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'JUDGES   OF   THE    SUPREME    COTJET 

OF   TENNESSEE. 


BTATB  AT  LABOB. 

W.  K,  MoAUSTER, 
M.  M.  NEIL. 

WXeTKBK  DIVISION. 

W.  D.  BEARD,  Oh.  J. 

lODDIiB  DrnsioN. 

JOHN  8.  WILKES. 

BASTBBH   DIVISION. 

JOHN  K.  SHIELDS. 


ATTOBNKT-OBMIIBAL  AND  BBPOBTEB 

CHARLES  T.  GATES,  JR., 
Knoxville,  Tenn. 


COURT  OF  CHANCERY  APPEALS 

OF  TENNESSEE. 


BASTSBN  DIVISION. 

R.  M.  BARTON,  JR. 


UIDDLS  DIVISION. 

1  S.  F.  WILSON. 


WBSTBBH  DIVISION. 

JOHN  M.  TAYLOR 


*  The  list!  herein  show  the  court  officers  of  the  state  as  they  stood  at  the  time  of 
ivttinff  this  Tolume  in  December,  1904.  In  August,  1908,  Judge  Neil,  who  was  then  a 
member  of  the  Conrt  of  Chancery  Appeals,  was  elected  to  the  Supreme  bench  and  Judge 
Taylor  was,  at  the  same  time,  elected  to  the  Court  of  Chancery  Appeals.  They  both 
imed  their  new  duties  in  September,  1908. 


CLERKS  OF  THE  SUPREME  COURT 

OF  TENNESSEE. 


ALEX,  McMillan 

Job  J.  ROACH 
JNO.  W.  BUFORD 


Knoxyuxs 
Nashtilui 
.    Jaoksoh 


CHANCELLORS 

OF  TENNESSEE. 


Hal  H.  Hatnes, 
H.  G  Kylb, 

T.    M.    McCoNNBLL, 

'D.  L.  Lansdbk, 
W  S.  Beakdbn, 
J.  W.  Stout, 
John  Alusok, 
A.  G.  Hawkins, 
John  8.  Coopbb, 
F.  H.  Hbiskell, 


Ist  Division 
2nd  Division 
8rd  Division 
4tli  Division 
5th  Division 
6th  Division 
7th  Division 
8th  Division 
9di  Division 
10th  Division 


Bristol 

Rogersville 

Chattanooga 

Cookeville 

Shelbyville 

Oumberland  City 

Nashville 

Hsntingdon 

Trenton 

Memphis 


lAlao  holds  the  circuit  court  in  FentrcM  county. 


CIRCUIT  JUDGES 

OF  TENNESSEE 


A.  J.  TYI.SB 

G.  Mc.  Hbndkbson 
'Jo8.  W.  Skbkd 

Geo.  L.  Bitbkb 
KDordbllHull 

M.  H.  Allisoh 

Job  C.  Higgihb 
'Jho.  E.  Riohabdsok 

B.  D.  BsLL 

JoHK  W.  Childbbss 

J.  A.  Cabtwbioht 

Samuel  Holding 

Lxvi  S.  Woods 

Jno.  B.  Bond 

B.  £.  Maidbn 

J.  p.  TOUHO 

J.  S.  Oallowat 


let  Oircnit 
2n<i  Oiroait 

3rd  Circuit 

4th  Circuit 

6th  Circuit 

6th  Circuit 

7th  Circuit 

8th  Circuit 

9th  Circuit 
10th  Circuit 

2Dd  Circuit  Court 
11th  Circuit 
12th  Circuit 
18th  Circuit 
14:th  Circuit 
15th  Circuit 
2ud  Circuit  Court 


CRIMINAL  JUDGES 

OF  TENNESSEE 


William  M.  Habt,  for  Davidsou 
Jko.  T.  Moes,  for  Shelby 
Ohas.  W.  Ttlbb,  for  Montgomery    . 
*S.  D.  MoBsYNOLDB,        for  6th  Circuit. 


Bristol 

Butledge 

KnoxviUe 

^ingBtoa 

Oainesboro 

Chattanooga 

Fajetteville 

^urfreesboro 

Gallatin 

Nashville 

Kashville 

Cdlumbia 

Lexington 

Brownsville 

Dresden 

Memphis 

Memphis 


Nashville 
Memphis 
Clarksville 
Chattanooga 


iHolds  chancery  court  of  Knox  county. 

aAppointed  to  fill  vacancy  on  April  19, 1908,  caused  by  the  resignation  of  Hon.  W« 
T.  Smith. 

sAppolstcd  to  succeed  W.  C.  Houston,  resigned.  Commission  takes  effect  De- 
cember 1, 1904. 

^Appointed  April  17, 1906,  to  oiBce  created  by  Acts  1906.  Holds  circuit  court  in 
Hamilton  and  Franklin  counties. 


ATTORNEYS-GENERAL 

OF  TENNESSEE 


^Daka  Habman 
w.  h.  buttbam 
Rbuben  L.  Oatbs 
A.  J.  Flbtohbb 
W.  R.  Officeb 
M.  M.  Whtitabbb 
W.  W.  Faibbajstka 

W.  S.  FAVLKIfYBB 

Eobebt  L.  !Pbok 
£•  A.  Fbiob 
J.  B.  Gabnbb 

B.  J.  HoWABD 

W.  W.  Wadb 
D.  J.  Oaldwbix 
Oeo.  S.  Tebqbb 
*Jko.  L.  Keely 


Ist  Circuit 

2nd  Circait 

8rd  Circuit 

4th  Circuit 

5th  Circuit 

6th  Circuit 

7th  Circuit 

8th  Cu-cuit 

9th  Circuit 

10th  Circuit 

11th  Circuit 

12th  Cmsuit 

18th  Circuit 

14th  Circuit 

15th  Circuit 

for  Williamson  county 


Greenville 

Hunts  ville 

Knoxville 

Cleveland 

Livingston 

Winchester 

McMinnville 

Lebanon 

Springfield 

Nashville 

Lawrenceburg 

Jackson 

Trenton 

Union  Citj 

Memphis 

Franklin 


ASSISTANTS  TO  ATTORNEYS-GENERAL 


•Cave  Johnson, 
Fban.  M.  Bass, 
E.  S.  Daniels, 
David  A.  Fbayseb, 


for  Montgomery  County  Clarksville 
for  Davidson  County       Nashville 
for  Hamilton  County       Chattanooga 
for  Shelby  County  Memphis 


^Appointed  April  11, 1003,  to  office  created  by  Acts  IMS. 

•Elected  August,  1904. 

'Deceased  November,  1904.    No  tuccesaor  yet  appointed  December  1, 1904. 
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AclL^n  et  al..  Levy  et  al.  y 201 

American  Association,  Incorporated,  y.  BSastem  Kentucky  Land 

Co.    et  al 132 

Atlanta  Consolidated  Street  Railway  Co.  y.  Boyd 220 

B 

Beasiey  et  als.,  Woodward  y^. .  i 889 

Bon  Air  Coal,  Land  ft  Lumber  Ca  et  al.,  Sayage  et  al.  y 594 

Box,  Admr.,  y.  Lanier,  Admr 1 

Boyd,  Atlanta  COhsolidated  Street  Railway  Co.  y. 220 

Bradshaw  et  al.,  Jones  y 737 

Breeden  y.  Welker  et  al 109 

Broughton,  Henry,  y.  James  F.  Slusher  et  al 805 


Carpenter,  Receiyer,  etc.,  y.  Sherman  and  Wife 326 

Chandler,  Geo.  W.,  et  al.  y.  Ben  R.  Stockton  et  aL 488 

Cowan,  McClung  et  al.,  C.  F.  Lattimore,  Admr.,  y. 459 


Dayis,  O.  L.,  jr.,  et  al.  y.  Mack  McCarty  et  al. 244 

Dean  y.  Womack 72 

Due  y.  Standard  Oil  Co 118 


East  Tennessee  Iron  ft  Coal  Co.  et  al.,  LaFoUette  Coal,  Iron 
ft  Railway  Co.  y. 668 

Eastern  Kentucky  Land  Co.  et  al.,  American  Association,  Incor- 
porated, y 132 

Byans,  Thompson  y 61 


First  National  Bank  of  Rockwood  et  aL  y.  Insurance  Co 90 
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Q 

Qaat  et  aL,  Manloye  t 410 

Qoodman  et  al.  y.  Skelton  283 

Guild  etal.,  Klngy 190 

H 

Hall  et  al.^  .MuUendore  y.  273 

Uaynie  et  al.,  Schlnk  et  al.  y 571 

I 

Insurance  Co.,  First  National  Bank  of  Rockwood  y 90 

J 

J.  C.  M.,  B.  W.  M.  V 463 

Jones  y.  Bradshaw  et  als 737 

K 

King  y.  Guild  et  al 190 

L 

LAFollette  Coal,  Iron  ft  Railway  Co.  y.  East  Tennessee  Iron  ft 

Coal  Co.  et  al 663 

Lanier,  Admr.,  Box,   Admr.,   v 1 

Lattimore,  C.  F.,  Admr.  y.  Cowan,  McClung  et  aL  459 

Leyy  et  al.  y.  Acklen  et  al 201 


Manloye  y.  Gaut  et  al 410 

Mayor  and  Aldermen  of  Sparta,  Quarles  y 714 

McCarty,  Mack,  et  al.  y.  O.  L.  Dayis,  Jr.,  et  al 244 

Moore,  A.  C,  y.  P.  Taylor 556 

Morris  et  aL,  Sykes  Banking  Co.  y 236 

MuUendore  y.  Hall  et  al 273 

N 
Newman  et  al.,  Robertson  y 181 

P 

Pearsall  et  al.  y.  Tennessee  Central  Railway  Co.  et  al 682 

Peterson,  Leonard,  et  al.  y.  Samuel  T.  Tum^  et  al 519 

Pritchard  y.  Pritcliard  et  al 294 

Purcell,  M.  V.,  et  aL,  Jesse  B.  Snapp  y. 565 

Q 
Quarles  y.  Mayor  and  Aldermen  of  Sparta 714 
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R 
Robertson  y.  Newman  et  aL  181 

8 

Salllard,  Carrie,  y.  John  Saillard 896 

Salllard,  John,  Carrie  Saillard  y 896 

Sayage  et  aL  y.  Bon  Air  Coal,  Land  &  Lumber  Co.  et  al 694 

Schlnk  et  aL  y.  Haynle  et  aJ 671 

Sherman  and  Wife,  Carpenter,  Receiyer,  y 326 

Skelton,  Goodman  et  aL  y 283 

SInsher,  James  F.,  et  aL,  y.  Henry  Broughton '. .  305 

Slusher,  James  F.,  et  al.,  Wilkerson  Slusher  et  aJ.  y 305 

Slasher,  Wilkerson  et  al.  y.  James  F.  Slusher  et  al 305 

Snapp,  Jesse  R,  y.  M.  V.  Purcell  et  al 665 

Speck  et  al.,  Thompson  et  aL  y 759 

Standard  Oil  Co.,  Due  y 118 

Stockton,  Ben  R.,  et  al.,  Geo.  W.  Chandler  et  al.  y 488 

Sykes  Banking  Co.  y.  Morris  et  al * 236 

T 

Tanrer  and  Wife  et  al.,  Webb  y 866 

Taylor,  P.,  A.  C.  Moore  y 556 

Teague,  Calyin,  y.  Joshua  Teague  et  al 376 

Teague,  Joshua,  et  al.,  Calyin  Teague  y 376 

Tennessee  Central  Railway  Co.  et  al.,  Pearsall  et  al.  y ■.,  682 

Thompson  y.  B«yans  61 

Thompson  et  al.  y.  Speck  et  al 759 

Tomey,  Samuel  T.,  et  aL,  Leonard  Peterson  et  al.  y 519 

W 

Weakley  et  al.  y.  Woodard 586 

Webb  y.  Tanrer  and  Wife  et  al 366 

Welker  et  al.,  Breeden  y 90 

Womack,  Dean  y 72 

Woodard,  Weakley  et  al.  y 586 

Woodward  y.  Beasley  et  al 839 


CASES  CITED. 


A 

Alexander,  Cook, ▼.,  MS.,  from  Fentress 668 

Alexander  v.  Miller,  7  Hels.  77 411 

Allen,  McKay  v.,  6  Yer.  46  586 

Allen,  Nelson  v.,  1  Yer.  383  573 

Alloway  v.  Nashville,  4  Pick.  510  716 

Anderson,  Mason  v.,  3  Bax.  290  376 

Anderson  v.  Turbeville,  6  Cold.  162 716 

Apperson  &  Co.,  Carnes  y.,  2  Sneed  564 597 

Association,  Post  v.,  13  Pick.  408  327 

B 

Babb  V.  Mosby,  7  Lea  105   597 

Baber,  Douglass  v.,  15  Lea  651  411 

Badoux,  Taylor  v.,  8  Pick.  249 305 

Balrd,  Tilghman  v.,  2  Sneed  196   598 

Bank  v.  Beaver,  —  Heis.  151  376 

Bank  v.  Lumber  Co.,  16  Pick.  479   236 

Bank  v.  Mann,  10  Pick.  17  367 

Bank  v.  Motherwell  Iron  Co.,  11  Pick.  188  305 

Bank  v.  Windmill  Co.,  12  Pick.  362  867 

Barbee  v.  Tompkins,  4  Sneed   623 376 

Beaumont,  Evans  v.,  16  Lea  713  411 

Beaver,  Bank  v.^  —  Heis.  151 376 

Beerthal,  Dodd  v.,  4  Heis.  609 376 

Bell  V.  Bowers,  4  Cold.  314  573 

Bennett,  Mills  v.,  10  Pick.  651   556 

BiUington,  Hardison  v.,  14  Lea  346 201 

Blackmore  v.  Cranberry,  14  Pick.  277  73 

Blanton,  Frlerson  v.,  1  Bax.  274 573 

Bleidom  v.  Pilot  Mt  C.  &  M.  Co.,  5  Pick.  210 595 

Boals,  Lippman  v.,  16  Lea  283   73 

Board  of  Public  Education,  Foust  v.,  8  Lea  552  220 

Bolton,  Memphis  v.,  9  Heis.  508   715 

Bowers,  Bell  v.,  4  Cold.  314   573 

Boyd  V.  Robinson,  9  Pick.  1 376 

Bradley  v.  Carnes,  10  Pick.  27   109 

X  [2  Ch. 
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Bridges,  Farrar  v.,  6  Hum.  411 283 

Brlen.y.  Robinaon,  18  Pick.  167  109 

Bright,  Hays  v.,  11  Heis.  326  o8C 

Bright  V.  Newman,  4  Sneed  440 737 

Browder,  Hottell  v.,  13  Lea  676  190 

Brown  v.  Brown,  6  Hum.  126 586 

Bruce  v.  Goodbar,  20  Pick.  638   190 

Pryan  v.  Hunt,  12  Hels.  404  190 

Bryan,  Wetmore  v.,  3  Head  724  366 

Buchanan  et  ux.  y.  Matlock  et  al.,  8  Hum.  890 877 

Burk  V.  State,  6  Lea  349  714 

BuBsey  y.  Gant,  10  Hum.  288 73 

C 

<3aln,  Lea  v.,  4  Cold.  392 876 

Cantrell,  Ewlng  y.,  Meigs  364 306 

Card,  Gates  y.,  9  Pick.  341 201 

Cames  y.  Apperson  ft  Co.,  2  Sneed  564 697 

Games,  Bradley  y.,  10  Pick.  27 109 

'Carpenter  y.  Franklin,  5  Pick.  142   586 

Carpenter  y.  Frazler,  18  Pick.  466 327 

Carpenter  y.  Hicks,  MS.,  Court  Chan.  App 327 

Carpenter  y.  Richardson,  17  Pick.  178   327 

Canrer,  Grotenkemper  y.,  9  Lea  280 201 

Clark  y.  HIU,  14  Pick.  300  109 

Coal  Creek  Mining  Co.  y.  Heck,  15  Lea  506 598 

Cobb  y.  Denton,  6  Bax.  235  411 

Cobb,  Ross  y.,  9  Yer.  471   596,  598 

Cocke  y.  Eyans,  9  Yer.  287  521 

Collins,  Thompson  y.,  2  Head  433  366 

Commercial  Bank,  Hume  et  al.  y.,  1  Lea  220 376 

Cook  ▼.  Alexander,  MS.,  from  Fentress 668 

Cook  et  al.,  Ottenheimer  y.,  10  Heis.  309 367 

Cook,  Stete  y.  (Tenn.),  64  S.  W.  720 366 

County  of  Dayidson,  Nlchol  y.,  3  Tenn.  Chy.  547  283 

D 

Darden  y.  Hatcher,  1  Cold.  613  411 

Darden  y.  Orgain,  6  Cold.  211  411 

I>ayldson,  Fulton  y.,  8  Hels.  614 73 

DeArmond  y.  DeArmond,  8  Pick.  45  397 

Denton,  Cobb  v.,  6  Bax.  236 411 

Dodd  y.  Beerthal,  4  Heis.  609  376 

Douglass  y.  Baber,  16  Lea,  651 411 

Dowling,  Gamer  y.,  11  Hels.  48 190 
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Dugger,  Theus  v.,  9  Pick.  41 2S6 

Dunn  V.  Dunn,  15  Pick.  611 62 

E 

Bckerly  v.  McGee,  1  Pick.  661   286 

BUedge,  Wood  v.,  11  Heis.  607 5»4 

Blsytli,  Precious  Blood  Society  t.,  18  Pick.  40 759 

Brwin  V.  Goldham.  6  Yer.  186  806 

BBtes  T.  Williams,  Cooke  413 459 

K.  T.,  Va.  &  Qa.  R.  R.  Go.  y.  Parker,  18  Lea  669 715 

Iteans  v.  Beaumont,  16  Lea  713 411 

I^rans,  Cocke  v.,  9  Yer.  287  521 

Ewing  V.  Cantrell,  Meigs  864 80G 

Swing,  Stevenson  v.,  87  Tenn.  50  36$ 

F 

Farqulien  y.  Torrey,  5  Hum.  502 469 

Farrar  y.  Bridges,  5  Hum.  411 283 

Flora  y.  Rogers,  4  Hay.  202 621 

Foust  y.  Board  of  Public  Bducation,  8  Lea  652  220 

Fowlkes,  Hull  y.,  9  Heis.  745 37G 

Franklin,  Carpenter  y.,  5  Pick.  142  586 

Frazier,  Carpenter  y.,  18  Pick.  466  327 

Freeman,  Warren  y.,  1  Pick.  513 23(> 

Frierson  y.  Blanton,  1  Bax.  274  573 

Fulton  y.  Dayidson,  3  Heis.  614  7» 

G 

Gant,  Bussey  y.,  10  Hum.  238 73 

Oamer  y.  Dowling,  11  Heis.  48 190 

Gates  y.  Card,  9  Pick.  341   201 

Gault,  Ledgerwood  y.,  2  Lea  640  283 

Gentry  y.  Gentry,  1  Sneed  87  376 

Gillentine,  Page  y.,  6  Lea  240  201 

Goodbar,  Bruce  y.,  20  Pick.  638 190 

Goodlett,  Wallace  y.,  9  Pick.  598   236 

Goldham,  Brwin  y.,  6  Yer.  186 306 

Gouldy,  McKeldin  y.,  7  Pick.  677 306 

Granberry,  Blackmore  y.,  14  Pick.  277  73 

Gray  et  al.,  Smltheal  y.,  1  Hum.  496 571 

Grotenkemper  y.  Caryer,  9  Lioa  280  201 

Guarantee,  etc.,  Co.  y.  Jones,  19  Pick.  245 10^ 
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H 

Hamrf CO  y.  Laird,  10  Yer.  222  586 

Hardlson  y.  Billlngton,  14  Lea  346 201 

Hare.  Kelley  v.,  1  Hum.  163 598 

Hargo,  Rogers  v.,  8  Pick.  35 327 

Harris,  Staunton  y.,  9  Hels.  579 278 

Harrison  y.  Henderson,  7  Hels.  315 411 

Hatcher,  Darden  y.,  1  Cold.  513  411 

Hays  y.  Bright,  11  Hels.  325   586 
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Helm,  Wehster  y.,  9  Pick.  322 236 
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HoUeday,  McKlnley  y.,  10  Yer.  477 573 

Holmes  y.  Jarrett,  Moon  &  Co.,  7  Heis.  506 759 
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Hope  y.  Wilkinson,  14  Lea  21   411 

Home  y.  Home,  1  Tenn.  Chy.  259   397 

Horton  y.  Lyons,  97  Tenn.  193 366 

Hottell  y.  Browder,  13  Lea   676  190 

Hull  y.  Fowlkes,  9   Heis.   746    376 

Hume  et  al.  y.  Commercial  Bank,  1  Lea  220 376 
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Hurst  y.  Uford,  11  Hels.  624  273 

Hyder,  Snodgrass  y.,  11  Pick.  568  236,  586 
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Insurance  Co.  y.  Insurance  Co.,  11  Hum.  1 2 

Insurance  Co.  y.  Shoemaker,  11  Pick.  72   201 
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Jarrett,  Moon  &  Co.,  Holmes  y.,  7  Heis.  606   759 

Jones  &  Baker,  L.  &  N.  W.  R.  R.  y.,  2  Cold.  583 597 
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Jordan  y.  Keeble,  1  Pick.  412  236 
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Keehle,  Jordan  y.,  1  Pick.  412   236 

Kelley  y.  Hare,  1  Hum.  163 598 

Kelton  y.  MilUken,  2  Cold.  410  366 

Kerr  y.  Kerr,  3  Lea  228  737 

Klssom  &  Keeler  y.  Nelson,  2  Heis.  8 597 
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Mc 
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Ottenheimer  y.  Cook  et  aL,  10  Heis.  309  367 
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R 
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Ross  V.  Cobb,  9  Yer.  471  596,  698 
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Saunders  y.  Railroad,  17  Pick.  206  715 

Saunders  y.  Russell,  10  Lea  293  716,  716 

Schoolfleld  y.  Schoolfleld,  Hanauer  &  Co.,  19  Pick.  63 61 

Shell  y.  Shell,  2  Sneed  717  397 

Shepherd  y.  Woodfolk,  10  Lea  693   737 

Shipp's  Heirs,  Townsend  y.,  Cooke  298 673 

Shoemaker,  Insurance  Co.  y.,  11  Pick.  72 201 

Slmms  y.  Railroad  Co.,  12  Heis.  621 716 

Smith,  Pointer  y.,  7  Heis.  137,  148  '. 73 

Smith  y.  Taylor,  11  Lea  738   737 

Smitheal  y.  Gray  et  al.,  1  Hum.  496 671 
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Snodgrass  y.    Hyder,  11  Pick.  668   236 

Spicer,  Hooper  y.,  2  Swan  493 236 

Star  y.  Woods,  16  Pick.  121 327 

State,  Burk  y.,  6  Lea  349  714 

State  y.  Cook,  (Tenn.)  64  S.  W.  720 366 

State,  Logan  y.,  8  Heis.  442   202 

State  y.  McM.,  A  M.  R.  R.,  6  Lea  378  678 

Staton,  Read  y.,  3  Hay.  169 469 

Staunton  y.  Harris,  9  Heis.  679 273 

Steyenson  y.  Ewing,  87  Tenn.  60 366 

Stewart  y.  Stewart,  2  Swan  692 827 

St.  Louis  Type  Foundry  Co.  y.  Wisdom,  4  Lea  698 73 

Stones  y.  Maney,  3  Tenn.  Chy.  731  190 

Stull  y.  Ctoode,  10  Heis.  66 521 

Summerhill,  Rhodes  y.,  4  Heis.  207  2 

Swan,  Masson  y.,  6  Heis.  465   673 

Swan,  Ross  y.,  7  Lea  463  376 

Swaney,  Morris  y.,  7  Heis.  691  377 

Sween,  Parker  y.,  1  Hum.  84 469 
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Townsend  y.  Shipp's  Heirs,  Cooke  298   573 
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Wade  y.  Maury,  2  Sneed 715,  716 

Wallace  y.  Goodlett,  9  Pick.  598   '. 236 

Ward  y.  Ward,  1  Tenn.  Chy.  262 397 

Warren  y.  Freeman,  1  Pick.  518  236 

Watson,  Murrel  y.,  1  Leg.  R.  81 519 
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Wetmore  y.  Bryan,  3  Head  724  36G 

White  y.  Nash.  &  Nor.  R.  R.  Co.,  7  Hels.  518   715 

White,  Topp  y.,  12  Hels.  168    597 

Wilbnm     et  al.,  Robertson,  Sx^r.,  etc.,  y.,  1  Lea  633  376 

Wilkinson,  Hope  y.,  14  Lea  21 411 
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Woodfolk,  Shepherd  y.,  10  Lea  593 737 

Woodfolk  y.  Lyon,  14  Pick.  269   236 

Woodruff  y.  Roysden,  Sup.  Ct,  KnoxylUe,  1900 488 

Woods,  Star  y..  16  Pick.  121 327 
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REPOBTS  OF  DECISIONS 


OF  THE 


COURT  OF  CHANCERY  APPEALS 

OF  TENNESSEE. 


SELECTED  BY  THE  JUDGES. 


Box^  Admr.^  v.  Laniee^  Admr.  * 

(NASHVILLE.  DECEMBER  9,  1903.) 

Affirmed  by  the  Supreme  Coon  without  modification,  March  10, 1004. 

UNDERLYING  PRINCIPLE. 

The  rights  to  personalty  Jure  mariti,  depending  on  the  husband's 
survivorship,  are  destroyed  by  the  murder  of  the  wife  by  the 
husband.    {Post,  pp,  19-23.) 

1.    HUSBAND  AND  WIFE.     Insurance   Policy.     Becomes  Wife's 
Separate  Estate  by  Parol  Assignment. 

Where  a  policy  of  insurance  Is  taken  out  by  a  husband  on  his 

*Tbe  above  case  was  appealed  to  the  Supreme  Court,  and  the  Court  ot  Chancery  Ap* 
peals  was  sustained  by  that  court  in  an  opinion  written  by  Chief  Justice  Beard  (found 


,       ,  -         , -,  iivery 

to  the  wife  of  the  insurance  policy  on  his  life,  under  the  circumstances  oi  this  case,  the 
husband  thereby  vested  in  her  liis  interest  in  the  policy,  contingent  on  his  surviving  her. 
He  insists  that  the  husband  did  not  part  with  said  contingent  interest,  and  that  the  insur- 
ance company  having  paid  the  proceeds  of  the  policy  to  the  husband's  administrator,  the 
SiestioQ  in  the  case  is  to  be  decided  under  the  statutes  of  descent  and  distribution,  and 
at  the  legislature  not  having  provided  against  one  becoming  a  beneficiary  or  hastening 
the  accrual  of  a  beneficial  interest  by  means  of  the  crime  of  murder,  the  courts  cannot  do 
so,  and  that  therefore  the  proceeds  of  the  policy  should  go  to  the  husband's  administrator, 
to  be  by  him  distributed.— Bd. 

(1) 
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life,  being  payable  on  its  face  to  the  wife  of  the  assured  should 
she  survive  him,  otherwise  to  his  executors,  administrators  or 
assigns,  etc.,  and  said  policy  is  turned  over  to  the  wife  by  the 
husband,  with  the  statement  that  it  belonged  to  her  and  she 
must  keep  the  premiums  paid,  which  she  did  out  of  her  own 
means,  and  kept  the  policy  in  her  possession,  and  the,  husband 
afterwards  stated  to  third  parties  that  the  policy  belonged  to 
his  wife,  and  had  been  taken  out  by  him  to  indemnify  her  for 
means  of  hers  that  he  had  used,  this  is  a  valid  assignment  of 
the  policy  to  the  wife,  and  it  became  her  separate  estate,  al- 
though  the  policy  itself  prescribed  a  different  mode  of  assign- 
ment.    (Post,  p.  19.) 

2.  SAME.     Same.     Wife's  Interest  In,  Does  Not  Devolve  on  tha 
Husband  or  his  Estate  if  he  Murders  Her. 

"We  are  prepared  to  announce  as  a  sound  principle  of  law,, 
founded  upon  natural  equity  and  wise  public  policy,  that  neither 
a  husband  nor  his  estate  can  predicate  any.  rights  to  the  pro- 
ceeds of  a  policy  of  insurance  on  the  life  of  the  husband,  pay- 
able on  its  face  to  his  wife  if  she  survives  him,  when  the  policy 
upon  its  issuance  is  delivered  to  her  and  she  keeps  it  exclu- 
sively in  her  possession,  paying  the  premiums  on  it,  if  he  mur- 
ders  her."     (Post,  pp.  19-23.) 

Cited:  Insurance  Co.  v.  Insurance  Co.,  11  Hum.  1;  Rhodes  v.  Sum- 
merhiU,  4  Heis.  207. 

3.  SAME.     Same.    Const.,  Art.  1,  See.  12. 

Where  a  husband  murders  his  wife,  she  being  the  named  bene- 
ficiary in  a  policy  of  insurance  on  his  life,  held  by  her,  and  he 
then  kills  himself,  the  fact  that  article  1,  section  12,  of  the 
State  Constitution  provides  that  "no  conviction  shall  work  cor- 
ruption of  blood  or  forfeiture  of  estate,"  and  that  "the  estate  of 
such  persons  as  shall  destroy  their  own  lives  shall  descend  or 
vest  as  in  cases  of  natural  death,"  does  not  stand  in  the  way 
of  decreeing  the  proceeds  of  the  policy  to  belong  to  the  wife's 
estate,  no  rights  of  the  husband  attaching  thereto,  his  murder 
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of  her  destroying  any  rights  of  his  to  her  personalty  depending 
on  his  surviving  her.    (Post,  pp.  24,  25.) 

Constitution  construed:  Art.  1,  sec.  12. 

4k    PETITION.     Matter  of,  Foreign  to  Present  Suit.    Assignment 

of  Error  Overruled. 
The  attorney  of  one  claimant  to  the  proceeds  of  a  policy  of  life 
insurance,  having  the  policy  in  his  possession,  turned  same 
over  to  L.,  the  administrator  of  an  estate  which  also  claimed 
the  fund,  under  the  distinct  agreement  that  the  proceeds  of  the 
policy,  when  collected,  were  to  be  deposited  in  bank  by  L.,  to 
await  the  institution  of  a  suit  to  determine  to  whom  the  fund 
belonged.  The  proceeds  of  the  policy  were  paid  to  L.  without 
contest  by  the  insurance  company.  L.  afterwards  died,  and 
suit  having  been  brought  to  settle  the  title  to  the  fund,  L.'s  ad- 
ministrator presented  a  petition  therein,  asking  that  the  serv- 
ices of  his  intestate  (L.)  In  making  said  collection  be  ordered 
paid  for  out  of  said  fund«  and  that  the  amount  of  same  be  as- 
certained. That  not  being  done,  error  was  assigned. 
Held:  The  chancellor  not  being  called  on  to  act  upon  the  peti- 
tion after  its  filing,  and,  furthermore,  the  filing  of  same  being 
the  injection  into  the  present  case  of  a  matter  foreign  to  the 
litigation  involved  in  the  pleadings  thereof,  the  assignment  of 
error  is  overruled,  but  without  prejudice  to  petitioner's  rights. 
(Post,  pp.  25,  26.) 


FROM  HUMPHREYS. 


Appeal    from    the    Chancery  Court  of  Humphreys 
county. — ^J.  W.  Stout,  Chancellor. 

H.  C.  Carter  and  B.  E.  Thomas,  for  Box,  Adminis- 
trator. 

Robert  T.  Shannon,  J.  F.  Shannon,  J.  E.  Tube  and 
Jno.  B.  Bowman,  for  Lanier,  Administrator. 
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Wilson,  J. — This  is  a  contest  between  the  adminis- 
trators of  the  estates  of  Mrs.  Bettie  W.  Justice  and  of 
A.  E.  Justice,  as  to  which  estate  the  proceeds  of  a  life 
insurance  policy  belong.  The  original  bill  was  filed 
July  31,  1902,  by  the  administrator  of  Mrs.  Justice, 
claiming  the  fund.     The  bill  avers,  in  substance: 

1.  That  in  1898,  A.  E.  Justice,  claiming  to  be  a  citi- 
zen of  Pittsburg,  Pennsylvania,  came  to  Waverly,  Ten- 
nessee, without  means,  and,  representing  himself  to  be  a 
real  estate  agent,  was  engaged  by  Mrs.  R.  A.  Waddill 
and  her  daughter,  then  Mrs.  Lucas,  the  intestate  of  com- 
plainant, to  take  charge  of  their  farm  six  miles  from 
Waverly,  with  other  timbered  lands  in  Benton  and 
Humphreys  counties,  for  the  purpose  of  operating  their 
farm  and  selling  the  merchantable  timber  on  the  tim- 
bered lands. 

2.  That  said  Justice  made  several  profitable  sales 
of  timber,  amounting  to  several  thousand  dollars,  thus 
securing  the  confidence  of  said  ladies  in  his  capacity  as 
a  business  man,  and  a  few  months  after  he  came  to 
Waverly  his  attentions  to  Mrs.  Lucas  became  marked, 
and  in  November,  1899,  they  married  in  Nashville,  Ten- 
nessee. 

3.  That  at  this  time  Mrs.  Lucas  had  |10,000,  or  the 
greater  part  thereof,  the  proceeds  of  an  insurance  policy 
on  the  life  of  her  former  husband,  who  died  some  two 
years  before, 

4«    That  soon  after  the   marriage    aforesaid  A.  E. 
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Justice  received  the  sum  stated,  and  squandered  it,  and 
when  he  died,  May  19, 1902,  had  none  of  the  same. 

5.  That  February  15,  1900,  said  Justice  took  out  a 
policy  of  insurance  on  his  life,  in  a  named  insurance 
company,  for  |10,000,  naming  his  wife  as  the  beneficiary 
therein  provided  she  survived  him,  otherwise  payable  to 
his  administrators,  executors  or  assigns. 

6.  That  his  wife  was  made  the  beneficiary  in  said 
policy  of  insurance  for  the  purpose  of  protecting  and  in- 
demnifying her  for  her  money,  derived  from  the  insur- 
ance on  the  life  of  her  former  husband,  which  he  had 
and  would  use,  and  that  the  policy  on  his  life  was  de- 
livered to  her  when  issued,  with  the  statement  made  by 
him  to  her  that  it  was  hers,  and  for  her  to  keep  it  and 
pay  the  premiums  thereon,  and  that  she  did  receive  it 
and  put  it  in  the  private  vault  of  herself  and  mother  in  a 
bank  in  Louisville,  Kentucky,  where  she  kept  her  valu- 
able papers,  and  where  it  remained  until  his  death,  May 
19,  1902,  and  all  the  premiums  which  she  paid  out  of 
her  own  means,  aggregated  f  1,096. 

7.  That  the  facts  stated  operated  as  an  assignment 
of  the  policy  to  Mrs.  Justice,  giving  her  a  vested  inter- 
est in  it,  as  her  separate  estate,  over  which  he  had  no 
control,  and  that  he  never  attempted  to  exercise  any 
control  over  it. 

8.  That  for  several  months  prior  to  the  death  of  said 
Justice,  the  marital  relations  between  him  and  his  wife 
had  been  quite  unpleasant,  in  consequence  of  his  excess- 
ive use  of  intoxicating  liquors^  and  because  of  his  cruel 
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and  inhuman  treatment  of  her^  and  that  his  condact 
and  course  in  these  respects  became  such  that  she  filed 
a  bill  for  divorce  against  him  in  the  chancery  court 
charging  him  with  cruel  and  inhuman  treatment,  with 
adultery  with  lewd  women  in  Nashville,  and  with  spend- 
ing large  sums  of  money  with  and  upon  them  for  wines, 
liquors,  etc.,  and  in  her  bill  asked  for  alimony,  and  that 
he  be  enjoined  from  disposing  of  certain  property  given 
him  by  her  mother,  and  from  coming  to  her  room,  and 
from  interfering  with  her  in  any  manner,  which  bill  was 
pending  in  court  at  his  death  and  that  of  his  wife.  May 
19,  1902,  which  suit  for  divorce  abated  upon  the  death 
of  the  parties,  and  her  said  bill  is  referred  to  in  order 
that  its  allegations  may  be  understood,  by  the  court. 

9.  That  notwithstanding  the  existence  of  the  injunc- 
tion granted  under  said  divorce  bill,  and  its  service  on 
said  Justice,  he  went  on  the  premises  where  his  wife  was 
staying  and  had  a  room  at  the  home  of  her  mother  in 
Waverly,  and,  with  a  pistol  concealed  about  his  person, 
secreted  himself  and  from  his  place  of  concealment  in 
the  bushes,  when  his  wife  left  her  room  and  went  to  the 
chicken-house,  he  rushed  upon  her,  locked  her  and  him- 
self in  the  chicken-house,  and  shot  her  four  times,  in- 
stantly killing  her,  and  then  shot  himself  through  the 
head,  from  which  he  died  in  some  four  hours. 

10.  That  complainant  is  the  administrator  of  the 
estate  of  Mrs.  Justice  and  that  Lanier  is  the  adminis- 
trator of  Mr.  Justice,  both  having  been  appointed  and 
qualified  as  such,  respectively,  before  the  county  court 
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of  Humphreys  county,  and  that  said  Justice,  in  taking 
the  life  of  his  wife  as  aforesaid,  committed  a  brutal 
murder,  and  his  estate,  in  consequence,  could  not  claim, 
as  against  her  estate,  the  proceeds  of  the  policy  of  in- 
surance on  his  life,  in  which  she  was  the  beneficiary, 
and  on  which  she  had  paid  the  premiums,  as  before 
stated,  and  which  had  been  delivered  and  assigned  to 
her,  as  herein  stated,  and  which  she  had  kept  in  her 
possession  since  its  delivery  upon  its  assignment  to  her 
as  aforesaid;  and  that  to  permit  him  or  his  estate  to 
reap  the  benefits  of  said  policy,  under  the  facts  stated, 
because  he  survived  her  a  few  hours,  would,  in  legal 
effect,  amount  to  fraud,  and  allow  him  to  obtain  a  ben- 
efit resulting  from  his  wrong  and  crime.  It  is  alleged, 
in  this  connection  in  the  bill,  that  the  original  policy, 
or  a  copy  of  the  same,  will  be  filed  on  or  before  the  hear- 
ing of  the  case. 

11.  That  defendant  Lanier,  as  administrator  of  the 
estate  of  said  Justice,  has  collected  said  policy  and  its 
dividends,  both  together  amounting  to  f  10,044,  and  has 
the  proceeds  in  his  possession,  or  on  hand  subject  to  his 
checks,  and  that  said  sum  should  be  paid  to  complain- 
ant, as  the  administrator  of  the  estate  of  Mrs.  Justice, 
and  that  this  bill  is  filed  to  secure  this  fund. 

12.  That  the  policy  aforesaid  was  delivered  to  de- 
fendant Lanier  by  the  attorney  of  Mrs.  Waddill,  the 
mother  of  the  intestate  of  complainant,  to  the  end  that 
be  might  collect  it  and  bring  the  fund  within  the  juris- 
diction of  the  court,  with  the  agreement  and  under- 
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standing  at  the  time^  that  when  the  policy  waB  paid,  this 
suit,  OP  a  suit,  would  be  brought  to  determine  the  ques- 
tion as  to  which  estate  the  fund  belonged. 

13.  That  the  intestate  of  complainant  had  no  chil- 
dren by  said  Justice,  but  had  four  by  her  former  hus- 
band, the  names  of  which  are  given,  all  minors  without 
regular  guardian,  and  who  live  in  Waverly,  Tennessee. 

14.  That,  unless  restrained,  defendant  Lanier,  as  ad- 
ministrator as  aforesaid,  will  pay  out  or  dispose  of  the 
fund  as  assets  of  the  estate  of  his  intestate,  placing  it 
beyond  his  control  and  the  reach  of  complainant,  and 
thus  do  irreparable  injury  to  the  estate  represented  by 
complainant. 

The  prayer  of  the  bill,  after  its  prayer  for  process  and 
answer,  an  answer  under  oath  being  waived,  is,  in  brief, 
that  an  injunction  issue  enjoining  defendant  from  pay- 
ing out  or  disposing  of  the  fund  aforesaid,  until  the  fur- 
ther order  of  the  court;  that  the  fund  be  decreed  to  be- 
long to  complainant  as  the  administrator  of  the  estate 
of  Mrs.  Justice,  that  defendant  be  ordered  to  pay  it  over 
to  him  as  such  administrator,  and  for  general  relief. 

A  flat  for  a  preliminary  injunction  was  granted  under 
the  prayer  of  the  bill,  by  one  of  the  circuit  judges  of  the 
state.  Bond  was  given  and  the  injunction  issued  and 
was  served. 

At  the  December  term,  1902,  of  the  court,  the  master 
was  directed  to  collect  the  fund  and  loan  it  out,  and  de- 
fendant Lanier  was  ordered  to  give  his  check  to  the  mas- 
ter on  the  bank  in  which  the  fund  was  deposited. 
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After  this  order  was  made  and  executed,  it  appears 
that  what  purported  to  be  the  will  of  Mr.  Justice  was 
produced,  and  it  was  regularly  probated  as  his  will  be- 
fore the  county  court  of  Humphreys  county  and  that 
Lanier  was  qualified  to  act  under  it.  It  further  appears 
that  Lanier  soon  thereafter  died,  and  that  J.  G.  Harris 
was  appointed  administrator  with  the  will  annexed. 
Said  Harris,  May  21,  1903,  put  in  a  lengthy  answer  to 
the  bill  filed  in  the  case.  For  the  purpose  of  the  case, 
it  is  sufficient  to  say  that  he  puts  in  issue  all  the  material 
allegations  of  the  bill,  and  controverts  its  legal  conten- 
tions, even  if  it  was  conceded  that  Justice  killed  his  wife, 
as  alleged. 

At  the  June  term,  1903,  of  the  court  below,  B.  R. 
Thomas,  as  administrator  of  T.  L.  Lanier,  appeared  in 
court  and  presented  a  petition,  asking  the  court  to  de- 
termine whether  the  services  of  his  intestate,  as  admin- 
istrator of  A.  E.  Justice,  in  collecting  the  insurance 
money,  should  be  paid  out  of  said  fund  and  to  ascertain 
the  amount  and  order  it  to  be  paid.  The  chancellor  per- 
mitted this  petition  to  be  filed,  and  all  parties  were  given 
time  to  answer  it.  Harris,  administrator,  answered  the 
petition  August  26,  1903.  His  position  with  respect  to 
the  matter  is,  that  the  compensation  of  Lanier  should 
be  paid  out  of  the  insurance  money  collected ;  that  peti- 
tioner had  a  reference  to  ascertain  the  compensation  of 
his  intestate  in  the  county  court ;  that  he  had  taken  proof 
as  to  the  matter  in  said  court,  which  fixed  his  compen- 
sation at  two  hundred  or  two  hundred  and  fifty  dollars, 
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which  was  ample,  but  that  the  clerk  of  that  court  had 
not  reported,  as  he  should  have  done,  and  that  the  chan- 
cery court  had  no  jurisdiction  to  fix  the  amount  of  the 
compensation  of  said  Lanier,  and  that  all  it  could  do 
was  to  order  the  allowance  fixed  by  the  county  court  to 
be  paid  out  of  the  insurance  money  in  its  registry. 

At  the  September  term,  1903,  of  the  court  below  de- 
fendant moved  the  court  to  be  permitted  to  withdraw 
his  answer  filed  in  this  case,  and  to  file  a  demurrer.  This 
motion  was  continued,  to  be  taken  up  when  the  case 
came  on  to  be  heard,  with  privilege  of  filing  affidavits  in 
support  of  the  motion  on  hearing  it. 

October  30,  1903,  complainant  was  permitted  to 
amend  his  bill,  alleging  that  Justice  murdered  his  wife 
for  the  purpose  of  preventing  her  surviving  him  in  pur- 
suance of  the  provision  in  the  life  insurance  policy  desig- 
nating her  as  beneficiary  therein,  and  with  the  intent 
of  depriving  her  estate  and  her  children  of  the  proceeds 
of  said  policy,  "as  complainant  verily  believes." 

At  this  term  of  the  court  the  defendant  again  renewed 
his  motion,  made  at  a  prior  term,  to  withdraw  his  an- 
swer and  to  be  allowed  to  file  a  demurrer,  which  motion 
was  supported  by  affidavit  accompanied  by  the  demurrer 
which  it  was  desired  to  interpose.  The  affidavit  offered 
in  support  of  the  motion  covers  some  five  pages  of  the 
transcript.  The  demurrer  embraces  eight  grounds,  and 
occupies  four  pages  of  the  transcript.  The  motio^  was 
disallowed  by  the  chancellor. 
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It  appears  that  at  the  hearing  the  complainant  was 
again  i)emiitted  to  amend  his  bill. 

A  large  volume  of  proof  was  taken  in  the  case.  It 
consists  of  some  nine  or  ten  depositions  and  a  number 
of  exhibits,  and  several  agreements  of  counsel.  The 
chancellor  heard  the  cause  upon  the  whole  record  Oc- 
tober 31, 1903.  He  precedes  his  final  action  by  a  writ- 
ten opinion  stating  his  findings  of  fact  and  conclusions 
of  law.  His  honor  dismissed  the  bill  with  costs,  and 
ordered  his  master  to  turn  over  the  insurance  fund  in 
controversy  to  Harris,  the  administrator  of  the  estate 
of  Mr.  Justice.  The  original  policy  of  insurance  was 
ordered  to  be  sent  up  with  the  transcript  instead  of  being 
copied  in  it  Complainant  prayed  and  was  granted  an 
appeal  to  the  supreme  court.  Having  perfected  his  ap- 
peal, he  assigns  the  following  errors : 

1.  The  court  erred  in  holding  that  there  was  no  as- 
signment and  gift  of  the  policy  by  Justice  to  his  wife, 
when  he  should  have  held  that  there  was  such  assign- 
ment and  gift. 

2.  He  erred  in  not  holding  that  Justice  murdered 
his  wife  for  the  purpose  of  preventing  her  being  the  sur- 
vivor in  pursuance  of  the  provisions  in  the  policy  desig- 
nating her  as  beneficiary,  and  with  the  intent  of  depriv- 
ing her  and  her  estate  and  her  children  of  the  proceeds 
of  the  policy. 

3.  He  erred  in  holding  that  Justice,  the  assured, 
could  have  changed  the  beneficiary  named  in  the  policy 
at  any  time  during  his  life. 
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4.  He  erred  in  holding  that  whatever  rights  the  wife 
may  have  had  in  the  policy,  passed,  jure  mariti,  to  the 
husband,  notwithstanding  the  fact  that  he  murdered 
her. 

5.  The  court  erred  in  holding  that  in  each  attempt  to 
reach  a  conclusion  favorable  to  complainant,  it  was  re- 
pulsed by  section  13,  article  1,  of  the  state  constitution, 
which  provides  that  no  conviction  shall  work  corruption 
of  blood  or  forfeiture  of  property. 

6.  It  erred  in  dismissing  the  bill  of  complainant  and 
in  decreeing  the  proceeds  of  the  life  insurance  policy  in 
controversy  to  defendant. 

A  brief  statement  of  the  main  facts  appearing  in  this 
record  will  be  sufficient  to  present  the  real  questions  for 
decision. 

In  1898  A.  E.  Justice  came  to  Waverly,  Humphreys 
county,  Tennessee.  He  claimed  to  be  a  real  estate 
broker.  Soon  thereafter  he  was  employed  by  Mrs.  R.  A. 
Waddill  and  her  daughter,  Mrs.  Lucas,  to  superintend 
a  farm  belonging  to  them  and  certain  timbered  land  to 
sell  the  timber  therefrom.  These  ladies  both  being 
widows,  possessed  considerable  property,  and  Mr.  Jus- 
tice, in  consequence  of  effective  service  under  his  em- 
ployment by  them,  gained  their  esteem  and  confidence. 
Mrs.  Lucas,  although  at  the  time  a  widow  with  four 
children,  was  still  in  the  prime  of  life,  vigorous  and 
healthy,  and  she  attracted  the  matrimonial  attentions  of 
Mr.  Justice.    These  attentions,  it  appears,  were  not  dis- 
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agreeable  to  her,  and  in  NoveuAer,  1899,  they  married 
in  Nashville,  Tennessee. 

She  had  a  considerable  sum  of  money,  derived  from 
insurance  on  the  life  of  her  fornftc  husband,  and  this, 
with  other  means  belonging  to  her  and  her  mother^  was 
placed  in  the  hands  of  Mr.  Justice,  to  use  and  invest  in 
connection  with  other  properties  belonging  to  them 
placed  under  his  management. 

February  8,  1900,  he  made  application  to  the  Pacific 
Mutual  Life  Insurance  Company  of  California  for  a  pol- 
icy of  insurance  on  his  life  for  $10,000,  maturing  in 
twenty  years.  The  policy  on  its  face,  as  finally  delivered 
by  the  company,  was  made  payable  to  the  wife  of  the 
assured,  Bettie  Waddill  Justice,  should  she  survive  him, 
otherwise  to  his  executors,  administrators  or  assigns, 
or  to  such  other  beneficiary  as  may  be  designated  by  the 
insured,  as  provided  in  the  policy,  at  the  ,home  office  of 
the  company  in  San  Francisco,  California.  A  further 
clause  in  the  policy  provides  that  it  was  issued  with  the 
express  understanding  that  the  insured  may,  provided 
the  policy  has  not  been  assigned,  change  the  beneficiary 
or  beneficiaries  at  any  time,  and  from  time  to  time,  dur- 
ing the  continuance  of  the  policy,  by  filing  with  the  com- 
pany a  written  request,  duly  acknowledged,  accompanied 
by  the  i)olicy,  the  change  to  take  effect  upon  the  indorse- 
ment of  the  same  upon  the  policy  by  the  company.  The 
policy  is  dated  February  15,  1900.  It  was  delivered  by 
the  local  agent  of  the  insurance  company  at  Waverly, 
in  the  presence  of  the  assured  and  his  wife.    The  first 
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premium  of  over  f  400  was  paid  by  his  wife  in  this  way : 
she  gave  her  check  for  the  amount  of  the  premium  to 
her  husband;  and  he  gave  his  check  to  the  agent  of  the 
company.  The  polioy,  when  delivered  by  the  agent^  was 
turned  over  to  the  wife  and  she  kept  it  in  her  possession 
in  a  vault  in  a  bank  in  Louisville,  Ky.,  with  her  valuable 
papers  and  those  of  her  mother,  and  it  was  there  when 
the  tragedy  occurred  ending  in  her  death  and  that  of 
her  husband.  It  appears  that  the  wife,  Mrs.  Justice, 
paid  all  the  premiums,  amounting  to  some  thousand  or 
more  dollars,  accruing  up  to  his  and  her  death. 

Mr.  Justice,  it  appears  considered  this  policy  as  the 
property  of  his  wife.  He  delivered  it  to  her  at  the  time 
of  its  issuance  and  delivery  to  him,  or  in  a  few  minutes 
thereafter,  with  the  statement  that  it  belonged  to  her, 
and  that  she  must  keep  the  premiums  paid,  which  she. 
did.  He  stated  to  various  other  parties,  after  this,  that 
the  policy  belonged  to  his  wife,  and,  in  effect,  that  it 
had  been  taken  out  to  indemnify  her  or  to  secure  her 
for  means  of  hers  that  he  had  used. 

So  far  as  disclosed  by  the  record,  the  marriage  rela- 
tion between  these  parties  continued  pleasant  for  some 
months.  Mr.  Justice,  however,  it  appears,  acquired  the 
drink  habit  and  became  so  obnoxious  to  his  wife,  by 
virtue  of  his  conduct  and  supposed  infidelities,  that  she, 
in  May,  1902,  filed  a  bill  for  divorce  against  him  in  the 
chancery  court  of  Humphreys  county,  charging  him 
with  cruel  and  inhuman  treatment  and  infidelity  to  his 
marriage  vows,  and  that  he  squandered  in  immoral  dis- 
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sipation  large  sums  of  her  money^  and  asking  for  ali- 
mony, and  that  he  be  enjoined  from  disposing  of  certain 
property  given  him  by  her  mother,  and  also  from  com- 
ing to  her  room  or  from  interfering  with  her  in  any  way. 

This  bill,  it  seems,  was  filed  while  Mr.  Justice  was 
temporarily  absent  from  Waverly.  Upon  his  return 
process  was  served  upon  him,  accompanied  by  an  in- 
junction granted  under  the  prayer  of  her  bill.  For  sev- 
eral days  after  this  he  made  several  efforts  to  effect  a 
reconciliation  with  his  wife,  by  writing  her  letters  and 
otherwise.  His  advances  in  this  direction  were  declined 
and  his  letters  returned. 

On  May  15, 1900,  some  days  after  the  bill  for  divorce 
was  filed  against  him,  he  prepared  and  signed  the  fol- 
lowing paper: 

"Waverly,  Tennessee,  May  15, 1902. 
^^To  whom  it  may  concern : 

"This  is  to  say  that  should  I  be  found  with  this  note 
on  me,  I  want  to  be  buried  in  the  Wyley  cemetery,  and 
I  give  all  of  my  estate  to  the  Waverly  school  board,  as  I 
have  no  legal  heirs,  all  having  gone  before  me.  This  is 
to  be  my  will,  canceling  all  other  wills  made  by  me. 

"Aethub  E.  Justicb.^^ 

This  document  was  delivered  to  an  acquaintance  in 
Waverly,  in  an  envelope,  with  the  request  that  he  should 
deliver  it  to  the  sheriff  of  the  county  in  the  event  any- 
thing  should  happen  to  him,  but  which  he  stated  he  did 
not  expect 
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May  19^  1902,  he  armed  himself  with  a  pistol  and 
went  around  on  the  back  part  of  the  premises  where  his 
wife  had  a  room  with  her  mother,  and  concealed  himself 
behind  some  bushes  near  a  henhouse  that  his  wife  was 
accustomed  to  visit  to  feed  the  chickens  therein.  He 
waited  there  until  his  wife  came  out  to  the  henhouse, 
and  aB  she  went  in  said  henhouse  he  rushed  in,  closed 
the  door,  shot  her  four  times  with  the  pistol,  killing  her 
instantly,  or  from  the  effects  of  which  she  died  in  a  few 
minutes,  and  then  turned  the  pistol  on  himself  and  shot 
himself  through  the  head,  from  the  effects  of  which  he 
died  in  about  four  hours. 

It  is  proper  to  say,  in  this  connection,  that  defendants 
contend  that  there  is  not  sufficient  evidence  to  warrant 

■ 

the  finding  that  Mr.  Justice  shot  his  wife.  Their  in- 
sistence is  that  it  is  equally  reasonable  to  suppose  that, 
having  been  separated  by  the  divorce  bill,  they  met  in 
the  henhouse,  and,  coming  to  the  conclusion  that  mat- 
ters had  assumed  such  shape  and  such  publicity  that 
they  could  not  live  together  and  face  the  public,  they 
would  die  together.  This  theory  rests,  in  its  ultimate 
analysis,  upon  the  idea  that  Mr.  and  Mrs.  Justice  were 
very  much  in  love  with  each  other,  and  that  extraneous 
influences  had  induced  Mrs.  Justice  to  file  her  bill  for 
divorce  and  had  prevented  her  from  receiving  his  ad- 
vances for  a  reconciliation  and  a  return  to  and  re-estab- 
lishment of  their  conjugal  relations,  and  that,  on  this 
unexpected  meeting,  they  agreed  to  die  together.  "We 
find  no  material  evidence  worthy  of  consideration  in  the 
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record  to  support  this  theory.  The  evidence  tends  to  es- 
tablish the  fact;  and  we  so  find  as  a  f act^  that^  failing  to 
effect  a  reconciliation  with  his  wife,  he  became  desper- 
ate, armed  himself  with  a  pistol  and  proceeded  in  the 
manner  before  indicate^  to  kill  her,  and  then  killed  him- 
self. 

After  the  death  of  both  the  parties  the  policy  of  insur- 
ance was  in  the  possession  of  her  mother,  Mrs.  Waddill, 
and  she  turned  it  over  to  her  attorney. 

Just  before  or  about  this  time  Mr.  Lanier,  an  eminent 
attorney  of  Waverly,  qualified  as  the  administrator  of 
the  estate  of  Mr.  Justice.  The  attorney  of  Mrs.  Wad- 
dilly  and  who  had  been  the  attorney  of  Mrs.  Lucas,  and 
who  acted  for  her  children  in  relation  to  this  matter, 
after  this,  saw  Mr.  Lanier  and  told  him  that  he  had  the 
policy  and  intended  to  have  an  administrator  qualified 
and  insists  that  the  proceeds  of  the  policy  belonged  to  the 
estate  of  Mrs.  Justice  for  the  benefit  of  her  children. 
The  result  of  this  interview  was,  that  the  attorney  of 
Mrs.  Waddill  agreed  to  turn  the  policy  over  to  Mr. 
Lanier  for  him  to  collect,  but  with  the  distinct  under- 
standing and  agreement  that  the  proceeds,  when  col- 
lected, were  to  be  deposited  by  him  in  a  bank  at  Waverly, 
to  there  aw^ait  the  institution  of  a  suit  to  determine  to 
which  estate  the  proceeds  of  the  policy  belonged.  Mr. 
Lanier  did  proceed  to  collect  the  policy  and  did  deposit 
the  proceeds  in  the  bank,  in  accordance  with  his  agree- 
ment with  the  attorney  of  Mrs.  Waddill. 

2  Tenn  Chan— (2) 
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About  this  time;  or  soon  after  the  agreement  was 
made  between  the  attorney  of  Mrs.  Waddill  and  Mr. 
Lanier  aforesaid,  the  complainant  qualified  as  admin- 
istrator of  the  estate  of  Mrs.  Justice,  and  filed  the  bill 
in  this  case.  After  this,  the  paper  hereinbefore  copied, 
written  and  signed  by  Mr.  Justice  May  15, 1902,  was  pro- 
duced, and  was  probated  before  the  county  court  of  the 
county  as  the  last  will  of  Mr.  Justice,  and  Mr.  Lanier 
was  ordered  or  appointed  administrator  with  the  will 
annexed.  He  died  soon  thereafter  and  Mr.  Harris  was 
appointed  administrator  with  the  will  annexed  in  his 
stead. 

Now,  the  foregoing  facts  are  the  main  and  deter- 
minative facts  in  the  case,  except  perhaps  we  should 
have  stated  that  Mrs.  Justice  was  in  good  health  and 
some  six  years  younger  than  Mr.  Justice. 

The  learned  chancellor  found  that  this  policy  had  not 
been  assigned,  in  the  sense  of  the  law,  to  Mrs.  Justice, 
and  that  if  it  had,  it  did  not  change  the  l^al  direction 
if  its  proceeds  from  that  designated  on  the  face  of  the 
policy.  He  further  held  that,  as  the  proof  showed  Mr. 
Justice  survived  his  wife  a  few  hours,  although  her 
death  was  the  result  of  his  murderous  assault  upon  her, 
it  did  not  change  the  law  applicable  to  the  disposition 
of  the  proceeds  of  the  policy  as  fixed  by  the  direction  on 
the  face  of  the  policy,  and  that,  as  he  survived  her  a  few 
hours,  the  proceeds  belonged  to  his  estate.  His  honor 
was  also  of  opinion  that  the  fact  that  he  murdered  his 
wife  could  not  change  the  devolution  of  property  rights. 
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because  the  constitution  of  the  state,  article  1,  section 
12,  interposed  an  insuperable  barrier. 

We  cannot  agree  with  the  result  reached  by  the 
learned  chancellor  in  this  case.  We  think  it  appears 
with  reasonable  certainty,  from  the  evidence,  that  Mr. 
Justice  took  out  this  policy  on  his  life  for  the  benefit 
of  his  wife,  in  view  of  her  means  received  and  used  by 
him,  and  with  the  intention  that  she  should  keep  it  alive 
by  paying  the  premiums,  and  that  it  should  belong  to 
her.  It  is  certain  that  he  did  deliver  it  to  her  when  it 
was  issued,  that  she  did  keep  it  in  her  possession  until 
her  death,  and  that,  with  the  assistance  of  her  mother, 
she  paid  all  the  accruing  premiums  on  it.  After  its  is- 
suance and  delivery  to  her,  he  said  to  several  parties 
that  the  policy  belonged  to  her,  and,  so  far  as  his  declara- 
tions  coupled  with  his  conduct  in  reference  to  it  and 
with  the  facts  of  her  paying  the  premiums  and  reten- 
tion of  it,  could  operate  as  an  assignment  of  it  to  her, 
it  was  assigned  to  her  and  became  her  separate  estate. 

It  is  argued,  however,  with  force  and  plausibility,  that 
the  delivery  of  the  policy  to  the  wife  and  her  retention 
of  it  in  her  possession,  coupled  with  his  subsequent  de- 
claration that  the  policy  was  hers  and  that  she  was  to 
pay  the  premium,  signified  nothing  more  than  was  ex- 
pressed in  the  face  of  the  policy — that  is,  that  she  was 
the  beneficiary  of  the  policy  provided  she  survived  her 
husband — ^and  that,  as  the  policy  itself  in  its  terms  pre- 
scribed the  method  of  its  assignment,  no  assignment  took 
place,  this  method  not  having  been  complied  with.     If 
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we  accept  this  argument  as  true,  the  result  is  that  the 
wife,  under  the  terms  of  the  policy,  was,  until  her  mur- 
der by  her  husband,  the  beneficiary  under  it.  In  this 
state  of  the  case,  we  are  confronted  with  the  naked  prop- 
osition by  appellee  that  the  husband,  through  the  mur- 
der of  his  wife,  became  her  survivor  and  entitled  to  her 
beneficial  rights  under  the  policy,  and  that  this  right, 
surviving  to  him,  passed  to  his  administrator  under  the 
terms  of  the  policy. 

Stripped  of  its  verbiage  and  reduced  to  its  final  anal- 
ysis, the  proposition  asserts  the  doctrine  that  this  hus 
band,  by  the  murder  of  his  wife,  made  himself  her  sur- 
vivor, and  thereby  destroyed  her  rights  under  the  policy, 
to  which  he  succeeded,  and  which,  upon  his  death  a  few 
hours  after  that  of  his  wife,  passed  to  his  administrator. 
More  succinctly  stated,  it  asserts  that  through  and  by 
the  murder  of  his  wife,  the  husband,  or  his  estate,  ac- 
quired pecuniary  and  property  rights  of  the  wife. 

The  principle  assumed,  a£i  applied  to  the  facts  of  this 
case,  is  simply  shocking  to  our  conceptions  of  natural 
justice,  and  we  are  free  to  assert  that  we  will  not  adopt 
it  into  our  state  jurisprudence  until  the  highest  judicial 
tribunal  of  the  state  stamps  it  with  its  explicit  approval. 
No  case,  so  far  as  our  research  has  extended,  sanctions 
it,  and  it  is  believed  that  no  case  embracing  the  facts 
of  this,  can  be  found  that  does  approve  it. 

If  it  be  said  that  no  announced  opinion  can  be  found 
sustaining  the  law  that  this  wife  and  her  heirs  did  not 
have  their  rights  cut  oflf  to  the  proceeds  of  the  policy 
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in  this  case  by  her  murder  by  her  husband  and  his  conse- 
quent survivorship  of  her,  it  is  time  that  the  law  was 
thus  announced,  and  we  so  declare  it,  so  far  as  we  are 
concerned,  until  higher  authority  differently  pro- 
claims it. 

But  sound  principles  of  law  and  equity  do  not  sustain 
the  contention  of  appellee.  It  is  a  sound  and  funda- 
mental rule  of  law,  inherent  in  enlightened  conceptions 
of  natural  justice,  as  well  as  founded  on  a  wise  public 
policy,  that  a  man  shall  not  through  crime,  and  espec- 
ially the  crime  of  murder,  acquire  the  property  rights 
of  another,  or  take  unto  himself  benefits  therein.  This 
rule  of  law^  is  found  illustrated  in  numerous  cases,  some 
of  which  we  cite,  and,  without  precedents,  even  the  in- 
formed lay  mind  would  unhesitatingly  adopt  it  as  con- 
sonant with  justice  and  equity.  Riggs  v.  Oshourn,  5  L. 
R.  A.  340,  note  and  cases  cited;  From  v.  Slaughter ^  15 
Peters  471;  Ins,  Co.  v.  Ins.  Co.^  11  Hun  1;  Rhodes  v. 
Summerhill,  4  Heis  207. 

It  is  also  argued  in  support  of  the  decree  of  the 
learned  chancellor,  that  the  policy  in  this  case  was  a 
chose  in  action  of  the  wife,  and,  even  if  her  separate  es- 
tate, became  the  property  of  her  husband  jure  mariti, 
upon  her  death,  and  that  he  had  the  right,  surviving  her, 
to  reduce  it  to  possession,  and  that  this  right  passed  to 
his  administrator,  and  numerous  authorities  are  cited 
to  sustain  this  contention. 

We  have  not  the  time,  nor  do  we  deem  it  necessary, 
to  discuss  the  numerous  cases  to  which  industrious 
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counsel  have  called  our  attention  in  this  connection^  and 
to  attempt  to  differentiate  them  from  the  case  at  bar. 
We  readily  concede  that  a  husband  may,  during  the  life 
of  his  wife  reduce  her  choses  in  action  and  personal  prop- 
erty of  every  description,  not  her  separate  estate,  to  pos- 
session, and  thereby  become  the  absolute  owner  of  such 
property,  and  that  such  as  he  has  not  reduced  to  posses- 
sion during  her  life,  he  may,  as  her  administrator,  re- 
duce to  possession  after  her  death.  And  we  might  con- 
cede, for  the  purposes  of  this  case,  that  his  administra- 
tor, after  his  death,  might  reduce  to  possession,  as  a  part 
of  his  estate,  such  personalty  of  the  wife  as  the  husband 
had  not  reduced  to  possession  during  his  life,  and  still, 
in  our  opinion,  an  insuperable  barrier  stands  in  the  way 
of  appellee's  reaching  the  fund  in  controversy  here.  Con- 
fessedly, this  policy  and  its  proceeds,  when  she  was 
killed  by  her  husband,  belonged  to  her.  He  had  no  in- 
terest in  it,  and  neither  had  his  estate,  unless  it  was  a 
right  depending  upon  his  surviving  her.  Her  murder 
by  him  made  him  the  survivor  by  a  few  hours.  If  he 
could  acquire  no  rights  in  and  under  the  policy  by  his 
murder  of  her,  neither  can  his  estate. 

The  rules  of  law,  built  upon  judicial  decisions,  sanc- 
tioned by  legislation  and  founded  upon  a  sound  public 
policy  regulating  the  rights,  jure  mariti,  of  husbands  to 
the  personalty  of  their  wives,  arose  out  of  conceptions  of 
the  marital  relation  in  its  normal  and  rightful  state  and 
a  survivorship  by  him  resulting  from  the  natural  order 
of  events.     To  enforce  these  rules  by  a  process  of  tech- 
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nical  logic  apparently  applicable  to  them,  to  a  condition 
of  facts  and  to  a  termination  of  the  marriage  relation 
in  no  way  in  contemplation  when  the  rules  of  succession 
governing  marital  rights  were  formulated,  would  be  in 
many  instances  to  pervert  them  from  their  legitimate 
purpose  and  make  them  subserve  ends  altogether  for- 
eign to  their  adoption.  The  common  law,  and  especially 
equity  as  it  has  engrafted  itself  in  it,  or,  more  properly 
speaking,  as  it  has  become  a  component  and  important 
part  of  it,  are  intensely  practical  agencies  in  regulating 
the  rights  and  affairs  of  the  human  race  coming  under 
their  dominion.  They,  and  particularly  equity  jurispru- 
dence, in  the  absence  of  a  positive  ita  scripta  est,  waste 
no  unnecessary  time  in  meeting  and  refuting  the  c6n- 
tentions  of  a  technical  logic  when  it  stands  in  the  way 
of  administering  plain  justice  and  equitable  rights. 

We  are  prepared  to  announce  as  a  sound  principle  of 
law,  founded  upon  natural  equity  and  wise  public  policy, 
that  neither  a  husband  nor  his  estate  can  predicate  any 
rights  to  the  proceeds  of  a  policy  of  insurance  on  the 
life  of  the  husband,  payable  on  its  face  to  his  wife  if  she 
survives  him,  when  the  policy  upon  its  issuance  is  de- 
livered to  her,  and  she  keeps  it  exclusively  in  her  pos- 
session, paying  the  premiums  on  it,  if  he  murders  her. 
The  rule,  put  in  its  simplest  statement  is,  that  rights  of 
the  husband  to  the  pcfsonalty  of  a  wife,  depending  on 
his  surviving  her,  are  destroyed  by  his  murder  of  her. 
His  murderous  killing  of  her  kills,  and  ought  to  kill,  his 
survivorship  rights  to  her  personal  estate. 
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It  is  urged,  however,  with  much  earnestness,  that  the 
rule  announced,  in  its  enforcement  in  this  case  is  in  di- 
rect conflict  with  article  1,  section  12,  of  our  state  con- 
stitution, which  is: 

"That  no  conviction  shall  work  corruption  of  blood 
or  forfeiture  of  estate.  The  estate  of  such  persons  as 
shall  destroy  their  own  lives  shall  descend,  or  vest,  as  in 
case  of  natural  death.  If  any  person  be  killed  by  cas- 
ualty there  shall  be  no  forfeiture  in  consequence 
thereof." 

The  learned  chancellor,  in  his  opinion  in  the  case  ac- 
companying his  decision  of  it,  thought  this  provision  of 
the  constitution  presented  an  insurmountable  obstacle 
in  the  way  of  decreeing  the  proceeds  of  the  policy  to  the 
estate  of  Mrs.  Justice.  It  is  obvious  that  his  honor  based 
his  conclusion,  as  to  this  feature  of  the  case,  upon  the 
assumption  that  the  husband,  by  his  surviving  his  wife 
for  a  few  hours,  became  vested  with  a  right  to  the  pro- 
ceeds of  the  policy  or  to  some  estate  in  it,  and,  hence,, 
that,  under  the  clause  of  the  constitution  just  quoted^ 
his  subsequent  suicide  did  not  prevent  his  right  from 
attaching  the  same  as  if  he  had  died  a  natural  death. 

We  do  not  think  the  article  and  section  of  the  consti- 
tution invoked  stand  in  the  way  of  decreeing  the  pro- 
ceeds of  the  policy  to  belong  to  the  estate  of  Mrs.  Jus- 
tice. In  the  first  place,  the  husbanfl  was  never  convicted 
in  any  court  of  murder,  or  any  other  crime.  In  the  sec- 
ond place,  if  we  are  correct  in  the  views  herein  expressed, 
while  he  was  not  convicted  of  the  murder  of  his  wife^ 
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he  did  murder  her,  and,  in  doing  so,  cut  off,  not  any 
rights  that  he  had  at  the  time  he  killed  her,  to  the  pro- 
ceeds of  the  policy,  for  he  had  none,  but  any  right  he 
may  have  had  under  the  policy  depending  upon  his  sur- 
viving her. 

What  precedes  disposes  of  all  the  material  questions 
in  the  ease,  except  the  question  raised  by  the  assignment* 
of  error  presented  by  the  administrator  of  the  estate  of 
Mr.  Justice,  who,  it  will  be  remembered  from  the  prev- 
ious statement  of  the  case  in  this  opinion,  collected^ 
under  an  agreement  with  the  attorney  of  Mrs.  Waddill 
and  the  children  of  Mrs.  Justice,  the  proceeds  of  the 
policy  and  deposited  them  in  bank.  His  insistence  is^ 
that,  under  his  petition  in  this  case,  the  chancellor 
should  have  decreed  that  the  just  compensation  of  his 
intestate  for  collecting  the  policy  was  payable  out  of  the 
proceeds  of  the  policy,  and  that  he  should  have  ordered 
a  reference  to  his  master  to  ascertain  what  this  compen- 
sation should  be.  Mr.  Thomas,  as  administrator  of  Mr. 
Lanier,  did  present  a  petition  in  this  case  asking  the 
relief  above  stated,  and  the  chancellor  allowed  him  to 
file  it.  But,  as  far  as  we  have  discovered,  the  chancellor, 
after  the  petition  was  allowed  to  be  filed,  was  not  called 
on  to  act  on  it  before  his  final  decision  of  the  case,  nor 
at  the  final  hearing  of  the  case.  In  addition  to  this,  it 
seems  to  us  that  this  petition  was  the  injection  into  the 
case  of  a  matter  entirely  foreign  to  the  purpose  of  the 
litigation  involved  in  the  pleadings.  Under  the  plead- 
ings as  they  are  before  us,  we  do  not  feel  authorized  to 
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decide  whether  Mr.  Lanier  was  entitled  to  any  compen- 
sation for  collecting  the  policy  under  the  facts  disclosed, 
nor  whether  his  compensation  should  be  paid  out  of  the 
proceeds  of  the  policy,  nor  whether,  which  seems  to  be 
somewhat  in  doubt,  he  was  allowed  compensation  under 
action  taken  by  or  before  the  county  court  of  Humphreys 
county.  We  therefore  overrule  the  assignments  of  error 
of  his  administrator,  without  prejudice  to  his  right  to 
recover  such  compensation,  if  any  he  be  entitled  to,  in 
such  indiependent  proceeding  as  he  may  be  advised  is  ap- 
propriate. 

Before  concluding,  we  deem  it  proper  to  say,  that, 
under  our  view  of  the  law,  there  is  no  conflict  in  prin- 
ciple between  this  opinion  and  the  other  opinion  of  the 
court  delivered  today  by  Judge  Taylor,  in  which  we  held 
that  the  title  to  the  land  deeded  jointly  to  Mr.  and  Mrs. 
Justice,  passed  upon  his  death  to  his  heirs  at  law,  sub- 
ject of  course,  to  the  payment  of  his  debts.  In  that  case 
Mr.  Justice  had  title  to  the  land  by  the  entirety,  just  as 
his  wife  did,  and,  surviving  her,  the  whole  realty  became 
his.  The  title  was  in  him  at  the  time  he  killed  his  wife, 
and,  hence,  to  hold  that  he  lost  it  by  the  murder  of  his 
wife,  would  be  to  hold  that  he  forfeited  the  estate  as  the 
result  of  his  crime,  and  this,  it  seems  to  us,  would  be  to 
run  counter  to  the  spirit,  if  not  the  letter,  of  section  12, 
article  1,  of  the  constitution  above  quoted.  But,  as  be- 
fore stated,  the  husband  had  no  right  to  the  policy  of 
insurance  at  the  time  he  killed  his  wifa 

In  this  case  the  decree  of  the  chancellor  is  reversed. 
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and  a  decree  will  be  entered  here  declaring  that  the  pro- 
ceeds of  the  policy  of  insurance  in  issue  belongs  to  the 
estate  of  Mrs.  Justice,  and  the  cause  will  be  remanded 
to  the  chancery  court  of  Humphreys  county  for  the  exe- 
cution of  the  decree  of  this  court,  and  for  all  such  orders 
as  may  be  necessary  therefor,  in  accordance  with  the 
opinion  of  this  court. 

The  cost  of  appeal  will  be  paid  by  defendant  out'  of 
the  estate  of  his  intestate  to  be  administered  by  him. 
The  costs  below  will  be  paid  in  equal  parts  by  the  com- 
plainant, and  by  the  defendant  out  of  the  assets  of  the 
estates  of  their  respective  intestates. 

The  other  judges  concur. 

OPINION  OP  THE  SUPREME  COURT. 
(Concarring  with  the  Court  of  Chancery  Appeals.) 

Beard^  Ch.  J. — This  is  a  contest  between  complain- 
ant as  administrator  of  Mrs.  Bettie  W.  Justice,  deceased, 
and  the  defendant,  who  is  administrator  of  her  late  hus- 
band, A.  E.  Justice,  over  the  proceeds  of  an  insurance 
policy  upon  the  life  of  the  husband.  These  proceeds 
were  paid  over  to  the  defendant  administrator  upon  an 
agreement  between  him  and  the  complainant  that  this 
was  to  be  without  prejudice  to  the  rights  of  the  latter 
and  that  they  were  to  be  held  by  him  to  await  the  de- 
termination of  this  suit. 

The  facts  out  of  which  this  controversy  grows  are, 
that  on  the  eighth  of  February,  1900,  about  two  years 
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after  the  marriage  of  the  two  deceased  parties,  the  hus- 
band obtained  an  insurance  policy  on  his  life  in  the  sum 
of  ten  thousand  dollars  (|10,000)  which  was  made 
"payable  to  the  wife  of  the  assured  should  she  survive; 
otherwise  to  his  executors,  administrators  or  assigns." 
Immediately  after  its  issuance  the  husband  delivered  the 
policy  to  his  wife  with  the  statement  that  it  was  her 
policy  and  that  she  must  pay  the  premiums  accruing  on 
it  This  was  done  by  her,  so  that  out  of  her  own  estate 
all  of  the  premiums  were  paid  by  her  and  the  policy, 
from  the  time  it  was  so  delivered  to  her  until  her  death, 
was  in  her  possession  and  under  her  exclusive  control. 

The  court  of  chancery  appeals  finds  that  the  assured 
took  out  this  policy  for  the  benefit  of  his  wife,  in  view 
of  her  means  received  and  used  by  him  and  "with  the 
intention  that  she  should  keep  it  alive  .  .  .  and 
that  it  should  belong  to  her."  As  confirmatory  of  the 
purpose  of  the  husband,  both  with  regard  to  the  issuance 
and  delivery  of  the  policy  to  the  wife,  that  court  finds 
that  the  husband,  on  different  occasions  and  to  different 
parties,  said  that  it  belonged  to  his  wife  and  that  these 
declarations  "coupled  with  the  delivery  to  and  the  pay- 
ment of  all  premiums  by  her  at  his  request,  clearly  indi- 
cated an  assignment  by  him  of  the  policy  to  her,  so  as, 
under  our  authorities  to  constitute  it  thereafter  her  sep- 
arate estate." 

Subsequently  to  these  transactions,  to- wit :  in  May, 
1902,  so  obnoxious  had  the  husband,  by  reason  of  his 
conduct,  become  to  his  wife,  she  filed  in  the  chancery 
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-court  of  Humphreys  county,  in  this  state,  a  bill  for  di- 
Torce,  ailing  as  grounds  therefor,  cruel  and  inhuman 
treatment,  drunkenness  and  unfaithfulness  to  his  mar- 
riage vows.  It  was  also  averred  by  her  that  he  had 
squandered  large  sums  of  money  belonging  to  her  estate 
in  immoral  dissipation,  and  an  injunction  was  prayed 
restraining  him  from  disposing  of  certain  property  of 
which  he  had  then  possession  and  also  from  coming  to 
her  home  or  in  any  way  interfering  with  her.  This  bill 
was  filed  during  the  temporary  absence  of  the  husband 
from  the  town  of  Waverly,  where  the  parties  resided. 
On  his  return,  and  after  the  service  of  process,  he  made 
ineffectual  efforts  at  a  reconciliation  with  his  wife. 
Disappointed  in  these  efforts,  on  the  nineteenth  day  of 
May,  1902,  having  armed  himself  with  a  pistol,  he 
entered  a  place  of  concealment  near  the  home  of  his 
wife,  where  he  remained  until  he  saw  her  come  out, 
when,  rushing  upon  her,  he  shot  her  to  death,  and  then, 
turning  the  pistol  upon  himself,  he  inflicted  a  mortal 
wound  from  the  effect  of  which  he  died  some  four  hours 
later. 

Upon  this  state  of  facts  the  present  controversy 
arises.  The  complainant,  for  the  estate  of  Mrs.  Jus- 
tice, insists  that  the  policy  in  question  was  a  right  exist- 
ing in  his  intestate  at  the  time  of  her  death,  and  that 
while  under  ordinary  or  normal  conditions  it  would 
have  vested  in  her  husband  surviving,  jure  mariti,  yet, 
inasmuch  as  this  survivorship  was  brought  about  by  his 
felonious  act,  his  estate  will  not  be  permitted  to  make 
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profit  out  of  it,  but  the  policy  or  its  proceeds  will  be  pre- 
served to  the  representative  of  her  estate  for  the  benefit 
of  her  childrai,  who  are  her  distributees.  On  the  other 
hand,  it  is  contended  by  the  defendant  that  the  repre- 
sentative of  the  husband  had,  by  the  words  of  the  policy^ 
a  fixed  right  in  the  same,  defeasible  only  upon  the  wife 
surviving,' and,  if  this  is  not  so,  then  the  husband's  right 
accrued  to  him  jure  mariti,  and  that  this  right  should 
not  be  forfeited  by  the  murder  of  his  wife. 

Before  considering  these  respective  contentions,  it  is 
proper  to  arrive  at  a  true  interpretation  of  the  policy 
with  the  view  of  ascertaining  the  respective  rights  of 
these  parties  at  the  time  of  the  commission  of  the  felony 
in  question.  As  has  already  been  stated,  the  policy  was 
upon  the  life  of  the  husband,  payable  to  the  wife  upon 
condition  that  she  outlived  him.  In  other  words,  the 
title  to  the  proceeds  of  the  policy,  if  kept  alive  by  the 
payment  of  the  premiums,  would  have  been  the  property 
of'  the  wife  in  the  event  she  outlived  her  husband.  This 
right  was  defeasible  alone  upon  her  dying  first.  It  was 
only  upon  the  happening  of  this  contingency  that  either 
he  or  his  assigns  or  representatives  would  be  entitled  to 
those  proceeds.  It  is  insisted,  however,  that  no  interest 
by  the  terms  of  the  policy  accrued  to  the  husband,  but 
that  his  administrators  or  executors  as  a  special  class 
were  to  take  in  the  event  the  contingency  happened,  in 
the  interest  of  his  estate  but  independent  of  him.  This 
contention,  we  think,  is  unsound.  Mr.  Biddle  in  vol.  1, 
section  287,  of  his  work  on  Insurance  says :    "Usually 
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a  policy  taken  by  the  insured  payable  to  the  insured's 
heirs,  administrators  and  assigns,  goes  to  the  estate  of 
the  insured,  and,  of  course,  may  be  assigned  by  him  in 
his  lifetime/'  In  support  of  this  context  the  author 
cites  the  following  cases,  which  more  or  less  go  to  sus- 
tain it:  Rawaon  v.  Jones,  52  Ga.  458;  SvAft  v.  Ry. 
Passenger  etc.,  Ass^n,  96  111.  309 ;  Pilcher  v.  N.  T.  Life 
Ins.  Co.,  33  La.  Ann.  322;  New  York  Life  Ins.  Co.  v. 
Flack,  3  Md.  341;  Winchester  v.  Stehhins,  16  Grey 
( Mass. )  642 ;  Mason  v.  Colburn,  99  Mass.  342 ;  Com.  Mut. 
Life  Ins.  Co.  v.  Ryan,  8  Mo.  App.  535;  Edgington  v. 
Etna  Life  Ins.  Co.,  13  Hun  543 ;  Williams  v.  Corson,  2 
Tenn.  Chy.  269. 

In  Mutual  Lifh  Insurance  Company  v.  Armstrong,  117 
U.  S.  591,  it  seems  that  an  endowment  policy  was  issued 
upon  the  life  of  one  Armstrong,  in  which  it  was  agreed 
that  the  company  should  pay  to  the  assured  or  his  as- 
signs, on  the  eighth  of  December,  1897,  or,  if  he  should 
die  before  that  time,  to  his  legal  representatives,  the 
amount  of  the  policy.  It  was  issued  at  the  instance  of 
one  Hunter,  who  paid  the  premium  upon  it  and  took 
an  assignment  thereof  from  the  assured.  Soon  after  its 
issuance  Armstrong  was  murdered.  Suspicion  falling 
upon  the  assignee.  Hunter,  as  the  perpetrator  of  the 
murder,  he  was  indicted  and  convicted.  Subsequently 
he  was  hung.  The  administratrix  of  Armstrong  insti- 
tuted suit  upon  the  policy.  Upon  the  trial  of  the  case, 
upon  the  assumption  that  the  insurance  money  was  pay- 
able in  case  that  death  occurred  before  the  expiration 
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of  the  endowment  term  to  the  legal  representatives  of 
the  assured  and  that  the  policy  was  not  assignable  by 
him,  certain  evidence  was  rejected  by  the  court,  and  its 
action  in  that  respect  was  assigned  as  error  in  the  su- 
preme court  of  the  United  States.  With  regard  to  this 
that  court  said :  "The  ruling  can  not  be  upheld.  The 
position  that  the  assignment  did  not  take  effect  because 
the  assured  died  before  the  expiration  of  the  policy  is 
untenable.  The  provision  for  payment  in  such  case  to 
his  representatives  was  intended  to  meet  the  contingency 
of  his  dying  without  having  disposed  of  his  interest  and 
not  to  limit  his  power  over  the  contract  during  his  life 
and  pass  the  insurance  to  those  who  should  represent 
him  after  his  death."  • 

We  think,  upon  the  authorities,  there  can  be  no  doubt 
of  the  absolute  control  of  the  assured  over  this  policy 
to  the  extent  at  least  of  the  contingent  interest  which 
he  had  in  it,  and  that  an  assignment  made  by  him  or  a 
disposition  of  it  by  his  will  would  convey  to  his  as- 
signee or  to  his  legatee  whatever  interest  might  accrue 
to  him  from  this  policy;  and  we  are  further  satisfied 
that  his  assignment  by  parol  of  the  policy  to  his  wife  di- 
vested him  of  all  contingent  interest  in  it  and  vested  this 
interest,  in  addition  to  that  she  already  had  by  its  terms, 
in  his  wife,  and  that  upon  her  death  leaving  him  sur- 
viving, he  would  take,  not  under  the  terms  of  the  policy 
but  by  virtue  of  his  right  as  surviving  husband. 

That  a  parol  assignment  accompanied  by  delivery  of 
the  policy  to  the  wife  was  sufficient  to  vest  her  with  the 
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fK>le  interest  in  this  policy  is  settled  by  the  authorities. 
In  Chapma/n  v.  Mcllrath,  77  Mb.  38,  it  appears  that  the 
policy  was  made  payable  to  the  assured,  his  executors  or 
his  assigns.  After  his  marriage  he  said  to  his  wife  that 
it  was  taken  out  for  her  benefit,  and  he  delivered  it  to 
her,  saying  that  it  was  his  purpose  to  vest  her  with  the 
title^  to  her  sole  and  separate  use.  After  this  delivery 
it  was  kept  by  the  wife  in  her  possession  until  her  hus- 
band's death.  In  a  contest  between  the  creditors  of  the 
husband  and  the  widow  it  was  held  that  this  was  a  good 
assignment. 

Mr.  Phillips,  in  volume  1  of  his  work  on  Insurance  ( 4 
Ed. ) ,  section  880,  says :  ^Tolicies  are  usually  assigned 
in  writing,  but  a  mere  verbal  assignment  and  delivery 
of  the  policy  gives  to  the  assignee  an  equitable  right  to 
the  proceeds  where  the  policy  itself  contains  no  provis- 
ion to  the  contrary."  To  the  same  eflfect  is  Bliss  on 
Life  Insurance,  546.  Many  cases  may  be  found  an- 
nouncing the  same  doctrine  not  only  with  regard  to 
policies  of  insurance  but  also  as  to  other  choses  in  action, 
among  which  are:  Leinnuff  v.  Colman,  110  N.  Y.  50; 
Thompson  v.  Ennery,  27  N.  H.  269 ;  Charleston  Ins.  Co. 
V.  Neve,  2  McN.  (S.  0.)  237;  Marcus  v.  St.  Louis  Mut. 

lAfe  Ins.  Co.,  68  N.  Y.  625;  Jones  v.  Gibbons,  9  Vesey 
407. 

So  it  is,  we  are  satisfied  that  after  this  parol  assign- 
ment of  the  husband  to  his  wife,  supplementing  as  it 
did  the  provision  of  the  policy  which  made  the  proceeds 
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primarily  payable  to  her  in  the  event  she  outlived  her 
husband,  that  it  stood  at  the  time  of  her  murder  exactly 
as  if  it  had  provided  originally  that  it  should  be  payable 
to  her  unconditionally  upon  her  husband's  death,  and 
that  whatever  right  or  interest  accrued  thereafter  to  him 
was  as  surviving  husband. 

The  right  of  the  husband  to  the  choses  in  action  of 
the  wife  by  reason  of  his  survivorship  rests  upon  a  rule 
of  the  common  law  of  this  State  and  not  upon  any  stat- 
utory enactment  It  is  impossible  to  concede,  however, 
that  the  common  law  ever  contemplated  that  this  rule 
was  to  be  applied  in  favor  of  the  husband  who  makes 
himself  a  survivor  by  the  felonious  homicide  of  his  wife. 
If,  instead  of  paying  the  policy,  the  insurance  company 
had  resisted  and  the  husband  or  his  representatives  were 
undertaking  to  enforce  payment  upon  tlie  ground  that 
the  contract  did  not  provide  for  a  forfeiture  of  his  rights 
on  account  of  his  felonious  act,  there  can  be  no  doubt, 
upon  reason  and  authority,  that  his  or  their  contention 
could  not  be  maintained. 

In  the  recent  case  of  Burt  v.  Union  Central  lAfe  Ins. 
Co.,  187  U.  S.  181,  a  question  akin  to  the  one  just  stated 
was  considered  and  determined.  The  facts  of  the  case 
were  that  a  policy  was  issued  to  Wm.  E.  Burt  upon  his 
own  life,  payable  to  his  wife  if  living  at  the  time  of  his 
death,  otherwise  to  his  executors,  administrators  or  as- 
signs. Subsequently  the  assured  was,  upon  indictment, 
convicted  of  the  murder  of  his  wife  and  was  afterwards 
hung,  in  pursuance  of  the  judgment  of  a  court  of  com- 
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petent  jurisdiction.  During  the  lifetime  of  the  wife  one 
half  interest  of  this  policy  was  assigned  by  her  and  her 
husband  to  the  plaintiffs  in  the  action,  and  after  her 
death  the  assured  conveyed  to  the  same  parties  the  re- 
maining interest  in  the  policy.  These  assigns  were  also 
the  sole  heirs  of  the  assured,  and  as  such  were  entitled 
to  the  full  benefit  of  the  policy,  and,  claiming  as  assigns 
as  well  as  heirs,  they  instituted  suit  upon  the  policy. 
The  court  said  the  question  was,  "Did  insurance  policies 
insure  against  crime?"  The  court  added:  "The  re- 
searches of  counsel  have  found  but  one  case  directly  in 
point.  Amicahle  Society  v.  Bolland,  decided  by  the 
house  of  lords  in  1830,  reported  in  4  Blye,  N.  E.  194-211. 
The  lord  chancellor  delivering  the  opinion,  after  stating 
the  question,  answered  it  in  the  following  brief  but  co- 
gent words :  ^It  appears  to  me  that  this  resolves  itself 
into  a  very  plain  and  simple  consideration.  Suppose 
that  in  the  policy  itself  this  risk  had  been  insured 
against;  that  is,  that  the  party  insuring  had  agreed  to 
pay  a  sum  of  money  year  by  year  upon  condition  that 
in  the  event  of  his  committing  a  capital  felony,  and  being 
tried,  convicted  and  executed  for  this  felony,  his  assigns 
shall  receive  a  certain  sum  of  money,  is  it  possible  that 
such  a  contract  could  be  sustained?  Is  it  not  void  upon 
the  plainest  principles  of  public  policy?  .  .  .  Now, 
if  a  policy  of  that  description,  with  such  a  form  of  con- 
dition inserted  in  it  in  express  terms,  can  not  on  grounds 
of  public  policy  be  sustained,  how  is  it  to  be  contended 
that  in  a  policy  expressed  in  such  terms  aa  the  present. 
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and  after  the  events  which  have  happened,  that  we  can 
sustain  such  a  claim?  Can  we,  in  considering  this  pol- 
icy, give  to  it  the  effect  of  that  insertion  which  if  ex- 
pressed in  terms  would  have  rendered  the  policy,  so  far 
as  that  condition  went,  at  least  alt(^ether  void?' " 

The  supreme  court  of  the  United  States,  in  an  opinion 
embodying  this  quotation  from  the  English  case,  and 
after  a  review  of  the  authorities,  held  that  the  suit  of 
the  assignees  was  not  maintainable. 

It  is  true  that  in  the  present  case  the  insurance  com- 
pany made  no  contest,  but,  conceding  its  liability,  paid 
over  the  proceeds  of  the  policy,  and  they  await  the  de- 
termination of  this  suit.  But  can  it  be  successfully  con- 
tended that  a  claim  resting  upon  a  felonious  act,  which 
might  have  been  resisted  by  the  insurance  company,  has 
acquired  more  virtue  when  it  is  now  asserted  by  the  rep- 
resentative of  the  murderer  to  the  proceeds  of  that  pol- 
icy? Can  those  who  represent  the  husband,  who  first  by 
the  felonious  destruction  of  the  life  of  his  wife  and  then 
as  a  felo  de  se  has  accelerated  the  maturity  of  the  policy, 
take  the  fruits  of  his  crime  under  the  doctrine  of  jure 
maritit  It  is  true  no  case  has  been  called  to  our  at- 
tention where  such  a  claim  has  been  either  asserted  or 
repelled.  The  courts  have  been  called  on  to  consider 
cases  where  statutory  rights  have  been  insisted  on, 
though  they  rested  on  the  felony  of  the  several  parties 
setting  them  up  or  by  others  claiming  through  them. 
Riggs  v.  Palmer,  115  N.  Y.  506,  is  one  of  the  earliest  of 
the  cases  in  the  United  Btates  in  which  this  question 
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was  conedderedy  and  by  a  majority  opinion  of  certainly 
great  moral  force  it  was  held  that  the  intention  of  the 
legislature  in  the  general  laws  passed  for  the  devolution 
of  property  by  will  or  descent  was  that  they  should  not 
oi>erate  in  favor  of  one  who  murdered  his  ancestor  or 
benefactor  in  order  speedily  to  come  into  possession  of 
his  estate,  either  as  devisee,  legatee  or  heir  at  law.  As 
against  this  view,  howev»,  are  the  cases  of  Owens  y. 
Owens,  100  N.  C.  240;  Deem  v-  MUligm,  6  Ohio  0.  0. 
357,  affirmed  in  53  Ohio  State  668 ;  Shellanherger  v.  Ran- 
som, 41  Neb.  631 ;  Carpenter's  Estate,  170  Pa,  St  £03. 
It  will  thus  be  seen  that  the  weight  of  judicial  authority 
is  against  the  holding  of  the  New  York  court,  and  it  may 
be  conceded  that  the  better  l^al  reasoning  is  to  be  found 
in  the  opinions  dissenting  from  the  views  of  that  court. 

We  do  not  think,  however,  that  any  of  these  cases 
meet  or  control  the  question  with  which  we  are  now  deal- 
ing, and  we  do  not  rely  upon  either  one  of  them  for  suj)- 
port  of  our  conclusion  in  this  case.  For  it  may  be  true 
that  it  would  be  a  stretch  of  judicial  authority  to  hold 
that  an  unambiguous  statute  providing  a  line  of  devo- 
lution of  property  should  be  interpreted  to  mean  that 
this  line  was  to  be  brc&en  upon  the  felonious  homicide 
of  the  ancestor  or  testator,  by  the  one  next  in  succession, 
but  is  this  equally  true  as  to  one  who  rests  his  claim  on 
this  common-law  rule? 

It  is  universally  conceded  that  the  fundamental  prin- 
ciples of  the  common  law  are  unchangeable,  yet  the 
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courts  recognize  the  necessity  of  flexibility  in  the  appli- 
cation of  old  rules  to  new  cases,  so  as  to  enable  them  to 
adapt  these  rules  "to  the  ever-varying  conditions  and 
emergencies  of  human  society.''  Thus,  in  Woodman  v. 
Pichman,  79  Me.  456,  A.  S.  R  342,  it  is  said :  "The  in- 
exhaustible  and  ever  changing  complications  in  human 
affairs  are  constantly  presenting  new  questions  and  new 
conditions  which  the  law  must  provide  for  as  they  arise, 
and  the  law  has  expansive  and  adaptive  force  enough 
to  respond  to  the  demands  thus  made  on  it,  not  by  sub- 
verting but  by  framing  new  combinations  and  making 
new  applications  out  of  its  already  established  princi- 
ples, the  result  produced  being  *only  the  new  com  that 
Cometh  out  of  old  fields.' " 

This  court,  in  Jdcoh  v.  State,  3  Hum.  493,  announces 
the  same  general  doctrine  in  these  words:  "The  com- 
mon law  of  the  country  will  never  be  entirely  stationary, 
but  will  be  modified  and  extended  by  analogy,  construct- 
ion and  custom  so  as  to  embrace  new  relations  spring- 
ing up  from  time  to  time  from  an  amelioration  or  change 
of  society.  The  present  common  law  of  England  is  as 
dissimilar  from  that  of  Edward  III.  as  is  the  present 
state  of  society.  And  we  apprehend  that  no  one  could 
be  found  to  contend  that  hundreds  of  principles  which 
have  in  modern  times  been  examined,  argued  and  de- 
termined by  the  judges  are  not  principles  of  the  com- 
mon law  because  not  found  in  the  books  of  that  period. 
They  are  held  to  be  great  and  immutable  principles 
which  have  slumbered  in  their  depositories  because  the 
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occasion  which  called  for  their  exposition  had  not  arisen. 
The  conunon  law,  then^  is  not  like  the  statute  law,  fixed 
and  immutable^  but  by  positive  enactment  except  where 
a  principle  has  been  adjudged  as  the  rule  of  action." 

It  has  been  well  said  that  there  are  certain  general 
and  fundamental  maxims  of  the  common  law  which  con- 
trol laws  as  well  as  contracts.  Among  these  are :  ^^No 
one  shall  be  permitted  to  profit  by  his  own  fraud  or  to 
take  advantage  of  his  own  wrong,  or  to  found  any  claim 
upon  his  own  iniquity  or  to  acquire  property  by  his 
own  crima  These  maxims  are  adopted  by  public  policy 
and  have  their  foundation  in  universal  law  administered 
in  all  civilized  countries."  These  maxims  embodied  in 
the  common  law,  and  constituting  an  essential  part  of 
its  warp  and  woof  are  found  announced  both  in  text- 
books and  in  reported  cases.  Without  their  recogni- 
tion and  enforcement  by  the  courts,  their  judgments 
would  excite  the  indignation  of  all  right-thinking  peo- 
ple. The  first  of  these  maxims  is  applied  in  order  to 
prevent  one  from  taking  the  benefit  of  his  own  fraud; 
why  should  not  the  last  be  enforced  so  as  to  forbid  a 
party  receiving  the  fruits  of  his  own  crime? 

The  last  of  these  maxims  can  not  be  reconciled  with 
the  rule  insisted  on  by  the  administrator  of  A.  E.  Jus- 
tice. This  rule,  he  insists,  gives  to  him,  as  a  matter  of 
law,  the  proceeds  of  this  policy.  Though  steeped  in 
crime  and  without  reference  to  whether  the  prior  death 
of  Mra  Justice  came  naturally  or  was  the  result  of  the 
feloniouB  assault  of  her  husband,  yet  his  contention  is 
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that  the  policy  with  its  proceeds  i>assed;  jure  mariti,  to 
this  husband,  and  upon  his  death  to  himself  as  the  legal 
.  representative  If  this  be  true,  it  logically  follows  that 
if  he  had  killed  the  wife  for  the  purpose  of  setting  in 
motion  this  rule  and  under  it  becoming  the  absolute 
owner  of  her  choses  in  action,  his  common-law  right 
would  be  enforced.  Such  a  result,  if  essential,  we  think 
would  be  a  reproach  to  the  jurisprudence  of  the  country, 
and  should  arouse  the  legislative  conscience  to  speedy 
corrective  legislation. 

But  we  do  not  think  that  it  is  essential.  The  rule  in 
question,  though  statutory  in  England,  is  a  common-law 
rule  of  property  with  us,  administered  by  reason  of  the 
relation  of  husband  and  wife  and  of  the  respective  rights 
and  obligations  growing  out  of  this  relation.  Carried 
to  the  length  now  insisted  upon,  it  necessarily  encoun- 
ters, among  others,  the  fundamental  maxims  already  re- 
ferred to,  that  no  man  shall  found  a  claim  upon  his  own 
iniquity  or  acquire  property  by  his  own  crime.  The 
rule  thus  contended  for  and  these  underlying  principles 
of  the  common  law  can  not  stand  together.  They  are 
utterly  irreconcilable  if  the  present  contention  is  sound. 
But  we  do  not  think  it  sound.  To  the  contrary,  we  are 
satisfied  that  the  rule  and  these  maxims  find  their  con- 
sistency in  the  flexibility  of  the  common  law  and  its 
power  of  adapting  itself  to  new  conditions  and  new 
cases.  The  present  is  one  calling  for  a  limitation  on  the 
rule  in  question,  to  wit :  that  it  shall  not  apply  where  it 
is  called  into  being  by  the  crime  of  the  husband.    Thus 
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qualifledy  there  is  perfect  reconciliation  between  the  rule 
and  these  maxims.  Nor  do  we  regard  this  as  an  enuncia- 
tion of  a  new  principle  just  called  into  life,  but  rather^ 
as  is  said  in  Jacob  t.  Stwte,  supra,  one  of  those  ^^great 
and  immutable  principles  which  have  slumbered  in  their 
depositories  because  the  occasion  which  called  for  their 
exposition  had  not  arisen"  heretofore. 

As  was  said  by  the  court  in  Mutual  Life  Insurance 
Company  v.  Armstrong,  "it  would  be  a  reproach  to  the 
jurisprudence  of  the  country  if  one  could  recover  insur- 
ance mon^  payable  on  the  death  of  a  party  whose  life 
he  had  feloniously  taken.  As  well  might  he  recover  in- 
surance money  ui>on  a  building  that  he  had  wilfully 
fired.''  In  Cleaver  v.  Mutual  Reserve  Fund  Life  Asso- 
ciation, L.  R.  1  Q.  B.  Div.  147,  th«re  was  a  controversy 
over  a  policy  taken  out  by  James  Maybrick,  a  member 
of  the  association,  upon  his  life,  payable  to  Florence  E. 
Maybrick,  his  wife,  if  living  at  the  time  of  the  death  of 
the  husband ;  otherwise  to  his  legal  representatives.  The 
assured  died  in  1889,  and  after  his  death  Florence  E. 
Maybrick  assigned  by  deed  to  Cleaver  all  of  her  interest 
in  the  i)olicy.  The  controversy  in  the  case  was  between 
the  assignee,  the  insurance  company  and  the  adminis- 
trators of  the  deceased.  The  association  undertook  to 
resist  recovery  on  this  policy  upon  the  fact  established 
in  the  criminal  prosecution  against  the  surviving  wife^ 
that  the  assured  had  died  from  poison  feloniously  ad- 
ministered by  her.  This  defense,  so  far  as  the  legal  rep- 
resentativeB  of  the  deceased  was  concerned,  was  held  not 
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maintainable,  but  in  so  far  as  the  snryiving  wife  and  her 
assignee,  the  court  held  that  her  felonious  act  deprived 
her  of  all  interest  in  the  policy,  as  well  as  one  claiming 
through  her.  Esher,  M.  R.,  said :  "The  rule  of  public 
policy  in  such  a  case  prevents  the  person  guilty  of  the 
death  of  the  insured,  or  any  person  claiming  through 
such  person,  from  taking  the  money."  Pry,  L.  J.,  in 
dealing  with  the  same  question  in  a  separate  opinion, 
used  this  language :  "It  appears  to  me  that  no  system  of 
jurisprudence  can  with  reason  include  amongst  the 
rights  which  it  enforces  rights  directly  resulting  to  the 
person  asserting  them  from  the  crime  of  that  person.  If 
no  action  can  arise  from  fraud  it  seems  impossible  to 
suppose  that  it  can  arise  from  felony  or  misdemeanor. 
It  may  be  that  there  is  no  authority  directly  asserting 
the  existence  of  the  principle;  but  the  decision  of  the 
house  of  lords  in  Fauntleroy's  case  (4  Blye,  N.  S.  194), 
appears  to  proceed  on  this  principle  and  to  be  a  partic- 
ular illustration  of  it.  This  principle  of  public  policy, 
like  all  such  principles,  must  be  applied  to  all  cases  to 
which  it  can  be  applied,  without  reference  to  the  partic- 
ular character  of  the  right  asserted  or  the  form  of  its 
assertion.  In  Fauntleroy's  case  ...  it  was  held 
to  prevent  the  assignees  of  a  forger  from  claiming  the 
benefit  of  a  policy  on  his  death  at  the  hands  of  justice 
by  reason  of  his  forgery.  It  would  equally  apply  it  ap- 
pears to  me  to  the  case  of  a  cestui  que  trust  asserting  a 
right  as  such  by  the  reason  of  the  murder  of  the  prior 
tenant  for  life  or  of  the  assured  in  a  policy ;  and  it  must 
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be  80  far  regarded  in  the  construction  of  acts  of  parlia- 
ment that  general  words  which  might  include  cases  ob- 
noxious to  this  principle  must  be  read  and  construed  as 
subject  to  if 

We  think  if  it  is  a  sound  holding  that  one  named  as 
the  payee  of  a  policy,  by  the  felonious  homicide  of  the 
assured  is  with  his  assignee  cut  off  from  receiving  the 
benefit  of  that  policy  notwithstanding  its  expressed 
terms,  that  with  much  more  force  it  can  be  insisted  that 
one  who  claims  under  the  common-law  rule  invoked  in 
this  case  must  be  disappointed  of  a  recovery. 

This  view  of  the  case  relieves  us  from  considering  the 
contention  that  to  deprive  the  surviving  husband  of  this 
chose  in  action  by  reason  of  his  felony  is  to  enforce  a 
forfeiture  of  estate  against  him  in  the  face  of  section  12 
of  article  1,  of  the  State  constitution.  The  application 
of  the  principle,  which  we  hold  to  be  fundamental  and 
controlling  in  this  case,  intervenes  between  him  and  the 
property,  so  that  he  never  acquired  an  estate  and  there- 
fore forfeited  nothing  in  it. 

The  result  is  that  the  decree  of  the  court  of  chancery 
appeals  is  affirmed. 

OPINION  ON  PETITION  TO  BEHEAE. 
(In  the  Supreme  Court.) 

Beabd^  Gh.  J.- — ^In  this  case  there  has  been  presented 
to  the  court  a  petition  for  rehearing,  in  which  we  are 
urged  to  reverse  the  decree  giving  the  proceeds  of  the 
ixumrance  policy  in  question  to  the  complainant    The 
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counsel  for  the  petitioner  misapprehends  the  basis  of 
the  court's  former  opinion,  in  that  he  assumes  the  court 
treated  the  present  suit  as  in  the  nature  of  a  bill  of  inter- 
pleader and  put  the  defendant  in  the  attitude  of  asking 
active  interposition  of  the  court,  when  by  an  agreement 
between  himself  and  the  complainant  he  was  already  in 
possession  of  the  fund.  This  assumption  would  not  have 
been  made  if  counsel  had  had  before  him,  at  the  time 
he  prepared  his  petition,  the  opinion  delivered  by  the 
court.  In  that  opinion,  in  a  mere  historic  way,  it  was 
stated  that  the  insurance  company  had  paid  over  the 
proceeds  of  the  policy  to  the  defendant  administrator 
upon  an  agreement  between  him  and  the  complainant 
that  this  was  to  be  without  prejudice  to  the  rights  of 
the  latter.  No  point  was  made  upon  this,  nor  did  the 
respective  attitudes  of  the  two  parties  to  this  suit,  or  the 
fact  that  the  proceeds  of  this  policy  were  in  the  posses- 
sion of  the  administrator  of  A.  E.  Justice,  enter  into  the 
consideration  and  determination  of  the  questions  that 
were  involved.  Where  the  funds  were  at  the  time  of 
the  institution  of  the  suit  was  regarded  and  treated  as 
an  immaterial  fact. 

It  is  also  said  that  there  is  nothing  in  the  opinion  of 
the  court  of  chancery  appeals  that  warranted  the  con- 
clusion announced  by  this  court  that  the  husband's  con- 
tingent right  in  the  policy  was  given  to  her.  There  was 
nothing  else  that  he  could  give.  The  policy  was  deliv- 
ered to  her  after  its  issuance  and  immediately  upon  its 
receipt  by  the  husband,  with  the  intention  that  she 
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should  keep  it  alive  and  that  it  should  belong  to  her. 
The  finding  of  that  court,  in  language  that  can  not  be 
misunderstood,  was  that  this  policy  was  assigned  bj 
parol  to  Mrs.  Justice,  and  upon  this  there  was  nothing 
left  open  for  this  court  to  determine  except  the  question 
of  law,  and  that  is  whether  the  parol  assignment  of  this 
chose  in  action  would  carry  the  right  of  the  assignor  to 
the  assignee. 

In  the  third  place  it  is  insisted  that  the  effect  of  the 
finding  of  the  court  of  chancery  appeals  is  that  the  hus- 
band was  insane  at  the  time  he  committed  the  homicide 
ui>on  his  wife.  No  pretense  was  made  in  pleading,  nor, 
so  far  as  we  can  ascertain  from  the  opinion  of  the  court 
of  chancery  appeals,  in  the  evidence,  that  Justice  was 
Irresponsible  at  the  time  he  perpetrated  this  crime. 
That  court  does  find  that  he  was  desperate,  but  as  we 
understand  from  the  use  of  that  word,  the  inference  that 
the  court  intended  to  be  drawn  was  that,  finding  that 
his  wife  had  determined  to  separate  herself  forever  from 
him,  and  withdraw  her  person  and  her  estate  from  his 
protection,  that  he  was  thrown  into  a  furious  condition 
of  mind.  Evidently  it  was  not  an  inference  drawn  from 
the  evidence  in  the  case  that  he  was  insane  at  the  time 
of  this  murder. 

In  the  original  opinion  it  was  said  that  it  was  unneces- 
sary to  consider  the  constitutional  question  raised  by 
the  administrator  of  Justice,  for  the  reason  that,  under 
our  application  of  the  common-law  rule  of  jure  mariti, 
the  title  to  the  policy  never  vested  in  the  surviving  hus- 
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bandy  and,  therefore^  there  was  nothing  for  him  to  for- 
feit. It  is  said,  however,  that  this  conclusion  could  not 
have  been  reached  by  the  court  except  by  holding  the 
constitutional  provision  in  question  of  no  effect  or  aa 
inapplicable.  As  above  indicated,  we  did  hold  it  as  in- 
applicable, and  we  still  maintain  that  view.  But  it  is 
insisted  that  such  a  holding  violates  the  spirit  of  section 
12  of  article  1,  of  the  constitution,  inasmuch  as  its  effect 
is  to  work  a  forfeiture  of  the  right  to  take  property  by 
devolution  under  the  law  because  of  the  crime  committed 
by  the  husband.  We  do  not  think  that  such  is  the  ef- 
fect of  our  holding,  when  we  simply  declined  to  give  the 
surviving  husband  the  benefit  of  this  common-law  rule 
where  his  own  criminal  offense  has  called  it  into  being. 

The  provision  in  question  is  that  "no  conviction  shall 
work  corruption  of  blood  or  forfeiture  of  estate."  This 
provision  has  no  connection  whatever  with  the  devolu- 
tion of  property,  but  it  is  intended  in  its  last  clause  to 
prevent  a  forfeiture  of  an  estate  of  a  criminal  on  account 
of  his  offense;  but  we  held  that,  under  the  facts  found 
in  this  record,  the  surviving  husband  never  acquired  an 
estate  in  this  property,  and,  therefore,  there  was  noth- 
ing upon  which  this  constitutional  provision  could  oper- 
ate. The  same  answer  may  be  made  to  that  part  of  the 
petition  which  calls  the  attention  of  the  court  to  sections 
9  and  10,  article  1,  of  the  federal  constitution. 

Again,  it  is  said  that  the  right  of  the  surviving  hus- 
band to  take  the  chose  in  action  of  the  predeceased  wife 
rests  not  upon  the  common  law,  but  upon  the  statute  of 
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29  Charles  II.,  ch.  3,  sec.  25,  which,  as  we  understand 
the  petition,  it  is  insisted  is  still  in  force  in  this  State. 
This  question,  however,  was  put  at  rest  in  the  case  of 
State  y.  Miller^  11  Lea  620.  In  that  case  it  was  said 
that  all  prior  statutes,  whether  English  or  statutes 
passed  in  this  State  or  brought  into  it  from  North  Caro- 
lina, were  in  effect  repealed  by  the  code  of  1858.  It  is 
conceded  that  the  effect  of  sec.  61  of  the  code  was  to  re- 
peal all  statutes  of  this  State  and  of  North  Carolina 
theretofore  in  operation  in  Tennessee,  but  it  is  said  that 
this  repeal  was  confined  alone  to  those  statutes.  It  cer- 
tainly would  be  an  anomalous  condition,  if  all  domestic 
statutes  were  extinguished  by  the  adoption  of  the  code 
of  1858  and  antiquated  foreign  statutes  were  left  in 
operation  in  this  State.  We  do  not  think  the  revisers  of 
the  code,  or  the  legislature  in  adopting  it,  intended  that 
such  a  condition  should  exist,  and,  whether  dictum  or 
not,  we  are  entirely  satisfied  with  the  conclusion  an- 
nounced by  the  court  just  referred  to. 

Nor  do  we  think  that  the  result  of  the  opinion  com- 
plained of  in  incapacitating  the  surviving  husband  to 
take  this  chose  in  action  because  of  the  homicide,  is  to 
escheat  the  property  to  the  State.  Because,  unques- 
tionably, if  the  administrator  of  Justice  is  not  permitted 
to  take  the  title  of  the  property,  it  became  vested  in  the 
administrator  of  Mrs.  Justice  upon  her  death,  and  from 
him  passes  to  the  distributees  of  her  estate.  Nor  is 
there  inequity  in  this.  She  paid  every  premium  on  this « 
policy  from  the  time  it  was  taken  out  up  to  her  death. 
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She  waB  pat  in  possession  of  it  with  the  statement  made 
by  her  husband  that  it  was  taken  out  for  her  and  was 
her  property,  to  be  kept  alive  by  her  with  her  own 
money,  and  she  died  with  it  under  her  dominion.  We 
think  that  every  legal  and  equitable  consideration 
tends  to  support  the  claim  of  her  administrator,  and 
that  as  a  matter  of  right,  as  well  as  of  sound  public 
policy,  the  proceeds  should  pass  to  those  of  her  blood 
who  stood  in  closest  relationship  with  her  at  the  time 
of  her  death,  to  wit,  her  children,  rather  than  to  the 
representatives  of  one  whose  claim  rests  alone  upon  hia 
felonious  act 
The  petition  is  dismissed. 

DISSENTING  OPINION, 
(In  the  Supreme  Court.) 

Wilkes^  J. — ^I  cannot  agree  with  the  result  reached 
by  the  majority  of  the  court.  I  agree  with  their  hold- 
ing that  a  policy  taken  out  by  the  insured,  payable  to 
his  administrators  and  assigns,  goes  to  the  estate  of  the 
insured  and  may  be  assigned  by  him  in  his  lifetime.  To 
that  extent  the  insured  has  control  over  it.  But  if  he 
does  not  assign  it  in  his  lifetime,  it  passes  to  his  estate, 
not  by  descent,  but  by  the  terms  of  the  policy. 

I  am  also  of  the  opinion  that  the  policy,  or  interest 

of  the  assured  thereunder,  can  be  assigned  by  parol  and 

delivery,  and  such  assignment  will  be  good  against  the 

beneficiary  in  the  policy  if  so  intended.      But  I  do  not 

.understand  that  the  husband  in  this  case  assigned  his 
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remainder  or  contingent  interest  in  the  policy,  or  the 
interest  of  his  estate,  to  his  wife;  nor  do  I  understand 
the  court  of  chancery  appeals  to  so  find.  On  the  con- 
trary, he  assigned  and  delivered  the  policy,  as  issued,  to 
her,  to  be  held  by  her  and  to  take  effect  according  to  its 
terms  and  provisions;  that  is,  she  took  an  interest  in  it 
contingent  upon  her  surviving  her  husband,  and  not 
othervv'ise,  and  he  held  an  interest  contingent  on  his 
surviving  her.  Waiving  the  question  whether  he  could 
before  her  death  assign  this  merely  contingent  interest, 
it  is  sufficient  to  say  he  did  not  do  so,  nor  attempt  to  do 
so,  and  the  court  of  chancery  appeals  so  finds.  He  in- 
tended when  he  delivered  the  policy  to  her  that  she 
should  take  according  to  its  provisions  and  not  other- 
wise. There  is  no  indication  to  the  contrary,  and  the 
court  of  chancery  appeals  does  not  so  find.  If  there 
was,  it  could  not  prevail  against  the  terms  of  the  policy. 

Now,  had  she  died  a  natural  death,  and  he  had  after- 
wards died  without  *  assigning  the  policy,  there  can  be 
no  doubt  it  would  have  gone  to  fcis  administrator  or 
executor  by  the  terms  of  the  policy,  to  be  disposed  of  as 
the  statute  provides  in  cases  of  distribution.  In  other 
words,  he  or  his  administrator  would  have  taken  under 
the  policy  and  not  jure  mariti. 

The  fundamental  error  in  the  opinion  of  the  majority, 
as  I  see  it,  is  in  holding  that  Mr.  Justice,  when  he  de- 
livered the  policy  to  his  wife,  intended  to  vest  in  her  his 
contingent  interest  under  it  in  the  event  he  should  sur- 
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vive  her.  I  do  not  find  any  warrant  for  this  in  the  find- 
ings of  the  court  of  chancery  api>ealsy  nor  could  it  have 
so  found  in  the  face  of  the  provisions  of  the  policy,  and 
I  think  all  the  circumstances  show  that  he  did  not  so 
intend,  but  merely  intended  that  she  should  take  the 
policy  and  hold  under  it  according  to  its  terms.  If  he 
had  intended  to  vest  in  her  an  absolute  interest  in  the 
proceeds,  without  limitation,  condition  or  contingency, 
he  would  have  caused  the  policy  to  be  so  worded  that 
in  any  event  she  would  get  the  proceeds ;  that  is,  he 
would  have  made  it  payable  to  her,  or  he  would  have 
made  a  written  indorsement  indicating  his  purpose  to 
transfer  his  interest  and  invest  in  her  the  absolute  and 
sole  right  to  the  proceeds  without  condition,  contin- 
gency or  limitation.  He  did  neither  of  these  things,  but 
merely  delivered  the  policy  to  her,  and  she  received  it 
according  to  its  terms  and  so  held  it,  and  could  not  hold 
it  except  according  to  its  terms,  and  by  those  terms  she 
had  only  the  contingent  interest  which  depended  upon 
her  surviving  her  husband.  There  is  nothing  to  show 
that  this  contingent  interest  was  cut  oflf  or  intended  to 
be  cut  oflf  by  the  delivery  of  the  policy  to  the  wife.  The 
logical  inference  is  to  the  contrary,  and  so  is  the  finding 
of  the  court  of  chancery  appeals. 

The  naked  question  involved  in  this  case  is  whether 
the  fact  that  Mr.  Justice  killed  his  wife  can  change  the 
terms  of  this  policy  and  the  statute  which  provides  how 
the  proceeds  shall  go,  not  whether  he  could  recover  from 
the  insurance  company.    The  company  has  already  paid 
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the  money  to  his  administrator  without  contest  or  quesp 
tion. 

Now,  it  is  true  that  it  shocks  the  sense  of  mankind 
that  a  i)erson  shall  become  a  beneficiary  or  hasten  a 
beneficial  interest  by  means  of  the  crime  of  murder.  It 
may  be  that  the  legislature  should  provide  against  such 
a  contingency,  but  I  am  of  the  opinion  the  courts  cannot 
do  so. 

It  is  an  old  maxim  that  hard  cases  make  bad  law, 
and  I  fear  that  the  truth  of  the  maxim  is  illustrated  in 
the  result  reached  in  this  case,  as  was  done  in  the  case 
of  Rigg8  v.  Palmer,  115  N.  Y.  506,  cited  and  relied  on 
in  the  opinion  of  the  majority,  but  which  was  afterwards 
modified  in  Ellerson  v.  Westcott,  148  N.  Y.  149,  and 
which  had  been  disapproved  and  repudiated  by  the  later 
and  better  considered  cases  of  Owens  v.  Owens,  100  N. 
C.  240 ;  Deems  v.  Milligan,  53  Ohio  State  668 ;  Shellan^ 
berger  v.  Ransom,  41  Neb.  631 ;  Carpenter^ s  Case,  170 
Pa.  203. 

I  agree  with  the  majority  in  its  view  that  the  rules 
of  the  common  law  are  flexible  and  adapt  themselves 
to  the  new  and  changing  conditions  and  emergencies  of 
society;  but  they  cannot,  and  did  not,  go  to  the  extent 
of  overriding,  repealing  and  nullifying  the  provisions  of 
oar  statutes,  or  changing  the  laws  of  descent  and  dis- 
tribution. The  devolution  and  distribution  of  personal 
property  is  a  matter  which  is  regulated  by  statute,  and 
the  statute  cannot  be  set  aside  to  meet  hard  cases  or  to 
administer  a  higher  and  moral  law  in  its  stead. 
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But  it  is  evident  that  no  such  great  outrage  upon  our 
sense  of  natural  justice  can  result  from  allowing  the 
law  to  take  its  course  in  this  case^  as  is  intimated  in  the 
opinion  of  the  majority.  Mr.  Justice,  the  murderer,  is 
not  suing  in  this  case,  and  he  can  in  no  event  be  bene- 
fited personally  by  the  proceeds  of  this  policy.  He  has 
eliminated  himself  from  the  whole  transaction  by  his 
own  suicide.  The  proceeds  of  the  policy  do  not  go  to 
him.  They  go  to  his  administrator,  and  through  that 
administrator,  to  his  next  of  kin,  or,  in  default  of  next 
of  kin,  under  the  statute,  to  his  creditors.  Neither  the 
next  of  kin  nor  the  creditors  were  particeps  criminis 
with  him  in  the  commission  of  his  crime  and  in  thereby 
bringing  the  policy  to  maturity.  There  is  no  ground  in 
law  or  morals  why  they  should  be  punished  for  his  crim- 
inal act.  Their  hands  are  not  stained  with  the  blood  of 
Mrs.  Justice.  They  should  not  be  punished  for  her 
death.  In  this  connection  it  may  be  well  to  remark, 
also,  that  Mr.  Justice  did  not  kill  his  wife  to  obtain  the 
insurance.  No  such  thought  was  in  his  mind.  He 
killed  her  in  sheer  reckless,  it  may  be  insane,  despera- 
tion over  her  attempt  to  procure  a  divorce. 

I  do  not  think  the  cases  of  Mutual  Life  Ins.  Co.  v. 
Armstrong,  117  U.  S.  591,  and  Burt  v.  Union  Central 
Life  Ins.  Co.,  187  U.  S.  181,  cited  by  the  majority,  are 
controlling,  or  even  in  point,  in  the  present  case.  In 
those  cases  the  contest  and  question  was  between  the 
insurance  companies  and  the  beneficiaries  under  the 
policies  as  to  whether  the  companies  could  be  made  to 
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pay  the  policies.  In  this  case  the  insurance  company 
has  made  no  contest,  but  has  paid  the  proceeds  into  the 
hands  of  the  administrator,  and  the  question  now  is,  not 
whether  the  parties  entitled  shall  be  allowed  to  recover, 
but  whether,  having  the  fund  in  possession,  it  shall  be 
confiscated  and  taken  away  from  them. 

In  the  Armstrong  Case  it  appears  that  the  policy  upon 
Armstrong's  life  was  assigned  to  Hunter,  who  was  a 
creditor  of  Armstrong's.  Hunter  also  procured  insur- 
ance upon  Armstrong's  life  in  other  companies,  and  af- 
terwards murdered  him  in  order  to  obtain  the  insurance. 
The  insurance  company  refused  to  pay  the  policy  on 
account  of  the  fraud  perpetrated  upon  it  in  obtaining 
the  insurance  for  the  purpose  of  killing  the  insured  and 
obtaining  the  money.  It  was  held  that  Armstrong's 
administrator  could  not  recover,  because,  in  order  to 
secure  its  immediate  payment,  the  beneficiary  murdered 
the  insured.  This  was,  as  before  stated,  a  contest  be- 
tween the  administrator  of  the  assured  and  the  insur- 
ance company  as  to  whether  the  company  could  be  made 
to  pay. 

In  the  later  case  of  Burt  v.  Union  Central  Life  Ins. 
Co.,  187  U.  S.  181,  the  contest  was  also  between  the 
assignee  of  the  murderer  and  the  insurance  company, 
as  to  whether  the  latter  could  be  required  to  pay  the 
policy  to  the  beneficiary  who  had  accelerated  the  ma- 
turity of  the  policy,  or  his  assignee,  the  assignment 
being  made  after  the  killing  had  been  done.  The  in- 
sured waB  legally  executed  for  the  killing  of  his  wife, 
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and  the  holding  of  the  court  was  that  the  policy  did  not 
insure  against  his  legal  execution,  and  if  his  death  was 
the  result  of  a  l^al  execution,  then  the?  condition  of 
natural  death  in  the  policy,  upon  which  it  was  to  become 
payable,  had  not  accrued. 

In  the  opinion  of  the  majority  it  is  asked  if  it  can  be 
successfully  contended  that  a  claim  resting  upon  a  fe- 
lonious act  which  might  have  been  resisted  by  the  in- 
surance company  has  acquired  more  vigor  and  more 
virtue  when  it  is  asserted  by  the  murderer^s  represen- 
tatives to  the  proceeds  of  the  policy.  We  answer  that 
we  think  such  a  contention  is  not  only  entirely  tenable 
but  wholly  legal  and  logical.  It  is  not  the  case  of  the 
murderer  taking  the  fruits  of  his  own  crime.  The  ad- 
ministrator does  not  hold  under  the  murderer  nor  for 
his  benefit.  He  holds  under  the  terms  of  the  policy  and 
for  the  benefit  of  the  next  of  kin  or  creditors  of  the 
assured,  who  are  not,  or  should  not  be,  in  any  way  af- 
fected by  the  crime  of  the  assured.  The  right  to  the 
proceeds  does  not  come  to  the  administrators  or  next  of 
kin  of  creditors  through  any  assignment  of  the  murderer 
or  any  descent  from  him,  but  solely  under  the  terms  of 
the  policy  and  the  statute  applicable  thereto.  They  do 
not  take  and  do  not  hold  under  the  murderer,  but  under 
the  policy,  and  are  innocent  of  all  crime  and  all  bad 
faith.  To  hold  with  the  majority,  is,  in  truth,  to  visit 
upon  the  children  the  iniquities  of  the  father,  which 
human  law  does  not  do,  whatever  may  be  the  rule  of  the 
divine  law. 
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In  the  present  case  the  proceeds  of  the  policy  are  in 
the  hands  of  the  administrators  of  the  husband^  where 
under  the  law  they  should  be.  All  defenses  of  the  in- 
surance company  have  been  eliminated  from  the  contro- 
versy. The  administrators  do  not  seek  or  need  the  aid 
of  the  court  to  get  possession  of  the  fund.  They  have 
it  already,  and  the  only  question  now  is,  To  whom 
should  it  be  paid?  The  statute  says  to  the  next  of  kin, 
or,  in  default  of  next  of  kin,  to  the  creditors.  But  the 
opinion  of  the  majority  says :  ,"No,  we  will  not  allow  it 
to  go  as  the  statute  says  and  provides,  but  will  give  it  to 
the  representatives  of  the  murdered  woman,  who  never 
took  any  interest  in  it,  because  the  condition  on  which 
she  was  to  acquire  an  interest  never  happened."  Not 
only  is  the  property  taken  away  from  the  husband^s 
estate  but  it  is  attempted  to  be  given  to  the  wife,  who 
can  in  no  event  have  an  interest  in  it.  No  interest  ever 
vested  in  her,  except  the  contingent  one  fixed  by  the 
policy,  which  was  extinguished  by  her  dying  before  her 
husband.  None  ever  vested  in  her  husband  jure  mariti, 
because  his  wife  never  had  a  vested  interest.  None 
vested  in  him  after  her  death,  because  he  did  not  assign 
or  transfer  the  policy,  or  exercise  any  act  of  o^^iiership 
on  it,  but  left  it  to  pass  by  its  terms  to  his  administra- 
tors, for  the  use  of  his  next  of  kin  or  creditors. 

But  if  the  majority  is  correct  in  holding  that  the  en- 
tire interest  in  the  policy  vested  in  Mrs.  Justice  when 
it  was  delivered  to  her,  still  I  am  of  opinion  the  ma- 
jority is  incorrect  in  its  conclusions.      If  she  died  the 
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absolute^  unconditional  owner  of  the  policy,  and  it 
would  have  passed  to  her  husband  jure  mariti  in  the 
event  of  her  natural  death,  the  fact  that  she  was  killed 
by  her  husband  would  not  cut  him  off  from  such  right 
if  he  were  alive;  much  less  will  it  cut  off  his  adminis- 
trator, who  already  has  the  fund  in  his  hands  and  does 
not  need  the  aid  of  the  court  in  any  way,  but  simply 
holds  it  to  be  paid  out  as  the  law  provides,  to  the  next 
of  kin,  if  any,  and,  if  none,  then  to  the  creditors  under 
statute.  The  marital  rights  of  the  husband  are  pro- 
tected by  the  statute,  29  Charles  II.,  chapter  3,  section 
25,  and  this  statute  became  a  part  of  the  law  of  this 
State.  This  marital  right  is  recognized  also  by  a  num- 
ber of  our  own  statutes,  notably  the  Act  of  1875,  chap- 
ter 87,  and  Acts  of  1877,  chapter  79  ( Shannon's  Comp., 
sees.  4237  and  4238). 

Can  the  court  change  the  rule  of  the  common  law  in 
regard  to  inheritance  in  order  to  punish  a  criminal 
offense?  The  question  is  directly  considered  in  the  case 
of  Owens  v.  Owens,  100  N.  C.  240.  In  that  case  it  is 
said: 

"Is  the  right  of  the  wife  to  share  in  the  personal  estate 
of  her  husband  as  distributee  lost  or  affected  by  the  fact 
that  he  died  at  her  hands  or  through  her  procurement? 
Does  the  child  who  slays  a  parent  thereby  lose  the  right 
to  participate  with  his  brothers  and  sisters  in  the  dis- 
tribution of  the  personal  estate  or  to  take  his  part  of  the 
descended  real  estate?  Reversing  the  matter,  does  the 
husband  who  kills  his  wife  impair  his  right  under  the 
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statute  of  distribution  to  succeed  to  the  ownership  of 
her  personal  property  left  after  payment  of  her  debts; 
or,  in  general  terms,  does  anyone,  as  a  consequence  of 
an  unlawful  taking  of  human  life,  become  thereby  dis- 
abled to  take  a  part  of  the  estate  left  by  the  deceased 
which  the  law  gives  him  subject  to  no  such  conditions? 
Forfeitures  for  crime  are  unknown  to  our  law,  nor  does 
it  intercept  for  such  cause  the  transmission  of  an  in- 
testate^s  property  to  his  distributees,  nor  can  we  recog- 
nize any  such  operating  principle.  No  well-considered 
case  can  be  found  holding  a  doctrine  contrary  to  this. 

"The  language  of  Mr.  Justice  Field  in  New  York 
Mutual  Life  Ins.  Co.  v.  Armstrong,  117  U.  S.  591,  in 
which  he  holds  that  Hunter,  the  murderer,  could  take 
nothing  under  the  policy,  is  a  pure  dictum,  as  neither 
Hunter  nor  anyone  representing  him  was  before  the 
court  in  that  case  and  it  was  not  the  question  involved 
in  the  case.  It  was  this  error  in  the  opinion  of  Mr. 
Justice  Field  that  misled  the  court  in  Riggs  v.  Palmer, 
115  N.  Y.  506."  See  Shellanberger  v.  Ransom,  41  Neb. 
646. 

In  the  latter  case  the  question  is  fully  considered, 
and  the  cases  reviewed,  and  the  former  holding  of  the 
Nebraska  court  is  reversed.  The  case  is  too  long  to  be 
copied ;  but  there  are  so  many  pertinent  points  and  sug- 
gestions in  it  that  we  refer  to  some  of  them.  In  regard 
to  Riggs  v.  Palmer,  relied  on  by  the  majority,  it  says, 
in  substance,  that  the  reasoning  in  that  case  was 
founded  very  largely  on  that  species  of  judicial  legisla- 
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tion  characterized  as  "rational  construction/'  and  was 
based  upon  the  civil  law  and  Code  Napoleon,  and  not 
on  common-law  rules  and  maxims.  41  Neb.  641.  But, 
says  the  court,  our  laws  of  descent  contain  no  such  pro- 
visions as  the  Code  Napoleon  or  the  civil  law,  to  wit : 
that  one  cannot  take  property  by  Inheritance  or  will 
from  an  ancestor  or  benefactor  whom  he  has  killed.  It 
was  further  said  that  this  resort  to  the  Code  Napoleon 
was  made  because  the  result  could  not  be  reached  by 
the  rules  of  the  common  law ;  and  that  the  opinion  was 
confessedly  judicial  legislation.  The  opinion,  reason- 
ing and  conclusion  of  the  court  was  strongly  condemned 
and  it  has  not  been  followed, -^ven  in  New  York.  It  was 
further  said,  in  commenting  o&  that  case,  that  it  seems 
to  have  been  largely  prompted  by  the  horror  and  repul- 
sion with  which  it  may  be  justly  supposed  the  framers 
of  our  statute  would  have  viewed  the  crime  and  its  con- 
sequences if  they  had  had  it  in  mind.  "But,"  says  the 
Nebraska  court,  "this  is  no  justification  to  this  court  for 
assuming  to  supply  legislation,  the  necessity  for  which 
has  been  suggested  by  subsequent  events,  but  which  did 
not  occur  to  the  minds  of  those  l^islators  by  whom  our 
statute  of  descent  was  framed.  Neither  the  limitations 
of  the  civil  law  nor  the  prompting  of  humanity  can  be 
read  into  a  statute  from  which,  without  question,  they 
are  absent,  no  matter  how  desirable  the  result  to  be 
attained  may  be.  The  facts  of  the  case  may  impress 
on  some  future  l^islature  the  necessity  of  an  amend- 
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ment  of  our  law  of  descent.  From  that  source  alone 
can  such  an  amendment  come.'' 

The  cases  of  Rigga  v.  PnUmer,  of  New  York  Mutual 
Life  Ins.  Co.  t.  Armstrong,  of  Otoens  v.  Owens,  of  Deems 
T.  Milligan  are  all  carefully  analyzed  and  reviewed  by 
the  Nebraska  court,  and  the  conclusion  is  expressed  in 
these  words:  "The  well-considered  cases  warrant  the 
I)ertinent  conclusion  that  when  the  legislature,  not 
transcending  the  limits  of  its  power,  speaks  in  clear 
language  upon  a  question  of  policy,  it  becomes  the  ju- 
dicial tribunals  to  remain  silent  The  decision  in  Riggs 
V.  Palmer  is  the  manifest  assertion  of  a  wisdom  believed 
to  be  superior  to  that  of  the  legislature  ui>on  a  question 
of  policy." 

The  case  of  Carpenter's  Estate — Carpenter's  Appeal, 
170  Pa.  St.  206,  is  also  directly  in  point.  In  that  case 
it  was  sought  to  deny  a  son  any  share  in  his  father's 
estate  because  he  had  murdered  him  in  order  to  secure 
such  estate.  The  court  held  that  it  could  not  be  done, 
and  the  crime  committed  could  not  attaint  the  blood 
nor  change  the  law  of  distribution.  The  court  said,  in 
substance :  "We  are  unwilling  to  exclude  the  son,  be- 
cause we  have  no  power  to  do  so.  From  what  source  is 
it  possible  to  derive  such  a  power?  The  law  casts  the 
estate  on  certain  persons,  and  this  is  absolute  and  per- 
emptory, and  the  estate  can  not  be  diverted  from  these 
persons  and  given  to  others  without  violating  the  law. 
It  is  the  act  of  law  which  casts  the  descent  of  estates, 
and  it  cannot  be  regulated  or  controlled  by  the  acts,  the 
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follies,  the  frauds  or  the  crimes  of  individual  persons.^ 

The  authorities  are  all  reviewed.  Owens  v.  Owens, 
Deems  v.  MilUgan,  Shellanberger  v.  Ransom  are  ap- 
proved, while  Riggs  v.  Palmer  is  repudiated  and  Insur- 
ance Co.  V.  Armstrong  is  shown  to  be  not  in  point. 

I  can  add  nothing  to  the  reasoning  and  sound  law  of 
these  cases,  and  I  have  no  power  to  disregard  these  prin- 
ciples and  rules  of  law. 

If  Mrs.  Justice  died  the  beneficiary  in  this  policy,  and 
her  husband  was  entitled  to  its  proceeds  jure  maritiy 
and  the  fund  is  in  the  court  in  the  hands  of  the  hus- 
band's administrator,  to  be  paid  to  the  party  entitled^ 
it  cannot  be  withheld  from  the  husband's  next  of  kin  or 
creditor  unless  the  law  is  ignored  and  the  rules  which 
govern  the  devolution  of  property  are  disregarded,  and 
this  upon  the  theory  that  this  court  can  in  this  way 
punish  the  husband  for  his  crime.  I  most  respectfully 
dissent  from  such  conclusion. 

But,  if  this  could  be  done,  it  still  does  not  reach  the 
merits  of  this  case.  The  husband  is  not  a  party  to  this 
suit.  His  next  of  kin  and  creditors  are  the  persons  who 
are  interested.  Upon  what  principle  can  they  be  pun- 
ished for  the  crime  of  Mr.  Justice?  The  law  cast  the 
title  to  the  property  upon  him.  Whether  by  statute  or 
common  law,  it  vested  in  him,  and  can  only  be  divested 
out  of  him  by  declaring  it  forfeited  in  the  hands  of  his. 
innocent  representatives. 
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Thompson  v.  Evans, 
(nashville.  november  9,  1901.) 

Affirmed  by  Supreme  Court  without  modification,  January  25, 1909. 

1.  EVIDENCE.    County  Trustee's,  as  to  Fund  Assessed,  Incompe- 
tent, When. 

Testimony  of  a  county  trustee  showing  knowledge  of  the  nature 
of  a  fund  and*  property  assessed,  acquired  outside  of  the  tax 
books  in  his  hands,  is  incompetent,  though  his  knowledge  is 
gained  directly  and  is  not  the  result  of  hearsay. 

2.  ASSIGNMENT  OF  ERROR.     Insufficient  In  Form,  When. 

It  is  not  sufficient,  in  an  assignment  of  error  upon  the  chancel- 
lor's ruling  as  to  testimony,  to  merely  refer  to  the  testimony  by 
the  number  of  the  question  and  answer  objected  to  and  the 
page  of  the  record  whare  found,  but  the  testimony  itself  must 
be  set  out,  together  with  the  objection  made  thereto  and  the 
action  of  the  chancellor  thereon.     {Post,  p,  66.) 

3.  ASSESSMENT.     Listing  of  Property  for,  Void  When  Made  by 
Receiver,  When. 

Where  property  is  in  the  hands  of  a  clerk  or  clerk  and  master  or 
rf ceiver  merely  for  the  purpose  of  collection  and  disbursement, 
and  is  not  held  in  court  for  the  benefit  of  the  parties  entitled  to 
the  fund,  it  is  not  assessable  to  such  officer,  but  only  to  the 
persons  who  own  the  fund,  and,  not  having  authority  to  change 
the  Btatus  of  the  fund,  the  listing  of  the  same  for  taxation  by 
the  receiver  is  void.     {Post,  pp.  66-70.) 

Cited:  Schoolfield  v.  Schoolfield,  Hanauer  &  Co.,  19  Pick.  63. 

4.  SUIT.    Changing  Character  of  Not  Allowed. 

The  bill  having  been  framed  against  the  defendant  as  receiver, 
the  suit  can  not  be  turned  into  a  personal  action  against  him. 
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on  the  theory  that  the  word  receiver  is  only  descriptio  pergonae 
and  may  be  disregarded.     {Post,  pp.  70,  71.) 

6.   ASSESSMENT.    Void  for  Absence  of  Dollar  Mark. 
The  absence  of  the  dollar  mark  makes  an  assessment  so  vague  as 
to  be  meaningless,  and  hence  void.,   {Post,  p.  71.) 

Cited:    Anderson  v.  Post,  38  S.  W.  283;  Dunn  v.  Dunn,  15  Pic^ 
611-12;  Randolph  v.  Metcalf  et  al.,  6  Cold.  400. 


FROM  BEDFORD. 


Appeal  from  the  Chancery  Court  of  Bedford  County. 
— Walter  S.  Beabden^  Chancellor. 

Shapard  &  Son  and  C.  G.  Parker,  for  complainant 

4 

Wm.  B.  Bates,  for  defendants. 

Neil,  J. — Bill  by  the  county  trustee  of  Bedford 
county  to  collect  taxes  from  a  receiver  in  a  pending 
cause  in  the  chancery  court  of  that  county,  on  assets  in 
his  hands  in  course  of  collection  and  disbursement,  the 
property  having  been  listed  for  taxes  by  the  receiver 
without  any  order  of  the  court,  and  being  in  such  a  situ- 
ation that  the  court  could  not  have  legally  directed  its 
assignment  to  the  receiver  for  taxation.  The  chancellor 
decreed  that  the  bill  could  not  be  sustained,  and  dis- 
missed it;  thereupon  the  complainant  appealed  and  as- 
signed errors. 
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The  facts  are  as  follows :  On  July  3, 1897,  defendant 
W.  G.  EvajQS  was  appointed  receiver  of  the  assets  of  the 
Globe  Building  &  Loan  Company  by  the  chancellor  in 
the  case  of  Burdett  et  ais.  v.  Olobe  Building  &  Loan  Co. 
et  ala.  in  the  chancery  court  at  Shelbyville,  a  general 
creditors'  suit  to  wind  up  the  defendant  corporation  as 
an  insolvent  concern.  The  receiver  held  the  property^ 
now  sought  to  be  subjected  to  the  tax  claim,  solely  for 
the  purpose  of  collecting  and  disbursing  under  the  or- 
ders of  the  court,  the  property  consisting  of  notes  or 
choses  in  action  executed  by  the  patrons  of  the  building 
and  loan  company  to  it  during  its  existence  as  a  going 
concern.  The  fund  realized  by  him  was  not  held  in  his 
hands  for  the  purpose  of  being  lent  out,  but  was  only 
temporarily  awaiting  disbursement  under  the  orders  of 
the  court  So  much  of  the  property  as  was  not  in  his 
hands  in  the  form  of  money  realized  from  collectioi;i, 
was,  as  first  stated,  in  the  shape  of  notes  and  other 
choses  in  action  for  the  purpose  of  collection  and  dis- 
bursement 

While  the  property  was  in  this  situation,  the  tax 
assessor  of  the  seventh  civil  district  of  Bedford  county, 
in  which  defendant  Evans  resided,  called  upon  him,  pre- 
sented a  blank  tax  schedule  form,  and  asked  him  if  he 
had  any  means  in  his  possession  belonging  to  the  build- 
ing and  loan  company.  Mr.  Evans,  after  examining 
his  books,  replied  that  he  had  notes  to  the  amount  of 
153,000.  Thereupon  the  assessor  wrote  under  the 
heading  of  "notes"  the  following  figures,  viz :    "53,000.*^ 
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Defendant  Evans  thereupon  swore  to  the  schedule,  sign- 
ing his  name  thus — "W.  G.  Evans,  Receiver."  No  dol- 
lar mark  preceded  the  figures  "53,000,"  or  accompanied 
them,  nor  were  these  figures  extended  to  the  column  of 
values.  Upon  the  assessment  list  being  thus  filled  the 
assessor  took  charge  of  it  and  made  return  of  it.  No 
complaint  was  made  before  the  board  of  equalizers  by 
Mr.  Evans  or  other  person,  and  the  property  in  due 
course  of  time  was  entered  upon  the  tax  books  of  the 
county  as  |53,000,  and  a  tax  of  f546  fixed  thereon  for 
the  year  1899,  the  entry  upon  the  tax  book  being  as  fol- 
lows :  "W.  G.  Evans,  receiver — ^Value  of  personal  prop- 
erty less  |1,000,  152,000.  Total  real,  personal,  and  all 
other  property,  |52,000.  State  tax,  f  182 ;  county  tax, 
$104 ;  school ,  tax,  f  208 ;  highway  tax,  cash  f  20.80. 
Amount  in  work  f  31.20.     Total  taxes,  |546." 

When  the  assessment  was  made  it  was  known  to  the 
assessor  that  the  defendant  held  the  property  as  receiver 
of  a  building  and  loan  association,  but  it  does  not  ap- 
pear that  he  had  any  actual  knowledge  of  the  specific 
nature  of  the  receivership,  or  of  the  court  in  which  such 
receivership  was  constituted.  The  county  trustee,  how- 
ever, when  the  tax  books  came  into  his  hands,  had  full 
and  accurate  knowledge  upon  both  of  these  points.  Bttt 
the  entry  on  the  tax  book,  quoted  above,  was  not  made 
by  the  trustee  of  the  county,  but  by  the  proper  oflScer 
of  the  county  required  to  make  the  book. 

The  trustee  filed  the  original  bill  in  this  case  to  col- 
lect the  taxes  just  mentioned,  and  the  defendant  filed  its 
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answer  both  as  an  answer  and  cross-bill^  seeing  in  the 
latter  capacity  to  be  relieved  of  any  liability  that  may 
have  been  fastened  upon  the  property  by  reason  of  the 
assessment,  on  the  ground  that  the  funds  and  property 
in  his  hands  as  receiver  were  not  liable  to  taxation  to 
him  as  such  receiver;  also  on  the  ground  that  the  com- 
plainant had  proceeded  by  original  bill  rather  than  by 
petition  in  the  cause  in  which  defendant  was  appointed 
receiver.  The  original  bill  charges  the  defendant  sim- 
ply "as  receiver,"  and  does  not  state  the  name  of  the 
concern  of  which  he  is  receiver,  nor  the  court  in  which 
he  was  appointed.  The  answer  and  crossrbill  disclose 
both  points. 

The  first  error  assigned  is,  that  the  chancellor  should 
have  sustained  the  complainant's  objection  to  so  much 
of  the  trustee's  deposition,  called  out  in  cross-examina- 
tion by  the  defendant,  as  stated  his  personal  knowledge 
of  the  nature  of  the  fund  and  property  in  the  hands  of 
defendant  Evans,  the  ground  of  objection  being  that  the 
personal  knowledge  of  the  trustee,  outside  of  the  tax 
books  in  his  hands  for  collection,  was  immaterial.  We 
think  this  objection  should  have  been  sustained  and 
that  portion  of  the  testimony  ruled  out  Another 
ground  ^tated  is,  that  the  trustee's  knowledge  waa 
merely  hearsay,  based  upon  what  others  have  told  him. 
If  the  testimony  were  otherwise  competent,  w^e  do  not 
think  this  special  objection  would  avail,  because  it  is 
shown  that  the  trustee  had  previously  filed  his  petition 
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in  the  original  canse  in  which  defendant  Evans  had  been 
api>ointed  receiver,-  for  the  collection  of  the  taxes  of 
1898,  and  had  had  funds  appropriated  out  of  the  canse 
for  that  purpose.  His  knowledge  thereof  was  not  hear- 
say, but  direct 

The  second  assignment  of  error  is  in  the  following 
language:  "The  chancellor  erred  in  overruling  com- 
plainant's exception  to  questions  one  and  three  and  an- 
swers to  same,  in  cross-examination  of  J.  H.  Rice.  It 
is  immaterial  as  to  what  passed  between  the  assessor 
and  the  defendant  at  the  time  the  schedule  was  pre- 
pared. This  schedule,  signed  and  sworn  to,  is  conclu- 
sive as  to  the  taxpayer,  and  cannot  be  changed  or  con- 
tradicted by  him."  This  assignment  is  not  sufficient  in 
form.  We  have  held  several  times  recently  that,  in 
order  to  make  good  an  assignment  of  error  upon  the 
chancellor's  ruling  as  to  the  testimony,  the  testimony 
itself  which  is  objected  to  must  be  set  out  in  the  assign- 
ment, together  with  the  objection  made  thweto  in  the 
court  below  and  the  action  of  the  chancellor  thereon, 
and  that  it  is  not  sufficient  merely  to  refer  to  the  testi- 
mony by  the  number  of  the  question  and  answer  ob- 
jected to,  and  the  page  of  the  record  where  they  may 
be  found.  The  third  assignment  of  error  is  subject  to 
the  same  infirmity,  and  both  must  be  overruled  on  this 
ground. 

The  fourth  assignment  of  error  goes  to  the  merits  of 
the  controversy.  The  point  is  thus  stated  in  the  brief : 
"The  chancellor  erred  in  dismissing  complainant's  bilL 
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This  claim  is  based  on  the  opinion  of  the  chancellor  that 
the  fund  upon  which  the  tax  is  assessed  is  in  possession 
of  the  defendant  as  receiver  of  the  Globe  Building  & 
Loan  Company,  in  a  case  pending  in  the  chancery  court. 
The  defendant  taxpayer  filed  with  the  assessor  a  sworn 
schedule   of   property    owned  and  controlled  by  him. 
This  schedule  was  returned  to  the  assessor,  came  regu- 
larly to  the  county  board  of  equalizers,  who,  without 
objections  from  defendant,  approved  it;  and  the  prop- 
erty embraced  in  it,  being  regularly  listed,  and  taxes 
assessed  thereon,  came  in  due  course  to  the  hands  of  the 
trustee.     There  is  nothing  on  the  face  of  this  schedule 
to  indicate  that  this  fund  is  not  subject  to  taxation, 
nothing  to  indicate  that  it  is  not  the  property  of  de- 
fendant, or  that  it  is  in  his  hands  as  an  ofQcer  or  ap- 
I>ointee  of  a  court,  or  that  it  is  in  the  custody  of  the 
law,  other  than  the  word  receiver  attached  to  his  name. 
This  word^was  merely  a  descriptive  noun,  and  was  not 
sufficient  to  authorize  the  board  of  equalization  to  de- 
termine that  the  fund  was  not  taxable.     They  could  not 
do  otherwise  than  approve  of  the  assessment  of  this  fund 
for  taxation.    The  defendant  might  have  appeared  be- 
fore the  board,  and,  upon  proof,  interposed  an  objection 
to  the  taxation  of  this  fund  (Acts  1897,  ch.  1,  sec.  42). 
This  he  failed  to  do.     The  action  of  the  board  of  equali- 
zation is  final.     Ch.  1,  sec.  42,  Acts  1897.     Former 
acts  provided  that  the  action  of  the  board  of  equali- 
zation should  be  final  as  to  valuation.     The  schedule, 
signed  and  sworn  to  by  the  taxpayer,  is  conclusive  as  to 
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him,  and  he  is  estopped  to  deny  it.  People  v.  Stockton, 
etc.,  R.  R.  Co.,  49  Col.  414 ;  People  V.  Atkinson,  100  111. 
45.  And  this  is  true  even  when  nontaxable  property, 
through  mistake  of  the  taxpayer,  is  included  in  his 
schedule.  Tills  v.  Green,  28  Ind.  184.  It  is  especially 
true  that  the  taxpayer  will  be  afforded  no  relief  from 
his  mistake  unless  he  avails  himself  of  the  remedies  pro- 
vided by  law,  complies  with  statutory  requirements,  and 
is  guilty  of  no  laches  in  respect  of  time.  Ewing  v. 
Batzur,  24  Ind.  409;  Hubbard  V.  Hickerson,  4  Bush 
(Ky.)  204.  The  defendant  made  no  application  for  re- 
lief to  the  county  board  of  equalization,  or  complaint  of 
the  assessment  of  this  fund  in  his  hands  at  any  time." 

We  think  the  reasoning  quoted  is  defective  in  failing 
to  take  into  consideration  the  union  of  two  elements 
that  differentiate  the  present  case  from  those  referred 
to.  Those  two  elements  are,  firstly,  that  the  property 
was  not  taxable;  secondly,  that  it  was  liste<?for  taxa- 
tion by  one  who  had  no  authority  to  waive  its  status, 
and  thus  enumerate  it.  That  property  situated  as  this 
was,  was  not  liable  to  taxation  in  the  hands  of  the 
receiver,  is  shown  by  the  case  of  Schoolfield  v.  School- 
field,  Hanauer  &  Co.,  19  Pick.  63.  The  principle  of 
that  case  is,  that  when  property  is  in  the  hands  of  a 
clerk  and  master  or  receiver  merely  for  the  purpose  of 
collection  and  prompt  disbursement,  and  is  not  held  in 
court  and  lent  for  the  benefit  of  the  parties  entitled  to 
the  fund,  it  is  not  assessable  to  such  officer,  but  only 
to  the  persons  who  own  the  fund.    The  status  of  the 
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property  involved  in  the  present  controversy  placed  it 
directly  under  the  principle  stated.  As  to  the  applica- 
bility of  the  second  point,  it  is  only  necessary  to  call 
attention  to  the  familiar  principle  that  a  receiver  of  a 
court  has  only  such  power  over  the  property  in  his 
hands  as  may  be  conferred  upon  him  by  the  orders  of 
the  court  appointing  him  or  by  supplementary  orders 
made  during  the  course  of  the  proceedings,  barring,  of 
course,  his  implied  powers  to  protect  the  fund  or  prop- 
erty from  injury  in  an  emergency,  when  the  court  can- 
not, for  want  of  time,  be  applied  to.  Assuming  that  we 
have  established  the  proposition  that  the  two  elements 
above  referred  to  unite  in  the  present  case,  it  follows 
that  when  the  receiver  listed  the  property  for  taxation, 
his  act  was  simply  void,  and  conferred  no  jurisdiction 
upon  the  assessor  to  make  the  assessment,  and  no  juris- 
diction upon  the  board  of  equalization  to  pass  upon  it 
in  any  way  whatever. 

The  principle  is  clear  enough  that  when  the  owner  of 
property  causes  it  to  be  assessed  for  taxation  (even 
though  it  be  exempt  from  taxation),  makes  no  timely 
eflfort  to  correct  his  mistake,  and  allows  it  to  go  upon 
the  tax  books  and  into  the  collector's  hands,  an  eflfort  to 
withdraw  it  comes  too  late.  This  results,  however, 
from  the  fact  or  principle  that  the  owner  can,  if  he 
choose,  waive  the  exemption  and  place  the  property 
within  the  jurisdiction  of  the  tax  oflScer  of  the  State. 
But  a  receiver  of  a  court,  of  his  own  motion,  cannot  do 
this.     He  is  not  the  owner.     He  is  only  an  instrument 
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in  the  hands  of  the  court.  The  court  must  direct  the 
movements  of  that  instrument.  The  court  did  not  give, 
and  indeed  could  not  give,  this  instrument  any  author- 
ity to  list  the  property  in  the  present  case ;  hence  he  was 
without  authority.  The  diflference  is  vital.  The  as- 
sessment being  wholly  void,  and  the  tax  officer  having, 
therefore,  acquired  no  jurisdiction  over  the  property,  it 
was  unnecessary  that  the  defendant  should  appear  be- 
fore the  board  of  equalization  and  do,  or  attempt  to  do, 
any  of  the  things  mentioned  in  the  excerpt  we  have 
made  from  the  brief  of  complainant's  counsel.  It  fol- 
lows that  the  complainant  is  entitled  to  no  relief  against 
the  property  in  the  hands  of  the  receiver,  or  in  the  hands 
of  the  bank,  the  depository  of  so  much  of  the  property 
as  is  in  the  form  of  money. 

But  the  complainant  insists  that  if  he  cannot  recover 
against  the  defendant  as  receiver,  still  he  has  the  right 
to  recover  against  him  personally.  In  reply  to  this  con- 
tention it  need  only  be  said  that  no  such  relief  is  sought 
in  the  bill.  Having  sued  the  defendant  as  receiver,  for 
the  purpose  of  reaching  a  fund  in  his  hands  held  in  that 
capacity,  the  complainant  cannot  now  turn  the  suit  into 
a  personal  action  against  him,  on  the  theory  that  the 
word  "receiver"  is  only  descriptio  personde,  and  may  be 
disr^arded.  It  is  true  that  the  bill  does  not  mention 
the  estate  of  which  the  defendant  is  receiver,  but  it  pro- 
ceeds against  him  "as  receiver,"  and  refers  to  a  fund  in 
his  hands  held  by  him  in  that  capacity,  and  alleges  that 
this  fund  is  on  deposit  in  the  defendant  bank,  and  that 
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this  was  the  fund  which  defendant  Evans  listed  for  taxa- 
tion. Certainly  there  can  be  no  doubt  that  he  was  pro- 
ceeded against  solely  as  receiver.  Another  conclusive 
answer  to  the  contention  is  that  the  assessment  was  void 
for  vagueness.  It  is  not  suflftcient  to  say  simply,  "notes 
53,000,"  no  extension  being  made  and  no  valuation 
fixed.  The  absence  of  the  dollar  mark  makes  the  assess- 
ment so  vague  as  to  be  unmeaning,  and  hence  void. 
Anderson  v.  Post,  38  S.  W.  283.  See  this  case  referred 
to  with  approval  in  Dunn  v.  Dunn,  15  Pick.  611-12.  See 
also  the  case  of  Randolph  v.  MetccUf  et  als.,  6  Cold.  400. 
This  last  point  is  equally  applicable  to  the  case  in  its 
aspect  of  a  suit  against  the  receiver  as  such.  In  con- 
sidering that  matter,  however,  we  preferred  to  place  our 
conclusion  on  a  matter  going  to  the  merits  of  the  inquiry 
rather  than  upon  a  ground  so  technical.  It  seems,  how- 
ever, an  appropriate  answer  to  the  technical  claim  put 
forward  by  the  complainant  that  the  defendant  had 
made  himself  personally  liable  about  a  matter  that  did 
not  concern  himself  personally,  when  he  and  the  State's 
officer,  the  assessor,  were,  under  a  mistaken  notion  of 
their  right  to  do  so,  intent  only  upon  subjecting  the 
trust  fund  in  his  hands. 

It  results  that  the  complainant  is  entitled  to  recover 
nothing  of  the  defendant,  either  as  receiver  or  person- 
ally, and  that  the  chancellor's  decree  must  be  affirmed 
with  the  costs  of  this  court  and  of  the  court  below. 

All  the  judges  concur. 
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(nashville.  november  9,  1901.) 

Affirmed  by  the  Supreme  Court  without  modification,  December  18, 1901. 

STATEMENT  OF  THE  CASE. 
Suit  brought  on  the  last  of  three  notes  given  for  realty  by  W.  to 
S.,  with  the  agreement  that  W.  might  take  up  notes  given  by  S. 
to  sundry  parties  and  credit  them  on  said  three  notes.  S. 
transferred  said  three  notes  to  D..  who  turned  over  the  two 
first  maturing  to  the  bank  of  which  he  was  then  cashier,  to  se- 
cure said  bank  in  a  debt  due  by  S.  to  the  bank.  Afterwards  I. 
attached  these  two  notes  as  the  property  of  D.,  and  bought  them 
in  upon  sale  thereof.  In  the  meantime  W.  had  taken  up  some  of 
the  notes  made  by  S.  W.  learned  that  I.  had  attached  the  said 
two  notes  in  D.'s  hands,  but  waited  until  I.  had  bought  them  in 
at  only  a  nominal  amount  under  the  sale  following  the  attach- 
ment. W.  held  back  his  credits  consisting  of  the  S.  notes  taken 
up,  and  then  by  agreement  with  I.  conveyed  land  to  C.  in  pay- 
ment of  said  two  notes  bought  in  by  I.,  C,  however,  retaining 
the  two  said  notes  but  executing  a  receipt  to  W.  for  same. 
One  of  the  two  tracts  of  land  so  conveyed  by  W.  to  C.  was  one 
of  the  tracts  W.  had  bought  from  S.  in  the  transaction  in  whica 
the  notes  in  question  had  been  given.  W.  never  paid  for  this 
tract  at  all,  and  it  was  afterward  sold  by  S.'s  vendor.  W.  now 
seeks,  on  suit  by  D.  to  collect  the  third  note,  to  credit  thereon 
all  the  S.  notes  taken  up  by  him. 

1.    PAYMENTS.    Applied  to  First  Maturing  of  Several  Notes. 

On  the  ground  that  he  will  not  be  allowed  to  make  application 

of  payments  long  after  the  payments  were  made,  the  maker 

of  a  series  of  three  promissory  notes  who  held  back  credits 

which  he  was  entitled  to  apply  on  said  notes,  and  instead  got 
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in  the  first  two  of  said  notes  by  convesring  to  the  purchaser 
at  Judicial  sale  of  said  notes  and  very  much  less  in  value  than 
said  notes,  on  suit  being  afterward  brought  by  the  holder  of 
the  third  note  in  said  series,  will  be  compelled  to  apply  said 
credits  so  held  back  to  the  note  first  maturing  and  will  not  be 
allowed  to  apply  them  on  the  third  note.     {Post,  pp.  82-85.) 

Cited:  Blackmore  v.  Granberry,  14  Pick.  277;  Bussey  t.  Gant,  10 
Hum.  238;  Fulton  y.  Dayidson,  8  Heis.  614,  648-9;  Lippman  y. 
Boals,  16  Lea  283,  288-9;  Pointer  y.  Smith,  7  Heis.  137,  138-9;  2 
Am.  &  Eng.  Enc.  L.  461,  and  note;  Pointer  y.  Smith,  7  Heis. 
148-9;  St  Louis  Type  Foundry  Co.  y.  Wisdom,  4  Lea  698;  2  Am. 
&  Eng.  Bnc.  L.  (2  Ed.),  444. 

3.   SAME.     Same.     Same.     Settlement  Made  With  Third  Person 
Disregarded,  When. 

A  settlement  as  to  two  of  a  series  of  three  notes  will  be  disre- 
garded so  far  as  concerns  the  application  of  payments  in  deter- 
mining the  right  of  parties  In  respect  to  the  third  note,  where 
said  settlement  was  made  by  the  maker  of  the  notes  and  the 
purchaser  at  Judicial  sale  of  two  of  said  notes,  and  who  was 
affected  with  noti<;e  that  said  payments  should  be  applied  to 
the  two  notes  bought  by  him,  and  where  by  said  settlement  the 
original  creditor  failed  to  get  the  benefit  of  said  payments. 
{Post,  pp.  85-87.) 

i  SUIT  ON  NOTE.    Judgment  Not  Error  Though  Note  Not  Flled^ 

When. 
Where  the  bill  sets  out  a  copy  of  the  note  sued  on,  the  answer 
admits  its  execution,  pleads  payment  and  makes  no  suggestion 
that  the  note  is  not  still  the  property  of  complainant,  who  al- 
leges that  it  has  been  continuously  in  his  possession  since  its 
execution,  and  no  objection  is  made  in  the  court  below 
for  its  absence  from  the  files,  it  is  not  error  to  render  Judgment 
figainst  the  defendant  for  the  amount  of  same  though  the  note 
was  never  filed.    {Post,  pp.  88,  89.) 
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FROM  GILES. 


Appeal  from  the  Chancery  Court  of  Giles  County. — 
A.  J.  Abebnathy,  Chancellor. 

D.  W.  Starnes  ajid  Mansfield  &  Sowell,  for  com- 
plainant. 

R.  E.  DoTSON^  for  defendant 

Neil^  J. — The  bill  in  this  case  was  filed  to  collect  a 
note  of  f884.50,  executed  by  the  defendant  to  C.  H- 
Sheperd,  and  by  the  latter  indorsed  to  the  complainant. 
The  defense  interposed  is  payment.  The  ground  on 
which  this  defense  is  predicated  arises  out  of  a  series  of 
facts  which  we  shall  now  set  forth,  as  follows,  viz. :  On 
the  fifteenth  of  June,  1891,  C.  H.  Sheperd  sold  and 
conveyed  to  defendant  Womack  certain  land  and  timber, 
described  in  the  deed  of  that  date  which  he  executed  to 
defendant  The  consideration  expressed  in  this  deed 
was  |3,519,  payable  in  three  notes,  one  of  f  1,750,  ma- 
turing January  1,  1892;  one  of  J884.50,  maturing  July 
1,  1892,  and  another  of  |884.50,  maturing  January  1, 
1893,  this  last-mentioned  note  being  the  one  sued  upon 
in  the  present  case.  This  deed  recited  the  names  of 
sundry  persons  from  whom  Sheperd  had  bought  the 
land  and  timber,  and  mentioned  that  sundry  amounts 
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of  purchase-money  were  due  by  him  to  his  several 
vendors.  After  reciting  these  matters,  the  deed  con- 
cluded as  follows :  ^'It  is  further  agreed  that  all  of  the 
notes  given  by  C.  H.  Bheperd  to  the  various  parties 
above-named,  in  the  purchase  of  said  trees  and  land, 
which  J.  H.  Womack  may  pay  off  and  take  up,  shall  be 
credited  upon  the  notes  given  by  J.  H.  Womack  to  said 
C.  H.  Sheperd" — that  is,  the  three  notes  above  men- 
tioned, one  of  f  1,750  and  two  of  f  884.50  each.  The 
three  notes  last-mentioned  were  executed  on  the  same 
day  the  deed  was  made.  On  that  same  day,  June  15, 
1891,  O.  H.  Shejmrd  transferred  these  notes  to  com- 
plainant Dean,  as  collateral  security  to  a  note  of 
$1,035.15,  dated  and  due  January  10, 1891,  held  by  Dean 
upon  Shei>erd,  the  consideration  of  this  latter  note  be- 
ing money  advanced  by  Dean  to  Sheperd  to  pay  for  the 
timber  and  land  sold  to  defendant  Womack,  and  future 
advances.  At  the  time  the  foregoing  transaction  was 
entered  into,  complainant  Dean  had  a  mortgage  upon 
the  land  and  timber  contained  in  the  deed  just  referred 
to,  and  when  the  three  notes  were  turned  over  to  him 
he  released  the  lien  of  the  mortgage,  taking  the  notes 
in  lieu  thereof.  In  the  writing  by  which  the  three 
notes  were  turned  over  as  collateral,  as  above  men- 
tioned, the  following  occurs:  "He  [Dean]  is  author^ 
ized  to  hold  said  notes,  collect  the  same  as  they  fall  due, 
apply  the  proceeds,  first,  to  the  payment  of  the  notes 
outstanding  against  me  given  to  various  parties  in 
Hickman  and  Lewis  counties  in  the  purchase  of  land 
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and  timber,  and,  second,  to  the  payment  of  any  amount 
due  from  me  to  him,  and  the  remainder,  if  any,  to  me.'' 
Signed  by  Sheperd.  The  defendant  Womack  was  fully 
cognizant  of  the  execution  of  this  instrument  last  re- 
ferred to,  and  of  its  terms.  It  was  talked  over  with 
him,  and  fully  explained  to  him.  There  was  no  further 
agreement  than  such  as  is  shown  by  this  paper,  by  the 
deed  referred  to  above,  and  by  the  notes;  the  notes, 
however,  as  far  as  concerns  the  agreement,  contained 
only  the  matter  of  the  lien  retained  for  their  security. 
When  the  above-mentioned  collateral  writing  (known  in 
the  record  as  exhibit  No.  1  to  Dean's  deposition),  was 
executed  and  the  notes  given,  complainant  Dean  was 
cashier  of  the  Bank  of  Lewisburg,  in  Marshall  county. 
Mr.  Sheperd  at  this  time  owed  the  bank  about  three 
hundred  dollars.  Complainant  Dean,  thinking  the  first 
and  second  maturing  notes  of  defendant  Womack  would 
be  sufl&cient  to  pay  oflf  the  Sheperd  notes  outstanding 
for  the  land  and  timber,  and  also  the  three  hundred 
dollars  owing  by  him  to  the  bank,  or  nearly  so,  con- 
sented that  said  two  notes  should  be  placed  in  the  bank 
as  security  for  the  three  hundred  dollar  debt,  accom- 
panied by  a  copy  of  exhibit  No.  1  attached  thereto. 
Accordingly,  the  two  notes,  with  exhibit  No.  1  attached 
to  them,  were  left  in  the  bank  as  collateral  for  the  bank 
debt  of  three  hundred  dollars.  This  arrangement  was 
one  between  the  bank,  Mr.  Sheperd  and  Mr.  Dean,  the 
complainant.  Mr.  Dean  consented  to  it  under  the  im- 
pression or  belief  that  when  the  two  notes  so  left  with 
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the  bank  should  be  collected,  the  proceeds,  under  the 
terms  of  exhibit  No.  1,  would  go  first  to  paying  the 
notes  owing  by  Sheperd  for  land  and  timber,  and^  under 
the  arrangement  with  the  bank,  that  the  bank  debt  of 
fSOO  would  be  next  paid,  and  that  the  balance,  if  any, 
would  be  paid  to  him  on  his  debt  of  f  1,035 — exhibit  No. 
1,  or  the  effect  of  it,  being  modified  by  agreement  to  the 
extent  of  interjecting  the  f300  bank  debt  Mr.  Dean 
consented  to  this  modification,  because  he  believed  that 
the  remaining  note  of  f884.50,  would,  in  large  measure, 
secure  him  on  his  debt  of  {1,035. 

While  matters  were  in  this  condition  (the  two  first 
maturing  notes  being  in  the  bank  with  a  copy  of  exhibit 
No.  1  attached  to  them)  Mr.  Dean  resigned  his  position 
of  cajBhier^  and  sold  his  stock  to  one  B.  B.  Irvine,  and 
removed  to  Kansas  City.  Some  time  after  Mr.  Dean 
went  to  Kansas  City,  Mr.  Irvine  became  dissatisfied 
with  the  purchase  he  had  made  of  the  bank  stock,  and 
filed  a  bill  to  rescind  the  contract,  at  the  same  time  at- 
taching the  two  notes  above  referred  to,  to  secure  an 
indebtedness  which  he  alleged  was  owing  to  him  by  Mr. 
Dean.  Buch  proceedings  were  had  in  that  case  as  that 
the  two  notes  were  sold  therein,  and  purchased  by  Ir- 
vine at  the  sum  of  seventy-five  dollars. 

Becurring  now  to  the  original  transaction  between 
Dean,  Sheperd  and  Womack,  it  is  observed  that  two 
methods  were  provided  for  the  collection  of  the  three 
notes  (|1,750,  f884.50  and  |884.50),  viz.:  Under  the 
agreement  contained  in  the  closing  language  of  the  deed. 
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Mr.  Womack  had  the  right  to  pay  off  the  notes  which 
Sheperd  had  giren  to  sundry  persons,  his  vendors,  for 
the  land  and  timber,  and,  when  so  taken  up,  to  use  them 
by  way  of  credit  on  the  three  notes  above  mentioned^ 
paying  only  the  balance  in  cash;  and  under  the  agree- 
ment contained  in  exhibit  No.  1,  which  was  assented  to 
by  Womack,  complainant  Dean  had  the  right  to  collect 
the  three  notes  as  they  would  mature,  and  apply  the 
proceeds  as  realized  to  the  payment  of  the  Sheperd^ 
notes — that  is,  the  sundry  notes  which  Sheperd  had 
given  to  his  vendors  for  land  and  timber.  Mr.  Dean^ 
in  the  manner  already  stated,  turned  over  the  two  first 
maturing  notes  to  the  Bank  of  Lewisburg,  and  sh<H*tly 
thereafter  left  the  State,  making  no  effort,  so  far  as  this 
record  shows,  to  execute  the  powers  conferred  upon  him 
by  exhibit  No.  1.  Then  followed  Irvine^s  attachment 
and  sale  of  the  notes,  and  the  purchase  of  them  by 
Irvine,  which,  apparently,  rendered  impossible  the  exe- 
cution thereafter  of  the  powers  conferred  upon  Dean  in 
the  said  ejthibit  No.  1.  At  all  events,  the  matter  was 
so  treated  thereafter,  and  no  effort  was  made  by  Dean 
to  exercise  these  powers.  In  the  meantime,  however^ 
defendant  Womack  exercised  the  right  given  him  by  the 
agreement  contained  in  the  deed  before  referred  to,  and 
paid  a  considerable  number  of  the  Shei>erd  notes,  ag- 
gr^ating  |1,698.  He  tore  up  these  notes  during  the 
years  1892  and  1893 ;  the  exact  dates  are  not  shown. 
After  he  had  so  taken  up  the  Sheperd  notes  to  the 
amount  just  stated,  he  b^an  to  search  for  his  three  notes 
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for  the  purpose  of  getting  the  credits  that  he  was  enti- 
tled to  under  the  aforesaid  agreement  contained  in  the 
deed.  He  could  not  find  the  last  note  (that  now  sued 
on),  but  did  find  the  first  two  notes.  He  ascertained 
that  they  had  been  attached  by  B.  E.  Irvine,  in  the 
manner  already  stated.  Upon  learning  this,  it  does  not 
api>ear  that  he  then  made  any  attempt  to  have  his 
credits  put  upon  these  notes,  or  that  he  did  anything 
else,  other  than  to  wait  until  Irvine  had  become  the 
owner  of  these  two  notes.  After  Irvine  had  become  the 
owner  in  the  manner  already  recited,  Mr.  Womack  then, 
by  an  agreement  with  Irvine,  sold  in  July,  1894,  to  one 
M.  D.  Cooper,  two  tracts  of  land,  one  of  two  hundred 
and  twenty-one  acres  and  another  of  one  hundred  acres, 
to  pay  the  notes.  These  notes,  however,  were  not 
actually  surrendered  to  Womack,  but  were  kept  by 
Cooper,  to  protect  him  in  case  he  should  have  litigation^ 
with  the  present  complainant  Dean,  a  receipt  for  the 
notes  being  executed  by  Cooper  to  Womack.  Defend- 
ant Womack  thus,  instead  of  claiming  credit  on  the 
two  notes  for  the  amount  of  the  Sheperd  notes  he  had 
paid,  took  them  up,  after  a  fashion,  by  conveying  to 
Irvine,  or  according  to  his  direction,  two  tracts  of  land, 
two  hundred  and  twenty-one  acres  and  one  hundred 
acres,  the  first  tract  being  one  of  those  conveyed  to  him 
by  Sheperd,  and  which  had  cost  Sheperd  only  three 
hundred  dollars,  and  the  other  being  valued  by  Womack 
at  only  four  hundred  dollars.  The  first  tract  he  never 
paid  for  at  all.     Sheperd  had  agreed  to  pay  the  original 
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owner  |300  for  it ;  did  pay  |50  in  cash,  and  executed  his 
note  for  {^50,  the  balance  of  the  purchase-money.   This 
f  250  note  was  one  of  the  notes  that  Womack  agreed  to 
pay,  or  obtained  the  liberty  of  paying  under  the  agree- 
ment in  the  deed  before  referred  to.     He  did  not  pay 
this  note  at  all,  but  gave  his  own  note  in  place  of  it. 
After  this  the  original  vendor,  Weatherford,  sold  the 
land  in  enforcement  of  his  vendor's  lien,  and  it  was  pur- 
chased by  one  Preston.     So  it  turns  out  that  Womack 
really  got  in  the  two  first  maturing  notes  (|1,750  and 
^884.50),  at  an  outlay  only  of  f400,  represented  by  the 
one  hundred  acres  of  land,  valued  by  him  at  the  said 
sum.     He  held  back  his  credits,  consisting  of  the  Shep- 
erd  notes  taken  up,  for  application  upon  the  third  note, 
that  now  sued  on;  and  thus  the  controversy  is  raised. 
The  complainant  insists  that  the  credits  referred  to 
should  be  applied  on  the  first  two  maturing  notes;  the 
defendant  insists  that  he  had  the  right  to  pay  the  first 
two  notes  in  the  manner  he  did  pay  them,  and  that  the 
credits  now  in  his  hands  should  be  applied  to  the  last 
note,  thereby  settling  it  in  full,  and  leaving  a  large  sur- 
plus of  credits  unapplied.     The    chancellor  adjudged 
that  the  credits,  with    six    months'  interest  thereon, 
should  be  applied  pro  rata  upon  all  of  the  notes.     We 
are  now  to  determine  which  is  the  correct  theory  of 
settlement.     The  defendant  appealed  and  has  assigned 
errors;  the  complainant  filed  the  record  for  error,  and 
has  assi^rned  errors. 


APPEALS  EEPORTS,  VOL.  2.  81 

Dean  v.  Womack. 

There  is  some  uncertainty  in  the  testimony  as  to  the 
exact  amount  of  the  credits  claimed  by  defendant,  but 
the  chancellor  fixed  the  sum  at  f  1,698,  as  above,  and 
neither  side  objects  thereto ;  nor  is  any  objection  offered 
to  the  six  months'  interest  thereon.  We  shall  therefore 
treat  these  as  the  figures  to  be  dealt  with.  The  result 
of  these  figures,  as  dealt  with  in  the  chancellor's  decree, 
was  that  he  directed  that,  after  applying  or  setting 
apart  three-fourths  of  the  f  1,698,  and  its  six  months^ 
interest,  as  properly  applicable  to  the  first  two  notes,  he 
adjudged  that  the  note  sued  on  should  be  credited,  as 
of  its  date,  with  the  remaining  one-fourth  of  the  f  1,698 
and  interest  as  stated ;  thus  applying  on  that  note  the 
sum  of  1438.78,  and  leaving  a  balance  of  f  704.23,  prin- 
cipal and  interest,  for  which  he  rendered  judgment  in 
the  complainant's  favor  against  the  defendant. 

Before  going  into  a  consideration  of  the  legal  ques- 
tion, it  is  proi)er  to  state  some  other  facts  which  are 
outside  of  the  main  current  of  the  case,  and  not  very 
material,  as  we  think,  but  insisted  upon  by  the  com- 
plainant as  sufBciently  important  for  statement  and 
consideration.  These  facts  are  that  defendant  wrote  to 
the  complainant  certain  letters  from  June  15,  1893,  to 
February  21,  1894,  offering  to  pay  the  complainant 
provided  the  latter  would  purchase  a  tract  of  land  from 
him,  and  did  not  in  any  of  these  letters  claim  credit  by 
reason  of  having  taken  up  the  Sheperd  notes ;  also  that ' 
the  note  now  sued  on  was,  in  the  summer  of  1894,  in 
the  hands  of  W.  E.  CuUom,  an  attorney  at  Dickson, 

2  Tenn  Chan — (6). 
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this  State,  for  collection,  as  the  attorney  of  complain- 
ant Dean;  that  Mr.  Cullom  demanded  payment  of  de^ 
fendant  Womack ;  that  the  latt^^  said  this  note  was  one 
of  a  series  of  three  notes ;  that  Womack  spoke  of  being 
entitled  to  credits  on  the  first  two  notes;  that  he  made 
no  such  claim  as  to  the  note  now  sued  on ;  that  Womack 
brought  Mr.  Irvine  with  him  to  see  him,  Cullom,  about 
the  note ;  that  both  Womack  and  Irvine  tried  to  induce 
Mr.  Cullom  to  turn  over  the  note  to  Irvine,  the  latter 
insisting  that  Dean  owed  him,  and  that  he,  Irvine,  was 
entitled  to  the  note;  that  Womack  was  very  desirous 
that  he,  Cullom,  should  turn  over  this  note  to  Irvine; 
that  Womack  did  not  claim  to  have  paid  the  note,  but 
wished  it  turned  over  to  Irvine  so  that  he  might  settle  it 
with  Irvine. 

We  now  briefly  address  ourselves  to  the  legal  question 
presented.  This  question  is,  how  should  the  payment 
be  applied  by  the  court  under  the  rules  applicable  to 
that  subject? 

The  rule,  as  enunciated  in  our  reported  cases,  is,  that 
the  debtor  owing  several  debts  to  the  same  person,  may, 
at  the  time  he  makes  a  payment,  direct  its  application 
to  any  one  of  the  debts,  as  he  may  wish ;  that  in  case  he 
fail,  at  such  time,  to  make  the  application,  then  the 
creditor  may  make  the  application ;  that  in  case  he  like- 
wise fail,  the  court,  on  being  applied  to,  will  make  the 
application  as  justice  and  equity  may  dictate;  that  in 
determining  where  the  equity  lies,  the  court  will  first 
examine  the  debts  with  a  view  to  seeing  which  bears 
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hardest  upon  the  debtor,  and  having  found  this  debt, 
will  apply  the  payment  to  it — ^as,  where  one  debt  is  an 
incumbrance  upon  the  debtor's  property  and  the  others 
are  not,  or  where  one  bears  interest  and  the  others  do 
not,  or  where  one  has  personal  surety  upon  it  (the  pro- 
tection of  the  surety  involving  the  debtor's  honor),  and 
the  others  have  not;  that  where  no  special  distinction 
appears  between  the  debts  as  to  hardship  upon  the 
debtor,  the  application  must  be  made  to  the  oldest  debt, 
that  first  matured.  Blackmore  v.  Granherry,  14  Pick. 
277 ;  Bussey  v.  Oant,  10  Hum.  238 ;  Fulton  v.  Davidson, 
3  Heis.  614,  648,  649 ;  Lippman  v.  Boals,  16  Lea  283,  288, 
289;  Pointer  v.  Smith,  7  Heis.  137,  148,  149. 

Applying  these  principles  to  the  facts  of  the  present 
case,  it  seems  to  follow  as  a  necessary  consequence,  that 
the  payment  here  under  consideration  should  be  applied 
to  the  oldest  debt,  the  note  of  tl,750,  which  was  the 
first  to  fall  due.  There  are  no  special  circumstances 
presented  in  the  case  to  prevent  the  application  of  the 
rule,  and  nothing  to  distinguish  that  note  from  the 
others  except  the  amount  of  it  and  its  prior  maturity. 
This  latter,  in  the  absence  of  circumstances  of  special 
equity  appearing  in  the  case,  is  a  determining  considera- 
tion. In  addition  to  our  own  authorities  cited  upon 
this  subject,  we  cite  and  quote  the  following  from  2  Am. 
&  Gng.  Enc.  L. :  ^^It  is  a  universal  rule  that  where  ap- 
plication becomes  the  duty  of  the  court,  it  will  be  di- 
rected so  as  to  extinguish  that  obligation  which  is  ear- 
liest in  date  of  maturity,  unless  equity,  considering  the 


^ 
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circumstances  of  the  case,  requires  a  different  course/' 
lb.  461,  and  cases  cited  in  note.  We  say  there  are  no 
circumstances  of  special  equity  in  this  case  to  control 
the  application  of  the  rule,  for  we  do  not  regard  as  such 
the  fact  that  the  defendant  has  already  paid  the  two 
first  maturing  notes  in  the  manner  set  out  in  the  finding 
of  facts.  The  equitable  circumstances  referred  to  must 
be  such  as  inhere  in  the  debt,  not  to  some  new  dealing 
with  the  debt  by  the  debtor  after  it  has  passed  out  of  the 
hands  of  the  original  holder.  The  rights  of  the  parties 
must  be  determined,  in  general,  by  the  situation  at  the 
time  the  payment  was  mada  We  say  in  general,  be- 
cause, obviously,  cases  may  and  do  arise  when  the  status 
at  the  time  the  court  acts  should  determine  the  equity. 
Usually  this  special  phase  of  the  matter  is  free  from 
difficulty,  because  when  one  person  is  the  holder  of  all 
of  the  debts,  and  the  payment  is  made  to  him,  and  no 
application  is  made  by  either  party,  and  subsequently  an 
older  debt,  or  the  oldest  debt,  is  paid  by  the  debtor  and 
taken  up,  this  latter  fact  furnishes  to  the  court  conclu- 
sive evidence  of  an  intention  on  the  part  of  both  the 
debtor  and  the  creditor  not  to  apply  upon  such  older 
debt  the  prior  undistributed  payment  In  the  present 
case,  however,  the  inquiry  is  embarrassed  by  the  fact 
that,  firstly,  the  payment  was  not  made  directly  to  the 
creditor  but  indirectly  by  taking  up  notes  on  the  as- 
signor of  the  creditor  pursuant  to  a  prior  agreement  for 
credit  in  case  the  notes  of  such  assignor  should  be  so 
taken  up,  and,  secondly,  by  the  fact  that  long  after  the 
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payment  was  made  in  this  indirect  manner,  a  third 
party,  by  judicial  proceedings  brought  against  the  pres- 
ent complainant,  the  original  holder,  became  the  owner 
of  the  two  prior  maturing  notes.  Ordinarily,  we  think 
it  would  be  a  sound  application  of  legal  principles  to 
hold  that  when  a  general  payment  had  been  made,  with- 
out application  of  it  by  either  debtor  or  creditor  to 
either  one  of  several  debts  held  by  the  creditor,  and  the 
latter  should  subsequently  allow  the  prior  debt  or  note 
to  be  taken  from  him  by  judicial  proceedings  instituted 
against  himself,  the  court  should,  when  afterwards 
called  upoli  to  apply  the  previous  general  payment, 
apply  it  to  such  debt  or  debts  as  might  remain 
in  the  creditor's  hands,  and  in  the  order  of  their 
maturity.  This  would  be  true,  on  the  ground  that 
the  court  would  presume  in  such  case  that  the 
creditor  had  gotten  the  full  benefit  of  such  prior  obli- 
gation by  application  of  it  to  his  own  debts  or  obliga- 
tions in  such  judicial  proceedings.  But  in  the  present 
case  it  appears  that  the  creditor  did  not  get  anything 
like  the  full  benefit  of  these  two  prior  debts.  The  two 
debts  or  notes  (f  1,750  and  f 884.50)  aggregating 
f 2,634.50,  sold  for  only  seventy-five  dollars.  This  small 
price  must  have  arisen  from  the  fact  that  a  copy  of  ex- 
hibit No.  1  was  filed  with  these  notes  when  they  were 
deposited  in  bank,  and  this  exhibit  disclosed  the  fact 
that  these  two  notes  were  subject  to  a  credit  for  the 
Bheperd  notes  which  defendant  Womack  might  take  up. 
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Not  only  was  the  purchaser  so  apprised,  but  Mr. 
Womack  was  fully  acquainted  with  the  contents  of  that 
exhibit.  Obviously  the  purchaser,  thus  having  knowl- 
edge and  thus  preparing  for  his  own  protection  by  giv- 
ing so  small  a  price,  and  having  bought  the  proi)erty 
(the  two  prior  notes)  in  a  judicial  proceeding,  and  hence 
under  the  rule  of  caveat  emptor,  to  say  nothing  of  the 
fact  that  the  most  probable  inference  is  that  they  were 
both  then  due,  took  them  subject  to  the  clairf  of  defend- 
ant Womack  for  payments  that  he  had  already  made, 
or  should  make  under  the  contract  which  he  had  pre- 
viously made  with  Sheperd  and  Dean.  Clearly,  under 
the  circumstances,  it  did  not  lie  in  the  power  of  Mr. 
Womack,  by  withholding  his  credits,  in  a  subsequent 
settlement  made  by  him  with  the  purchaser,  Irvine,  to 
throw  the  whole  burden  of  these  credits  upon  the  last 
note  still  held  by  Dean.  This  would  be  to  permit  him 
to  make  an  application  of  the  payment  long  after  the 
making  of  the  payment  itself,  while  the  rule  is  that  the 
debtor,  if  he  claim  the  right  of  making  the  application, 
must  do  so  at  the  time  he  makes  the  payment  7  Heis. 
148, 149;  4  Lea  698;  2  Am.  &  Eng.  Enc.  L.  (2  Ed.),  444. 
He  could  not,  of  course,  unaided  by  the  courts  of  the 
country,  have  compelled  the  purchaser  to  allow  the 
credit,  but  upon  his  failure  to  do  such  obvious  justice, 
Mr.  Womack  could  have  appealed  to  a  court  of  equity 
for  the  proper  allowance.  His  failure  to  do  so  then 
does  not  shorten  the  arm  of  the  court  now.  The  matter 
still  remains  open  for  settlement  on  true  principles.  We 
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think,  as  between  the  complainant  and  the  defendant 
Womack,  the  matter  should  be  settled  (after  deducting 
the  seyenty-flve  dollars,  of  which  complainant  got  the 
benefit  in  his  litigation  with  Irvine)  just  as  if  all  the 
notes  were  still  in  the  hands  of  complainant  Dean,  so 
far  as  concerns  the  application  of  payments  with  a  view 
to  determining  the  rights  of  the  parties  in  respect  of  the 
last  note ;  and  that  the  settlement  made  between  defend- 
ant Womack  and  the  aforesaid  purchaser,  Irvine,  should 
be  disregarded,  as  a  matter  wholly  foreign  to  the  rights 
of  the  parties  under  examination  here;  although  as  to 
the  latter  matter  there  is  an  unpleasant  suggestion  in 
the  testimony  of  a  collusive  arrangement  between 
Womack  and  Irvine  to  defeat  the  rights  of  Dean,  by 
wholly  depriving  him  of  the  benefit  of  the  security  he 
had  retained  for  the  protection  of  his  note  of  ten  hun- 
dred and  thirty  dollars  which  he  held  on  Sheperd,  and 
for  the  security  of  which  he  originally  took  the  three 
notes. 

However,  although  the  deduction  of  the  seventy-five 
dollars  is  made  in  deference  to  sound  principles,  the  sum 
is  too  small  to  change  the  result  previously  indicated, 
and  leaves  undiminished  the  amount  of  the  last  note; 
that  is  to  say,  after  deducting  the  seventy-five  dollars, 
and  also  the  sixteen  hundred  and  ninety-eight  dollars 
from  the  aggregate  made  by  the  two  first  maturing  notes 
(|2,634.50),  there  is  still  left  of  that  aggregate  more 
than  eight  hundred  dollars ;  hence  the  third,  or  last  ma- 
turing note,  that  now  sued  on,  is  left  undisturbed.     It 


88  TENNESSEE  CHANCERY 

Dean  y.  Womack. 

results  that  the  complainant  is  entitled  to  judgment  for 
the  full  amount  of  the  note  sued  on,  with  interest  from 
January  1, 1893,  the  date  of  its  maturity. 

In  the  foregoing  discussion,  while  we  have  not  set 
them  out  in  terms,  we  have  disposed  of  all  of  the  assign- 
ments of  error  filed  upon  both  sides,  with  the  exception 
of  one  filed  by  the  defendant.  That  assignment  is,  that 
"the  note  sued  on  was  never  filed,  and  was  never  before 
the  court  as  part  of  complainant^s  bill,  nor  as  part  of  the 
record ;  hence  it  was  error  for  the  court  to  render  judg- 
ment at  all  against  defendant."  It  is  true  the  note  was 
not  filed  in  the  record,  but  the  bill  set  out  a  copy  of  it^ 
and  the  answer  admitted  its  execution,  pleaded  pay- 
ment, and  made  no  suggestion  that  the  note  was  not 
still  the  property  of  the  complainant,  and  complainant 
Dean  states  in  express  terms  that  he  still  holds  the  note 
of  fl,035,  for  which  the  note  sued  on  was  deposited  as 
collateral,  and  that  the  note  sued  on  has  been  contin- 
ually in  his  possession  since  its  execution.  No  objec- 
tion was  made  in  the  court  below  for  the  absence  of  the 
note  from  the  file.  It  is  long  since  overdue.  There  can 
never  be  any  doubt  as  to  its  identity  with  the  note  copied 
into  the  record.  Under  these  circumstances  we  are 
unable  to  see  that  any  injury  can  arise  to  defendant  on 
account  of  the  absence  of  this  note  from  the  record,  or 
that  there  is  any  difficulty  in  ascertaining  the  true 
amount  and  rendering  judgment  therefor.  Under  a 
somewhat  similar  case  some  years  ago,  which,  however, 
contained  some  additional  facts  showing  a  probable  in- 
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jury  to  the  defendant  therein,  by  reason  of  the  absence 
of  the  note,  we  decreed  the  complainant's  right  to  judg- 
menty  bnt  remanded  the  cause  to  the  court  below  with 
directions  to  enter  the  judgment  upon  production  of 
the  note  and  the  filing  of  it  in  the  cause,  or,  if  lost,  upon 
its  being  satisfactorily  accounted  for  and  bond  given^ 
and,  upon  default  of  a  compliance  with  these  conditions^ 
to  dismiss  the  bill.  At  most  we  could  make  only  some 
such  order  in  this  case,  if  there  were  any  apparent  dan- 
ger to  be  apprehended  by  reason  of  the  note  not  having 
been  filed,  but  the  facts  fail  to  show  any  such  danger^, 
and  so  we  direct  a  judgment  in  favor  of  the  complainant 
for  the  full  amount  of  the  note  sued  on,  with  interest; 
also  for  the  costs  of  this  court  and  the  court  below. 
All  of  the  judges  concur. 
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FiEST  National  Bank  of  Rookwood  et  ai.  v.  Insuranch 

Company. 

(knoxville.  october  21,  1901.) 

lAffirmed  by  the  Supreme  Court  without  modification,  November  14, 1901. 

1.  INSURANCE.     Company    Bound    Though    Agent    Exceeds  Au- 
thority. 

One  H.  applied  for  insurance  on  personal  property  owned  by  him, 
on  which  complainant  bank  held  a  mortgage,  stating  to  the  in- 
surance  agents  that  he  wished  by  said  insurance  to  secure  the 
bank's  interest.  A  policy  was  issued  in  the  name  of  H.  and  the 
bank  jointly.  Said  policy  provided  that  it  should  be  void  "if  the 
interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership,  .  .  .  or  if  the  subject  of  the  insurance  be  per- 
sonal property,  and  be  or  become  incumbered  by  a  chattel  mort- 
gage/' with  a  further  stipulation  that  the  policy  "is  made  and 
accepted  subject  to  the  foregoing  stipulations  and  conditions, 
•  .  .  and  no  officer,  agent,  or  other  representative  of  this 
company  shall  have  power  to  waive  any  provision  or  condition 
of  this  policy/'  etc.  H.  and  the  bank  had  no  knowledge,  except 
what  may  be  inferred  from  the  policy,  of  any  restrictions  on 
the  powers  of  the  agents.  Additional  insurance,  exceeding  that 
allowed  by  the  policy,  was  taken  out  by  H.,  but  without  the 
knowledge  of  the  bank,  and  not  further  insuring  the  bank's 
interest. 

Held:  The  insurance  company  is  liable  to  the  bank  on  said 
policy.     {Post,  p.  107.) 

2.  SUBROGATION.       Insurer   Not  Entitled  to  as  Against  Mort- 
gagor, When. 

Where  insurance  is  obtained  by  a  mortgagor  on  the  requirement 
and  request  of  the  mortgagee  and  for  his  benefit,  the  mortgagor 
paying  the  premium,  in  case  of  loss  the  insurance  operates 
pro  tanto  to  discharge  the  mortgage  debt,  and  the  insurer  is  not 
entitled  to  subrogation  to  the  rights  of  the  mortgagee  as  against 
the  mortgagor.     {Post,  pp.  107,  108.) 
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Cited:  Jones  on  Mortgages,  sees.  411  and  420;  Ostrander  on  Fire 
Insnrance,  sec.  109;  May  on  Insurance,  sec.  457;  Joyce  on  In- 
surance, sees.  8559,  3560. 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
— T.  M.  McCoNNELL,  Chancellor. 

Thomas  &  Thomas^  Pbitchabd  &  Sizeb^  for  complain- 
ants. 

White  &  Martin,  for  defendants. 


Babton,  J. — This  is  a  suit  brought  upon  a  fire  insur- 
ance policy  issued  September  12, 1898,  and  which  by  its 
terms  expired  September  12,  1899.  The  policy  is  set 
out  in  full  in  the  transcript,  and  is  here  adopted  as 
there  written  as  a  part  of  our  findings  of  fact. 

The  policy  undertakes  to  insure  C.  E.  Hamlin  and  the 
First  National  Bank  of  Rockwood  for  the  term  of  one 
year  from  September  12,  1898,  to  September  12,  1899, 
against  loss  by  fire  to  an  amount  not  exceeding  |500 
on  certain  personal  property  therein  described,  consist- 
ing of  household  goods  and  household  and  kitchen  furni- 
ture situated  in  a  house  described  as  located  on  Owen 
avenue,  Missionary  Ridge,  a  suburb  of  Chattanooga* 
The  property  was  totally  destroyed  by  fire  on  September 
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2, 1899,  and  the  insurance  company  declined  to  pay,  and 
this  suit  was  brought  on  September  29,  1899. 

Defendant  company  first  filed  a  demurrer  and  then  an 
answer.  Briefly  stated,  the  defenses  relied  on  in  the 
answer  are  as  follows :  That  the  complainant  bank  for 
whose  benefit  suit  was  brought,  if  interested  in  the  prop- 
erty  at  all,  was  the  holder  of  a  chattel  mortgage,  and 
that  his  interest  was  not  truly  and  correctly  stated  in 
the  policy,  and  that  the  policy  provided  that  it  should 
be  void  if  the  interest  of  the  insured  was  not  correctly 
stated,  and  it  avers  that  it  was  not.  That  the  policy 
was  to  become  void  if  any  additional  insurance  should 
be  procured  in  excess  of  f  1,500  without  the  consent  of 
the  company  and  it  avers  that  additional  insurance  waa 
procured  to  the  amount  of  f  2,500.  Because  the  policy 
provided  that  none  of  the  terms  and  conditions  of  the 
policy  should  be  deemed  waived  without  the  written  con- 
sent of  the  company  indorsed  on  the  policy,  and  that 
this  had  not  been  done.  That  the  powers  of  the  agent 
to  limit  or  change  the  policy  was  expressly  prohibited 
in  the  written  terms  of  the  policy,  and  that  the  local 
agents  who  issued  the  policy  were  limited  expressly  by 
their  powers  and  authority,  and  this  limitation  is  shown 
by  the  terms.  It  further  states  that  the  interest  of  the 
insured  was  changed  during  the  life  of  the  policy,  of 
which  the  company  had  no  notice.  It  is  further  said 
that  if  the  First  National  Bank  of  Bockwood  had  an 
insurable  interest  at  the  time  the  policy  was  taken  out, 
that  interest  was  that  of  the  mortgage,  and  that  its  debt 
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was  sabeequently  extinguished  by  payment^  and  that  its 
interest  ceased;  and  it  is  further  said  that  if  liable  at 
all,  the  insurance  company  was  entitled  to  be  subrogated 
to  the  rights  of  the  bank  against  the  mortgagor,  G.  E. 
Hamlin.  This  is  an  outline  of  the  defenses  set  up  in  the 
answer. 

The  following  statement  of  facts  is  insisted  ui>on  by 
counsel  for  the  defendant:  '^The  Teutonia  Insurance 
Co.  is  a  foreign  corporation  with  its  situs  at  New  Or- 
leans, Louisiana.  The  president  of  the  company  is  Mr. 
Albert  P.  Noll,  whose  deposition  appears  in  the  record. 
In  1898  this  company  was  doing  business  in  Tennessee, 
and  had  as  its  general  agent,  in  charge  of  its  entire  bus- 
iness in  this  state,  Mr.  L.  Z.  Shallcross,  whose  office  was 
at  Louisville,  Kentucky.  The  duties  of  Mr.  Shallcross 
as  general  agent  included  the  appointments  of  agents, 
instructing  them  as  to  the  class  of  business  the  company 
would  write,  the  examining  of  the  daily  reports  of  the 
local  agents  showing'  what  policies  they  had  written 
each  day,  and  exercising  a  general  supervision  of  the 
business  in  his  territory. 

''At  Chattanooga,  Tennessee,  which  was  within  the 
territory  of  Mr.  Shallcross,  the  Teutonia  Insurance  Co. 
was  represented  by  and  had  as  its  local  agents  F.  W. 
Rood  and  C.  W.  Olson,  partners  under  the  firm  name 
of  Bood  &  Olson.  Bood  &  Olson  did  a  general  insur- 
ance business,  and  in  addition  to  representing  the  Teu- 
tonia Insurance  Co.,  were  also  the  agents,,  in  September 
1888,  Of  some  five  other  fire  insurance  companies.    As 
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agents  of  the  Teutonia  Insurance  Company,  their  powers 
were  not  general  like  those  of  Mr.  Shalleross,  but  were 
local,  and  were  restricted  in  a  manner  hereinafter  stated. 
Moreover,  certain  classes  of  risks  they  were  absolutely 
prohibited  from  writing,  ex.cept  in  a  certain  specified 
manner,  and  among  these  prohibited  risks  was  mort- 
gaged personal  property. 

"Information  as  to  the  various  restrictions  imposed 
by  the  Teutonia  Insurance  Go.  on  its  agents  Rood  & 
Olson  was  brought  to  the  attention  of  all  persons  pro- 
curing policies  from  said  agents  in  the  following  nian- 
ner:  The  insurance  company  would  send  to  Rood  & 
Olson  policies  already  signed  by  the  company's  officials. 
Rood  &  Olson  had  the  right  to  fill  out  the  blanks  so  as 
to  describe  and  cover  the  property  or  interest  to  be  cov- 
ered, and  then  issue,  countersign  and  deliver  the  policy 
and  collect  the  premium.  In  each  of  these  printed  blank 
policies  were  enumerated  various  matters  which  would 
render  the  policy  void,  and,  in  addition,  each  policy 
described  certain  risks  which  the  company  would  not 
issue,  unless  otherwise  provided  by  written  agreement 
indorsed  upon  or  added  to  the  policy,  and  each  policy 
contained  the  following  final  clause:  *This  policy  is 
made  and  accepted  subject  to  the  foregoing  stipulations 
and  conditions,  together  with  such  other  provisions, 
agreements  or  conditions  as  may  be  indorsed  hereon  or 
added  hereto,  and  no  officer,  agent,  or  other  representa- 
tive of  this  company  shall  have  power  to  waive  any  pro- 
visions or  condition  of  this  policy  except  such  as  by  the 
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terms  of  this  yolicy  may  be  the  subject  of  agreement 
indorsed  hereon  or  added  hereto,  and  as  to  such  pro- 
visions and  conditions  no  oflftcer,  agent  or  representative 
shall  have  power  or  be  held  to  have  waived  such  provis- 
ions or  conditions  unless  such  waiver  if  any,  shall  be 
written  upon  or  attached  hereto,  nor  shall  any  privilege 
or  permission  affecting  the  insurance  under  this  policy 
exist  or  be  claimed  by  the  insured  unless  so  written  or 
attached.' 

"Rood  &  Olson  had  no  power  to  waive  any  provisions 
or  conditions  of  the  policies  except  such  as  by  the  ex- 
press terms  of  the  policy  should  be  the  subject  of  agree- 
ment indorsed  upon  or  added  to  the  policy,  and  as  to 
such  provisions  they  had  no  power  to  make  such  waivers 
unless  such  waivers  were  written  upon  or  attached  to 
the  policies,  and  these  facts  were  recited  in  the  policies. 

"In  addition  to  the  duties  hereinbefore  recited,  the 
Teutonia  Insurance  Co.  required  of  Rood  &  Olson  that 
they  make  daily  reports  of  the  Teutonia  policies  issued 
by  them ;  and  in  these  daily  reports  they  were  required 
to  set  forth  verbatim  all  the  written  portions  of  the  pol- 
icies issued  by  them,  and  also  to  answer  some  fourteen 
questions,  among  which  was  this  question:  ^Is  the 
property  mortgaged  or  otherwise  incumbered?' 

"The  complainants  in  this  suit,  as  stated  in  the  be- 
ginning, are  the  First  National  Bank  of  Rockwood  and 
0.  E.  Hamlin.  The  latter  was  a  citizen  of  Chattanooga, 
and  had  his  residence  near  Ridgedale,  at  the  foot  of  Mis- 
sionary Ridge,  in  the  suburbs  of  Chattanooga.  The  First 
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National  Bank  of  Bockwood  had  its  situs  at  Bockwood, 
Tennessee,  but  its  president,  Q.  N.  Henson,  resided  at 
Chattanooga  a^id  represented  the  bank  in  its  loans  at 
Chattanooga. 

<^0n  September  12,  1898,  the  First  National  Bank  of 
Bockwood,  through  its  president,  G.  N.  Henson,  loaned 
to  C.  E.  Hamlin  |400.  This  loan  was  evidenced  by  eight 
notes  executed  by  Hamlin,  each  calling  for  |50  and  pay- 
able to  the  bank,  one  on  November  10,  1898,  and  one 
note  each  month  thereafter  until  all  matured.  To  secure 
the  payment  of  these  notes,  Hamlin  executed  to  the  First 
National  Bank  of  Bockwood  a  chattel  mortgage  on  the 
furniture  and  household  goods  contained  in  his  residence 
near  Bidgedale;  and  this  mortgage  was  on  September 
14,  1898  (two  days  after  the  issuance  of  the  insurance 
policy  hereinafter  described),  registered  in  the  regis- 

■ 

ter's  office  at  Chattanooga,  Tennessee.  This  chattel 
mortgage  contained  a  provision  whereby  Hamlin  agreed 
to  keep  deposited  with  the  bank  the  fire  insurance  policy 
equal  to  the  aggregate  sum  of  the  notes  (f400)  with  lost 
clause  in  its  favor. 

^^On  the  day  that  the  mortgage  was  executed  Henson, 
president  of  the  complainant  bank,  requested  complain- 
ant Hamlin  to  obtain  a  fire  insurance  policy  from  Bood 
&  Olson.  Hamlin  at  once  went  to  the  office  of  Bood  & 
Olson  and  saw  F.  W.  Bood,  and  requested  him  to  issue 
a  policy  of  fire  insurance  on  his  chattel  property,  and 
told  him  that  he  had  given  a  chattel  mortgage  on  the 
property  which  he  wished  to  insure.    Hamlin  also  told 
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Rood  to  write  the  policy  in  the  name  of  0.  E.  Hamlin 
and  First  National  Bank  of  Bockwood.  Hamlin  does 
not  seem  to  have  asked  for  a  policy  in  any  particular 
company,  but  the  agent,  Eood,  used  one  of  the  Teutonia 
blanks,  and  wrote  the  insurance  in  defendant  company. 
The  agent,  Bood,  followed  the  instructions  given  him 
by  Mr.  Hamlin,  and  wrote  a  policy  in  favor  of  C.  E. 
Hamlin  and  First  National  Bank  of  Bockwood,  jointly. 
The  policy  was  written  for  a  term  of  one  year,  viz.,  from 
September  12,  1898,  to  September  12,  1899.  No  men- 
tion is  made  in  the  policy  that  the  interest  of  said  First 
National  Bank  of  Bockwood  was  merely  that  of  mort- 
gagee. Nor  is  there  indorsed  upon  the  policy  or  added 
thereto  any  mention  of,  or  written  agreement  relative  to 
either  chattel  mortgage  or  the  interest  of  the  bank  as 
mortgagee,  and  these  omissions  or  failures  to  set  forth 
the  facts  in  the  policy  are  made  notwithstanding  the 
fact  that  the  Teutonia  policy  which  the  agent  Bood  is- 
sued to  said  C.  E.  Hamlin  and  the  First  National  Bank 
of  Bockwood,  and  which  covered  nothing  but  mortgaged 
personal  property,  contained  the  following  provisions, 
viz, :  *This  entire  policy,  unless  otherwise  provided 
for  by  agreement  indorsed  hereon  or  added  hereto,  shall 
be  void  ...  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership  ...  or  if 
the  subject  of  insuran<;e  be  personal  property,  and  be  or 
become  encumbered  by  a  chattel  mortgage,'  and  also 
contained  the  additional  provision  that   ^this  policy  is 
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made  and  accepted  subject  to  the  foregoing  stipulations 
and  conditions^  .  .  .  and  no  officer,  agent  or  other 
representative  of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy  except 
such  as  by  the  terms  of  this  policy  may  be  the  subject 
of  agreement  indorsed  hereon  or  added  hereto,  and  as 
to  such  provisions  and  conditions  no  officer,  agent  or 
representative  shall  have  such  power  or  be  deemed  or 
held  to  have  waived  such  provisions  or  conditions  un- 
less such  waiver,  if  any,  shall  be  written  upon  or  at- 
tached hereto,'  etc. 

"Notwithstanding  the  fact  that  all  these  restrictions 
on  the  powers  of  the  agent  are  set  forth  in  the  policy, 
the  policy  as  filled  out  by  the  agent  Rood  is  simply  made 
to  C.  E.  Hamlin  and  the  First  National  Bank  of  Rock- 
wood  as  joint  owners,  without  anything  being  said  or 
intimated  in  the  policy  as  to  the  existence  of  a  chattel 
mortgage.  The  policy  as  thus  written  was  delivered  by 
the  agent  Rood  (at  Mr.  Hamlin's  request)  to  G.  N.  Hen- 
son,  president  of  complainant  bank,  delivery  being  made 
September  12,  1898,  and  the  policy  remained  in  his  pos- 
session until  after  the  fire  hereinafter  described. 

"Hamlin  testifies  that  he  never  had  any  personal 
knowledge  of  the  limitations  of  the  powers  of  Rood  as 
an  agent  for  defendant  company,  and  that  his  attention 
was  never  called  to  the  restrictions  in  the  policy. 

"As  already  stated,  it  was  one  of  the  duties  of  Rood  & 
Olson,  as  local  agents  of  the  Teutonia  Insurance  Co.,  to 
make  to  the  company  and  its  general  agent,  Mr.  Shall- 
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cross,  a  daily  report  of  Teutonia  policies  written  by 
them,  and  the  record  shows  that  on  September  12, 1898, 
(the  very  day  the  policy  was  issued)  they  made  a  daily 
rei)ort  concerning  this  policy.  In  fact,  the  daily  report 
is  copied  into  the  record  as  exhibit  *A'  to  Albert  P. 
Noll's  deposition.  In  this  report  Rood  &  Olson  do  not 
merely  refrain  from  stating  that  the  property  insured  is 
mortgaged.  On  the  contrary,  in  direct  answer  to  the 
question  *5.  Is  the  property  mortgaged  or  otherwise 
incumbered?^  they  answer  ^No,*  and  their  report  also 
shows  that  the  insurance  policy  had  been  issued  to  0.  E. 
Hamlin  and  the  First  National  Bank  of  Bockwood  as 
joint  owners. 

"The  agent  Rood  admits  that  he  never  did  commun- 
icate to  the  Teutonia  Insurance  Co.  the  fact  that  there 
was  a  chattel  mortgage  on  the  property,  or  that  the  in- 
terest of  the  First  National  Bank  of  Rockwood  was 
merely  that  of  a  mortgagee;  and  Rood  is  no  longer  in 
the  employ  of  the  defendant  company,  and  has  not  been 
since  about  January,  1899. 

"The  officers  of  the  company  never  knew  of  the  exist- 
ence of  the  mortgage,  or  that  the  interest  of  the  bank 
was  that  of  mortgagee  until  after  the  occurrence  of  the 
fire  hereinafter  described,  and  complainants  had  made 
proof  of  loss ;  and  they  swear  positively  that  they  would 
not  have  insured  the  property  had  they  known  that  there 
was  a  chattel  mortgage  on  it. 

"After  the  issuance  of  the  policy  the  following  addi- 
tional events  occurred,  all  having  an  important  bearing 
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on  the  case :  It  will  be  remembered  that  the  loan  which 
complainant  Hamlin  procured  from  the  bank  on  Sep- 
tember 12,  1898,  was  for  |400,  evidenced  by  eight  notes 
of  |50  each,  and  due  one  on  November  10, 1898,  and  the 
others  at  intervals  of  one  month  thereafter,  and  that 
the  amount  of  insurance  which  he  had  procured  was 
|500,  or  flOO  in  excess  of  the  amount  of  his  loan,  and 
f  100  in  excess  of  the  amount  which  he  was  required  by 
the  terms  of  the  mortgage  to  procure,  and  that  this  pol- 
icy was  jointly  in  his  name  and  in  the  name  of  the  bank. 
As  to  the  notes  the  proof  shows  that  within  six  months 
after  November  10, 1898,  Hamlin  had  paid  oflf  six  of  the 
notes,  or  f300  in  all,  and  that  there  were  only  two  of  the 
notes,  amounting  to  |100,  which  were  unpaid. 

"After  the  debt  was  thus  reduced  down  to  |100,  the 
First  National  Bank  of  Rockwood,  through  G.  N.  Hen- 
son,  its  president  and  agent  at  Chattanooga,  made  a 
new  loan  to  C.  E.  Hamlin  of  f  500,  on  April  26,  1899, 
and  said  last  two  notes  of  the  first  loan  were  surrendered 
by  the  bank  to  Hamlin.  This  second  loan  of  |500  was 
evidenced  by  ten  notes  of  |50  each,  and  two  of  these  new 
notes  (in  all  |100)  have  since  been  paid  by  Hamlin. 

"When  this  second  loan,  or  loan  of  |500  was  made  on 
April  26,  1899,  the  bank  required  Hamlin  to  execute  a 
second  chattel  mortgage  to  the  bank. 

"To  procure  a  description  of  property  for  the  second 
chattel  mortgage,  the  description  of  property  in  the  first 
chattel  mortgage,  which  had  been  written  on  a  separate 
sheet  of  paper  and  pasted  to  said  first  mortgage,  was 
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taken  off  and  pasted  onto  the  second  mortgage.  This 
accounts  for  the  fact  that  the  copy  of  the  first  chattel 
mortgage  contains  no  description  of  the  property.  This 
second  chattel  mortgage  was  duly  recorded  in  the  regis- 
ter's office  at  Chattanooga,  Tennessee,  on  April  26, 1899. 

"No  notice  of  the  execution  of  this  second  chattel 
mortgage  was  ever  indorsed  upon  the  policy,  nor  was 
any  notice  given  to  the  Teutonia  Insurance  Co.,  or  to 
any  of  its  officers  or  agents. 

"Just  two  months  after  the  execution  of  this  second 
chattel  mortgage,  June  26,  1899,  Hamlin  conveyed  all 
his  interest  in  the  insured  property  to  his  wife.  This 
conveyance  was  made  by  regular  bill  of  sale,  which  is 
copied  in  the  record  at  pages  69  to  72,  and  was  recorded 
in  the  register's  office  at  Chattanooga  on  June  23, 1899. 
No  notice  of  this  transfer  was  ever  given  to  defendant 
company  or  its  agents. 

"On  September  2,  1899,  the  insured  property  was 
totally  destroyed  by  fire. 

"The  Teutonia  policy  had  permitted  f  1,500  of  other 
insurance,  and  contained  a  clause  avoiding  the  policy 
if  additional  insurance  was  obtained  without  the  con- 
sent of  the  company.  After  the  fire  it  was  ascertained 
that  f2,500  of  other  insurance  had  been  taken  out  on 
this  property,  viz.,  f  1,000  in  the  Aetna  Insurance  Co. 
and  f  1,500  in  the  London  Assurance  Co.,  though  the 
bank  had  nothing  to  do  with  this  and  is  not  shown  to 
have  known  it.  Both  these  policies  had  been  taken  out 
by  C.  E.  Hamlin,  as  follows,  viz.,  Aetna  policy  for  |1,000 
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taken  out  October  23,  1898;  London  Assurance  policy 
for  11,500  taken  out  May  27, 1899.  Both  these  he  trans- 
ferred to  his  wife  when  he  conveyed  the  property  to  her 
in  June,  1899. 

"On  November  27,  1899,  complainants  through  their 
attorneys,  Thomas  &  Thomas,  delivered  r^ular  proof  of 
loss  to  the  then  local  agent  of  the  Teutonia  Insurance 
Co.,  the  agents  having  suggested  that  they  do  this." 

We  adopt  this  statement  as  correct  except  as  herein- 
after modified. 

The  policy  also  contains  a  provision  that  the  entire 
policy,  unless  otherwise  provided  by  agreement  indorsed 
thereon  or  added  thereto  shall  be  void  if  the  subject  of 
insurance  be  personal  property  and  be  or  become  incum- 
bered by  chattel  mortgage.  The  policy  also  contains  the 
following  clause  insisted  on  by  the  defendant: 

"This  policy  is  made  and  accepted  subject  to  the  fore- 
going stipulations  and  conditions,  together  with  such 
other  provisions,  agreements  or  conditions  as  may  be 
indorsed  hereon  or  added  hereto,  and  no  ofl^cer,  agent 
or  other  representative  of  this  company  shall  have  power 
to  waive  any  provision  or  condition  of  this  policy,  except 
such  as  by  the  terms  of  this  policy  may  be  the  subject 
of  agreement  indorsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions,  no  ofiScers,  agents  or 
representative  shall  have  such  power,  or  be  deemed  or  be 
held  to  have  waived  such  provisions  or  conditions,  un- 
less such  waiver,  if  any,  shall  be  written  upon  or  at- 
tached hereto,  nor  shall  any  privilege  or  permission  af- 
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fecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached." 

It  is  not  shown  that  there  was  any  written  consent 
or  other  condition  to  the  policy  attached  to  or  indorsed 
on  the  policy. 

These  we  believe  are  the  material  facts  insisted  on 
by  the  defendant^  and  we  adopt  the  statement  as  made 
by  counsel  and  as  copied  above  as  correct,  subject,  how- 
ever, to  the  following  modifications : 

When  Mr.  Hamlin  went  to  Mr.  Henson,  president  of 
the  bank,  to  borrow  the  money,  Mr.  Henson  required  the 
mortgage  and  also  required,  as  the  mortgage  provides, 
that  the  property  should  be  insured  in  the  interest  of 
the  bank  and  so  as  to  protect  him.  The  policy  was 
taken  out  to  protect  the  bank's  interest  in  the  property. 
After  the  policy  was  taken  out  it  was  left  with  Mr.  Hen- 
son, who  kept  it  until  after  the  fire,  and  who  handed  it 
to  Mr.  Hamlin  or  the  attorneys,  to  be  used  in  the  ad- 
justment of  the  loss.  Mr.  Henson  and  the  bank  did  not 
know  of  any  additional  insurance  taken  out  No  other 
insurance  was  taken  out  on  the  bank's  interest.  Bood 
&  Olson  were  the  local  representatives  of  the  defendant 
insurance  company.  Neither  the  bank  nor  Hamlin  is 
shown  to  have  had  any  notice  of  any  restrictions  or  lim- 
itations upon  their  agency,  except  such  notice  as  may 
be  said  to  be  contained  in  the  policy  made  a  part  of  this 
opinion.  Mr.  Henson,  president  of  the  bank,  who  man- 
aged the  matter,  states  that  he  supposed  Bood  &  Olson 
had  full  authority  to  issue  the  policy  in  the  form  it  was 
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issued.  It  is  sbown  that  Bood  &  Olson  fully  understood 
the  matter  and  never  objected  to  the  policy  prior  to  the 
fira  Mr.  Henson  also  testifies  that  in  several  instances 
they  had  done  such  business  and  written  similar  policies 
for  the  bank  on  other  property  for  other  parties.  This 
was  the  only  policy  this  bank  had  on  its  mortgage  in- 
terest in  this  property.  Neither  the  bank  nor  Hamlin 
knew  anything  in  regard  to  the  daily  reports  and  other 
matters  of  correspondence  between  Bood  &  Olson  and 
the  defendant  company,  nor  of  their  instructions  or  lim- 
itations,  except,  as  we  have  said,  such  notice  as  they  had 
from  the  policy  above  referred  to.  Rood  &  Olson  were 
insurance  agents  doing  a  general  business  and  repre- 
senting among  others  the  defendant  company.  Mr. 
Henson  further  states  that  when  the  loan  was  reorgan- 
ized, as  he  puts  it,  the  matter  was  discussed,  and  it  was 
understood  the  insurance  would  be  continued  as  it  had 
been,  and  that  there  was  no  necessity  for  rewriting  or 
changing  the  insurance.  Mr.  Henson,  however,  states 
that  he  does  not  know  that  he  told  the  insurance  agent 
this.  At  the  time  the  insurance  was  procured  the  mat- 
ter was  fully  explained  by  Mr.  Hamlin  to  Mr.  Rood  of 
the  firm  of  Rood  &  Olson,  and  he  told  him  that  the  policy 
was  to  protect  the  interest  of  the  First  National  Bank 
of  Rockwood,  which  bank  had  made  him,  Hamlin,  a  loan 
on  the  household  furniture,  etc.  Rood  understood  the 
matter  fully,  and  asked  particularly  about  the  trans- 
action, in  order  to  get  the  proper  data  so  as  to  write  the 
policy  correctly.    The  matter  having  been  fully  ex- 
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plained  and  Rood  &  Olson  knowing  the  situation  exactly 
and  what  was  wanted,  issued  and  delivered  the  policy  to 
Mr.  Hamlin  to  be  turned  over  to  Mr.  Henson  for  the 
bank,  and  this  was  done.  Nothing  was  said  to  Mr. 
Han[ilin  or  to  the  bank  or  any  one  of  its  officers  to  indi- 
cate that  the  matter  was  not  entirely  regular,  or  that 
there  were  any  restrictions  or  limitations  upon  the  au- 
thority of  the  agent.  The  matter  simply  was  that  Mr. 
Hamlin,  at  the  request  of  Mr.  Henson,  president  of  the 
bank,  stated  all  the  facts  fully  to  Bood  of  Rood  &  Olson, 
who  represented  the  insurance  company,  told  him  what 
was  wanted,  that  the  bank  w^anted  to  protect  its  inter- 
est in  the  property,  and  this  policy  was  then  issued  and 
delivered,  and  Mr.  Hamlin  and  the  bank  supposed  that 
the  bank's  interest  was  fully  protected.  Mr.  Rood  told 
Mr.  Hamlin  that  he  would  write  the  policy  so  as  to  cover 
the  mortgage  interest,  and  delivered  this  policy  as  so 
written.  There  is  no  question  whatever  that  the  agents 
of  the  fire  insurance  company  fully  understood  the  trans- 
action and  what  was  wanted,  and  in  effect  represented 
to  Mr.  Hamlin  and  the  bank  that  the  policy  as  issued 
would  protect  them,  and  as  we  say  neither  Mr.  Hamlin 
nor  the  bank  had  any  knowledge,  except  that  which  may 
be  inferred  from  the  policy,  of  any  restrictions  in  the 
agency  of  Rood  &  Olson,  nor  of  what  was  occurring  be- 
tween these  agents  and  the  defendant  company.  When 
the  loan  was  reorganized  one  hundred  dollars  was  ap- 
plied to  the  payment  of  the  balance  remaining  due  on 
the  old  loan.    No  other  policy  of  insurance  was  taken 
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out  upon  the  new  loan  when  the  mortgage  was  made. 
Mr.  Henson  says  the  amount  of  insurance  was  dis- 
cussed;  and  as  it  was  |500  it  was  regarded  all  that  was 
necessary  to  protect  the  reorganized  loan^  and  as  he 
understood  the  insurance  was  in  proper  form,  there  was 
no  necessity  for  rewriting  and  changing  it.  As  we  say 
it  is  not  shown  that  the  company  was  given  notice  of 
this  transaction.  Mr.  Henson  further  testifies,  and  this 
is  not  contradicted,  that  he  had  personally  more  than 
one  talk  with  Bood  &  Olson  with  reference  to  this  in- 
surance, and  that  in  every  talk  he  had  with  them  they 
assured  him  that  the  policy  protected  the  bank's  inter- 
est. He  says  that  it  is  not  improbable  that  he  had  a  talk 
with  them  at  the  time  of  the  extension  but  he  is  not 
positively  sure  of  this.  Mr.  Henson  further  testifies 
that  at  the  time  the  loan  was  reorganized  the  bank  did 
not  take  up  the  old  notes  not  paid  off,  but  let  them  stand, 
to  be  taken  up  with  the  funds  resulting  from  the  re- 
newal, and  that  the  old  mortgage  was  not  released,  but 
it  was  treated  as  one  matter,  and  that  the  old  chattel 
mortgage  still  stands  unreleased  in  the  register's  oflSce. 
He  further  says  that  Kood  &  Olson,  as  agents  of  the  com- 
pany, knew  all  the  while  that  the  First  National  Bank 
of  Bockwood  was  interested  in  this  property  and  that 
it  held  the  policy  of  the  Teutonia  Insurance  Co.  to  pro- 
tect this  interest,  and  no  objection  was  raised.  This 
testimony  is  not  contradicted,  and  we  take  it  to  be  true. 
There  is  no  dispute  as  to  the  destruction  of  the  property, 
no  intimation  that  there  was  any  fraud  or  wrong  in  con- 


APPEALS  REPORTS,  VOL.  2.  107 

Bank  v.  Insurance  Co. 

nection  with  the  fire  and  no  dispute  that  at  the  time  of 
the  destruction  of  the  property  there  was  |400  with  in- 
terest thereon  due  to  the  complainant  bank.  This  is 
practically  the  case  presented  in  the  record. 

The  chancellor  held  the  complainant  entitled  to  re- 
<;oyer  the  amount  of  |400  and  interest,  making  alto- 
gether 1449.97,  and  he  also  decreed  that  the  insurance 
<:ompany  was  not  entitled  to  be  subrogated  to  the  rights 
of  the  bank  as  against  Hamlin.  From  this  decree  the 
-defendant  appealed  and  has  assigned  errors. 

We  have  fully  set  out,  as  we  think,  all  the  material 
facts  in  the  case.  There  has  been  a  most  able  and 
thorough  discussion  of  the  legal  questions  raised  in  the 
briefs  and  arguments  of  both  counsel.  This  court  is 
about  to  close  its  term  at  this  place,  and  is  so  pressed 
for  time  as  to  be  unable  to  do  more  than  to  make  as  ac- 
<nirate  a  finding  of  facts  as  possible  and  announce  re- 
sults. We  are  unable  for  want  of  time  to  go  into  a  dis- 
<!ussion  of  the  very  interesting  questions  presented.  We 
must  content  ourselves  with  saying  that  we  think  there 
was  no  error  in  the  decree  of  the  chancellor.  We  think 
the  defendant  company  was  liable  to  the  complainant 
bank,  and  was  not  entitled  to  be  subrogated  to  any 
rights  of  the  bank  as  against  Hamlin.  We  have  care- 
fully considered  all  the  arguments  and  authorities  sub- 
mitted by  counsel  on  the  respective  sides,  and  are  of  the 
opinion  that  under  the  facts  of  this  case  the  complainant 
bank  is  entitled  to  recover.  We  think  the  insurance 
•company  is  not  entitled  to  be  subrogated^  and  upon  this 
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point  state  the  facts  to  be  that  the  mortgagor  obtained 
the  insurance  at  the  request  and  on  the  requirement  and 
for  the  benefit  of  the  mortgagee,  the  mortgagor  paying 
the  premiums.  We  understand  the  rule  to  be  that  in  a 
case  of  this  kind  the  insurance  operates  pro  tanto  to 
discharge  the  mortgage  debt  and  the  insurer  is  not  en- 
titled to  subrogation.  See  Jones  on  Mortgages,  sees. 
411  and  420;  Ostrander  on  Fire  Ins.,  sec.  109;  May  on 
Insurance,  sec.  457;  Joyce  on  Ins.,  sees.  3559,  3560. 

The  decree  of  the  chancellor  is  in  all  things  affirmed 
with  cost.    All  concur. 
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Affirmed  by  the  Supreme  Court  without  modiiicatioii,  February  8, 1003. 

1.  WILL.     Construed.     Words  "To  Do  As  She  Pleases/'  Passes 
Absolute  Estate. 

The  words  In  a  will  empowering  a  widow  "to  do  as  she  pleases" 
with  the  property  bequeathed  to  her,  are  inconsistent  with  the 
existence  of  an  estate  over,  and  she  takes  an  absolute  estate 
in  fee.    (Post,  pp.  111-114.) 

Cited:  Bradley  v.  Carnes,  10  Pick.  27,  and  authorities;  Clark  v. 
Hill,  14  Pick.  300;  Brien  v.  Robinson,  18  Pick.  157;  Guarantee, 
etc.,  Co.  y.  Jones,  19  Pick.  245;  Brien  y.  Robinson,  18  Pick.  157. 

Cited  and  distinguished:  Toung  y.  Insurance  Co.,  17  Pick.  311; 
Deaderick  y.  Armour,  10  Hum.  588-594;  Pillow  y.  Rye,  1  Swan 
185;  Downing  y.  Johnson,  5  Cold.  229;  McGayock  y.  Pugsley,  1 
Tenn.  Chy.  411. 

2.  APPEAL.    Not  Premature,  When.    Demurrer. 

The  chancellor  has  the  discretion  to  grant  an  appeal  on  oyerrul- 
Ing  a  demurrer,  and  one  so  granted  is  not  premature.  (Post,  pp. 
116,  117.) 

Cited:     Shan.,  sec.  4889. 


TROM  HOUSTON. 


Appeal  from  the  Chancery  Court  of  Houston  county. 
.  S.  Geibblb^  Chancellor. 
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Kannard  &  Daniel^  for  complainants. 
Patteeson,  Leech  &  Savage,  for  defendants. 


Neil,  J. — The  bill  in  this  case  was  brought  by  the 
heirs  at  law  of  James  Breeden,  deceased,  against  his 
widow,  formerly  L.  J.  Breeden,  now  (married  since  her 
husband's  death)  Mrs.  Welker,  and  also  against  V.  R. 
Harris,  a  vendee  of  a  portion  of  the  estate  under  her 
deed,  and  J.  M.  Cooley  and  J.  G.  Lundey,  purchasers  of 
a  portion  of  the  same  property  from  the  defendant  Har- 
ris, the  bill  alleging  these  sales.  The  purpose  of  the 
bill  is  to  construe,  or  have  construed,  the  will  of  James 
Breeden  in  such  a  manner  as  to  declare  the  estate  for- 
feited by  the  marriage  of  the  widow,  the  allegation  being 
made  that  she  had  married  after  her  husband's  death, 
and  that  under  a  true  construction  of  the  will  she  had 
thereby  forfeited  the  estate,  and  that  the  title  of  her  ven- 
dee and  of  his  subvendees  failed  with  her  title.  A  de- 
murrer was  filed  contesting  this  construction.  The 
chancellor  overruled  the  demurrer  but  allowed  the  de- 
fendants to  appeal,  and  they  did  appeal  and  have  as- 
signed errors. 

The  only  clauses  of  the  will  necessary  to  quote  for 
purposes  of  construction  are  the  following : 

"Second:  After  my  burial  expenses  and  just  debts 
are  paid,  I  will  and  bequeath  to  my  beloved  wife,  Jane 
Breeden  (in  case  she  survives  me),  all  of  my  property, 
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both  real  and  personal,  of  every  character  which  I  may 
be  possessed  of  at  my  death,  to  do  as  she  pleases  with  it^ 
during  her  natural  life  or  widowhood,  and  at  her  death^ 
should  there  be  any  of  my  said  estate  remaining,  the 
same  be  divided  among  my  sons  and  daughters  equally 
or  to  their  children  according  to  the  laws  of  descent  and 
distribution  in  Tennessee. 

"Third.  In  the  event  my  wife,  Jane  Breeden,  should 
marry  after  my  death,  I  direct  and  will  that  all  of  the 
remainder  of  my  estate  at  the  date  of  her  marriage  (ex- 
cept such  as  the  law  allows  her),  descend  at  once  to  my 
children  in  equal  shares." 

The  question  is  whether  there  was  an  unlimited  power 
of  disposition  conferred  upon  the  widow  in  the  foregoing 
clauses  or  in  either  of  them.  Before  referring  to  the 
authorities,  which  we  shall  hereafter  merely  cite,  we 
shall  endeavor  to  ascertain  the  meaning  intended  to  be 
conveyed  by  the  language  used.  After  we  pass  beyond 
the  words  which  convey  the  estate  to  Mrs.  Breeden,  and 
reach  those  which  purport  to  qualify  it,  three  leading 
thoughts  present  themselves  to  the  attention.  The  first 
is,  that  during  the  life  or  widowhood  of  Mrs.  Breeden^ 
she  was  "to  do  as  she  pleases  with'*  the  property;  and 
the  second  is,  that,  as  a  result  of  the  exercise  of  the 
power  of  disposition  so  conferred,  over  the  property,  the 
testator  contemplated  the  possibility  that  there  might 
be  none  of  it  left  at  her  death  or  at  the  termination  of 
her  widowhood  by  marriage;  the  third  is,  that  if  any- 
thing should  be  left  at  her  death  or  at  the  termination 
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of  her  widowhood  by  marriage,  such  residue  should  go 
over  to  the  testator^s  children.     The  construction  seems 
to  turn  upon  the  unconditional  right  of  the  widow  to 
dispose  of  the  whole  property  by  selling  or  consuming 
it,  or  upon  the  absence  of  that  right,  and  the  mere  au- 
thority to  use.    That  the  testator  supposed  that,  as  a 
result  of  the  exercise  of  the  power  given,  there  might  be 
none  of  the  property  left  at  the  widow's  death,  seems  to 
us  to  be  clearly  established  by  the  use  of  the  expression 
in  the  will,  "And  at  her  death,  should  there  be  any  of 
my  said  estate  remaining,"  etc.     He  could  not  have  sup- 
posed that  such  a  result  could  follow  from  the  mere  use 
of  the  property,  because  the  property  devised  consisted 
of  realty  as  well  as  personalty,  and  he  sums  up  both 
kinds  in  the  comprehensive  word  "estate."    The  testator 
must  therefore,  have  contemplated  a  disposition  by  sale 
or  in  any  other  manner  the  widow  might  choose,  and 
that,  as  a  result  of  such  disposition,  nothing  might  be 
left  at  her  death.     He  therefore  intended  that  she  should 
have  the  power  to  so  sell  the  property  or  dispose  of  it 
as  to  leave  nothing  at  her  death.     It  follows  as  a  neces- 
sary consequence,  that  she  could  sell  or  dispose  of  it  at 
any  time  or  in  any  manner  she  might  deem  desirable 
during  her  life,  no  conditions  being  added.     From  this 
it  is  seen  that  she  had  the  absolute  right  under  the  will, 
at  her  discretion,  to  destroy  the  remainder  estate.     Such 
power  is  inconsistent  with  the  existence  of  the  estate 
over,  and  only  comports  with  an  absolute  estate  in  the 
first  taker.     Hence,  under  a  true  construction  of  the 
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will,  the  widow  took  the  whole  estate  absolutely,  Brad- 
ley V.  Carries ,  10  Pick.  27  and  authorities  therein  cited ; 
Clark  V.  Hill,  14  Pick,  300;  Brien  v.  Rohinson,  18  Pick. 
157 ;  Chuarantee,  etc.,  Co.  v.  Jones,  19  Pick.  245. 

In  the  foregoing  discussion  it  is  apparent  that^  in  re- 
ferring to  the  estate  over  we  have  alluded  mainly  to  that 
limited  to  take  effect  upon  the  death  of  the  widow,  ignor- 
ing largely,  though  not  altogether,  the  provision  for  an 
estate  over  upon  the  termination  of  the  preceding  estate 
by  the  widow's  marriage.  But,  upon  slight  reflection, 
it  will  be  perceived  that  this  is  a  distinction  without  a 
difference.  For  convenience  of  reference,  and  discus- 
sion, we  quote  the  essential  parts  of  the  will  again :  ^^I 
will  and  bequeath  to  my  beloved  wife  ...  all  of 
my  property  .  .  .  to  do  as  she  pleases  with  it  dur- 
ing her  natural  life  or  widowhood,  and  at  her  death, 
should  there  be  any  of  my  said  estate  remaining,  the 
same  to  be  divided,  etc.  ...  In  the  event  my  wife 
.  •  .  should  marry  again  ...  I  direct  and  will 
that  all  of  the  remainder  of  my  estate  at  the  date  of  her 
marriage  (except  such  as  the  law  allows  her),  descend 
at  once  to  my  children,"  ^tc.  Here,  it  is  observed,  the 
only  difference  between  the  directions  referring  to  the 
death  of  the  w^idow  and  those  referring  to  the  termina- 
tion of  the  widowhood  by  marriage,  is  in  the  language 
concerning  the  estate  over.  In  the  first  instance  tihe 
language  is,  ^'and  at  her  death,  should  there  be  any  of 
my  said  estate  remaining,  the  same  to  be  divided,"  etc., 

S  Tenn  Chan— (8) 


114  TENNESSEE  CHANCERY 

Breeden  v.  Welkf  r. 

while  in  the  second  instance  the  language  is,  upon  the 
marriage  of  the  widow,  "all  the  remainder  of  my  estate 
at  the  date  of  her  marriage  (except  such  as  the  law  al- 
lows her)  descend,"  etc.  But  this  has  no  real  bearing 
upon  the  question,  because  the  power  "to  do  as  she 
pleases  with  it,''  the  unlimited  power  of  disposition,  is 
expressly  given  "during  her  natural  life  or  widowhood." 
So,  in  either  aspect  of  the  matter,  the  first  taker,  whether 
she  be  viewed  as  purporting,  under  the  will,  to  take  a 
complete  life  estate  or  a  qualified  life  estate,  has  the 
power,  at  her  discretion,  to  defeat  the  estate  over ;  hence 
her  estate  must  be  construed  as  an  absolute  fee,  although 
it  be  called  in  the  will  a  life  estate  or  an  estate  during 
widowhood.     Brien  v.  Robinson,  18  Pick.  157. 

As  opposed  to  these  views  we  are  referred  by  com- 
plainant's counsel  to  the  case  of  Young  v.  Insurance  Co,, 
17  Pick.  311.  But  in  that  case  the  power  of  disposition, 
as  construed  by  the  court,  was  a  limited  one,  being  only 
for  purposes  of  reinvestment;  this  case  therefore  does 
not  apply.  Other  similar  cases,  showing  limited  powers, 
are  cited  in  Bradley  v.  Games,  supra,  as  follows :  Dead- 
erick  v.  Armour,  10  Hum.  588-594;  Pillow  v.  Ryey  1 
Swan  185 ;  Downing  v.  Johnson,  5  Cold.  229 ;  McOavock 
V.  Pugsley,  1  Tenn.  Chy.  411.  It  is  proper  that  we 
should  make  one  observation  in  respect  of  the  last  three 
cited.  It  will  be  seen  upon  reference  to  these  cases  that 
notwithstanding  they  are  here  referred  to,  and  con- 
stantly cited,  as  those  in  which  the  powers  of  disposi- 
tion were  limited,  yet  apparently  the  first  takers  had 
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the  right  to  sell  the  property  or  to  wholly  consume  it, 
and  the  remaindermen  might  only  get  a  small  part  of 
the  estate,  being  such  as  was  left,  or  even  none  at  all,  if 
none  should  be  left;  then,  applying  these  cases  to  our 
previous  reasoning  it  might  be  urged,  that  the  indicia 
of  the  unlimited  power  of  distribution  which  we  have 
pointed  out,  were  not  true  ones.  But  when  the  three 
cases  last  mentioned  are  scrutinized,  it  will  be  per- 
ceived that  they  turn,  not  upon  the  method  of  disposi- 
tion, but  ui>on  the  condition  fixed  in  each  case  for  any 
disposition  at  all.  In  Pillow  v.  Rye  the  exercise  of  the 
power  was  made  dependent  upon  its  becoming  necessary 
for  the  devisee's  ease  and  comfort.  In  Downing  v.  John- 
son the  power  was  made  to  turn  upon  the  disposition 
being  required  for  the  support  and  maintenance  of  the 
devisee,  in  her  opinion.  In  McOavock  v.  Pugsley  the 
power  was  made  to  turn  upon  its  being  necessary  for  the 
convenience  and  support  of  the  widow  and  her  two 
daughters.  In  this  same  connection,  we  may  refer  to 
the  previously  mentioned  case  of  Deaderick  v.  Armour, 
In  that  case  the  exercise  of  the  power  depended  upon 
the  concurrence  of  a  trustee.  In  each  and  all  of  these 
cases  the  power  was  limited  by  a  condition,  but  when  it 
came  into  exercise  it  could  be  used  with  as  drastic  a 
force  as  if  it  had  been  previously  unlimited,  the  limita- 
tion being  not  upon  the  operation  of  the  power,  but  upon 
its  becoming  operative  at  all.  But  in  determining 
whether  an  instrument  must  be  construed  as  giving  an 
estate  in  fee  in  this  class  of  cases,  the  attention  is  not 
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to  be  directed  primarily  to  the  possible  mode  of  the  exe- 
cution of  the  power,  but  to  the  nature  of  the  power  as 
being  limited  or  unlimited.  In  determining  however, 
the  existence  of  the  power  and  its  nature,  the  conse- 
quences of  disposition  as  mentioned  in  the  will,  or  inti- 
mated, as  in  the  will  before  the  court,  may  be  adverted 
to,  for  the  purpose  of  ascertaining  the  extent  of  the 
power  contemplated  by  the  testator.  We  may  add,  how- 
ever, in  the  present  case  that  perhaps  these  references 
were  unnecessary,  and  also  the  discussion  in  that  con- 
nection, because  the  unlimited  power  appears  from  the 
clause  that  the  widow  should  have  the  right  to  do  as  she 
pleased  with  the  property. 

Before  closing  the  opinion  we  should  perhaps  refer 
to  a  statement  contained  in  the  bill  to  the  effect  that 
defendant  Harris  knew  that  he  was  getting  an  estate 
that  would  only  continue  during  the  widowhood  of  Mrs. 
Breeden,  or  at  most  only  during  her  life,  and  that  there- 
fore he  only  paid  about  half  of  the  value  of  the  land. 
This  allegation  is  immaterial,  as  we  think,  because  if 
Mrs.  Breeden,  under  a  true  construction  of  the  will,  took 
an  estate  in  fee,  the  complainants  are  without  legal  con- 
cern  as  to  the  nature  of  the  estate  conveyed  to  Mr.  Har- 
ris. However  there  is  no  all^ation  in  the  bill  that  the 
deed  purported  to  convey  anything  less  than  an  estate 
in  fee. 

There  is  one  other  point  which  has  been  hitherto 
passed,  so  as  not  to  break  into  the  general  line  of  dis- 
cussion.   This  is  a  point  made  in   the  complainanfs 
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brief  to  the  effect  that  the  appeal  was  prematurely 
granted.  We  do  not  think  so.  The  chancellor  has  a 
discretionary  right  to  grant  an  appeal  on  overruling  a 
demurrer.     Shannon's  Code,  section  4889. 

Let  a  decree  be  entered  reversing  the  chancellor's  de-  . 
cree  and  dismissing  the  bill,  together  with  a  judgment 
against  the  complainant  for  all  the  costs  of  the  cause 
both  in  this  court  and  the  court  below. 

All  the  judges  concur. 
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Due  v.  Standard  Oil  Co. 
(na8hville.    november  23,  1901.) 

AfHrmed  by  the  Supreme  Court  without  modification,  December  19, 1901. 

COAL  OIL  INSPECTOR.  Compensation.  Barrel. 
A  coal  oil  inspector  appointed  in  1S93  and  again  in  1895,  not  oc- 
cupying a  contractual  relation  toward  the  company  whose  oil 
he  inspected,  but  being  merely  the  agent  of  the  State  in  put- 
Ung  into  operation  the  tax  imposed  by  the  acts  of'  1875  and 
1877,  the  barrel  in  use  In  the  business  at  the  passage  of  said 
acts,  being  the  one  in  the  mind  of  the  Legislature,  controls  in 
arriving  at  his  compensation,  and  not  the  barrel  fixed  by  the 
act  of  1887,  the  latter  not  being  amendatory  of  the  act  of  1877. 
{Post,  pp.  129-131.) 

QueMon  reserved:  The  court  expresses  no  opinion  as  to  the  ef- 
fect of  the  two  acts  passed  in  1899,  relating  to  the  ofKce  of  coal 
oil  inspector. 


PROM  MAURY. 


Appeal  from  the  Chancery  Court  of  Maury  county. — 
A.  J.  Abernathy,  Chancellor. 

W.  B.  Greenlaw^  for  complainant. 

John  J.  Vertrees,  William  O.  Vertrees  and  W.  J. 
Webster,  for  defendant. 


Neil,  J. — Bill  to  collect  back  fees  of  coal  oil  inspector 
on  the  allegation  that,  through  a  series  of  years,  the  de- 
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fendant  had  failed  to  pay  the  complainant  the  full 
amount  of  fees  to  which  he  was  entitled.  The  defense 
is,  that  the  complainant  did  not  inspect  the  oil  in  such 
a  manner  as  to  entitle  him  to  any  fees  at  all;  but  that 
if  it  be  held  that  his  inspection  was  correctly  had  and 
made,  then  the  full  amount  due  to  him,  under  a  true  con- 
struction of  the  law,  was  paid  to  him ;  that  if  this  be  held 
against  the  defendant,  still  the  complainant  is  entitled 
to  nothing,  because  the  parties  had  a  full  settlement  of 
all  of  the  matters  complained  of,  and  if  any  mistake  oc- 
curred in  that  settlement  it  was  a  mistake  of  law  and 
not  of  fact,  and  cannot  be  relieved  against.  The  chan- 
cellor decreed  against  the  complainant,  and  he  has  ap- 
pealed and  assigned  errors. 

The  first  act  authorizing  the  appointment  of  coal  oil 
inspectors  became  a  law  on  March  24, 1875,  and  appears 
as  chapter  77  of  the  acts  of  that  year.  Section  1  pro- 
vides for  the  appointment  of  an  inspector  in  each  city 
of  a  given  population,  and  that  the  inspector  should,  at 
his  own  expense,  "provide  himself  with  the  necessary 
instruments  for  the  testing  and  gauging,  or  weighing 
the  quantity  of  any  such  illuminating  oils  or  fluids." 
Section  2  reads  as  follows :  "That  it  shall  be  the  duty 
of  the  inspector,  when  called  upon  for  that  purpose  by 
the  owner,  or  manufacturer  or  dealer  of  any  of  said  il- 
luminating oils  or  fluids,  promptly  to  inspect  or  test  and 
gauge  the  same,  within  the  city  or  town  for  which  he  is 
appointed.  The  inspector  shall,  in  all  cases,  take  the  oil 
or  fluid  for  these  purposes  from  the  packages  which  is 
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intended  to  be  branded,  and  in  no  case  shall  he  mark  or 
brand  any  package  before  having  first  inspected  or 
tested  the  contents  thereof;  and  the  quantity  used  for 
testing  the  fire  test  thereof  shall  not  be  less  than  half  a 
pint,  and  shall  be  ascertained  by  applying  thereto  a  well- 
lighted  match;  and  all  such  illuminating  oils  or  fluids 
that  will  ignite  or  burn  at  a  less  temperature  than  one 
hundred  and  twenty  degrees  Fahrenheit,  are  to  be 
branded  "rejected,"  and  all  that  will  stand  the  fire  test 
of  one  hundred  and  twenty  degrees  Fahrenheit,  he  shall 
brand  '"approved  standard  oil." 

Section  3  reads  as  follows :  "That  the  inspector  shall, 
in  addition  to  the  brand  provided  in  section  2,  affix  his 
brand  or  device  upon  each  package  by  him  inspected, 
designating,  first,  his  name  and  place  and  date  of  in- 
spection, thus :  * inspector  of 18 ;'  sec- 
ond, the  fire  test  thus :  'ignited  at *  temperature  f 

third,  if  the  fluid  inspected  has  no  flre  test,  then  the  spe- 
cific gravity  of  same,  thus:  'specific  gravity 


.f 


fourth,  the  capacity  of  the  package  in  gallons  and  out 

thus:  'gallons y  outs  f  provided,  that  if 

hereafter  weight  shall  be  established  for  the  ascertain- 
ing of  the  quantity,  in  place  of  gauging  by  gallons,  then 
the  inspector  shall  mark  on  the  package  inspected  by 
him  the  gross  weight  in  place  of  gallons,  as  provided 
for  in  this  section.  The  inspector  shall,  in  addition  to. 
the  aforesaid,  affix  his  brand  on  all  packages  by  him 
found  to  contain  fiuids  that  have  no  fire  test  as  afore- 
said, with  these  words:  'highly  infiammable/ *' 
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Section  4  provides  a  penalty  for  selling  without  in- 
spection, section  5  disposes  of  the  fines  to  be  assessed 
for  snch  violation  of  the  act,  section  6  concerns  the  ap- 
pointment of  deputies,  and  section  7  the  oath  of  the  in- 
spector. 

Section  8  reads  as  follows :  "That  the  term  of  oflSce 
for  inspector  shall  be  for  one  year,  and  for  his  compen- 
sation he  shall  be  entitled  to  demand  and  receive  from 
the  owner  of  the  illuminating  oils  oi*  fluids  inspected  or 
tested,  and  gauged  or  weighed,  and  marked  and  branded, 
as  in  this  act  provided,  ten  cents  for  each  barrel,  and 
five  cents  for  each  smaller  package." 

Section  9  reads  as  follows :  "That  the  respective  in- 
spectors appointed  under  this  act  shall  keep  a  correct 
record  of  all  illuminating  oils  or  fluids  inspected,  which 
shall  be  open  to  inspection  by  all  persons  interested, 
and  report  annually  to  the  governor  the  number  of  bar- 
rels and  smaller  packages  inspected." 

Section  10  provides  that  neither  the  inspector  nor  his 
deputy  shall  be  engaged,  either  directly  or  indirectly,  in 
the  manufacture  or  vending  of  any  of  said  illuminating 
oils  to  be  inspected  under  this  act,  etc.  Section  10  pro- 
vides when  the  act  takes  effect. 

The  foregoing  act  was  amended  by  the  act  of  March 
22,  1877,  chapter  68  of  the  acts  of  that  year. 

Section  1  of  this  act  is  the  same  as  section  1  of  the 
prior  act,  with  the  addition  of  elaborate  directions  con- 
cerning the  methods  to  be  pursued  in  testing  the  oil 
after  it  is  taken  from  the  containing  "package." 
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Section  2  reads  as  follows:  "That  section  2  of  said 
act  be  amended  so  as  to  read  as  follows :  ^That  it  shall 
be  the  duty  of  the  inspector  promptly  to  inspect  or  test 
and  gauge  all  illuminating  oils  or  fluids  which  are  sub- 
ject to  inspection,  as  provided  in  this  act,  within  the  city 
or  county  for  which  he  is  appointed.  The  inspector 
shall  in  all  cases  take  the  oil  or  fluid  from  the  package 
which  is  intended  to  be  branded,  and  in  no  case  shall 
mark  or  brand  any  package  before  having  first  inspected 
or  tested  the  contents  thereof;  and  the  quantity  used 
for  testing  the  flash  test  thereof  shall  not  be  less  than 
half  a  pint,  and  shall  be  ascertained  by  applying  thereto 
a  well-lighted  match,  and  all  such  illuminating  oils  or 
fluids  that  will  flash  at  less  temperature  than  one  hun- 
dred and  twenty  degrees  Fahrenheit  are  to  be  branded 
"rejected"  and  all  that  will  stand  the  flash  test  of  one 
hundred  and  twenty  degrees  Fahrenheit  he  shall  brand 
"approved  standard  oil."  And  while  the  inspector  is  in 
the  discharge  of  his  duties,  if  any  dealer  in  or  manufact- 
urer of  oils  or  fluids  specifled  in  section  1  of  this  act, 
shall  refuse  to  admit  an  inspector  or  his  deputy  upon 
his  premises,  so  far  as  it  may  be  necessary  for  the  i)er- 
formance  of  his  duties,  or  if  he  shall  obstruct  an  inspec- 
tor or  his  deputy  in  the  discharge  of  his  duties,  he  shall, 
for  each  refusal  to  admit  on  his  premises  or  obstruction 
offered  to  inspection,  be  flned  for  each  offense  not  less 
than  twenty  dollars  nor  exceeding  fifty  dollars.^  " 

Section  3  reads  as  follows:    "That  section  3  of  said 
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act  be  so  amended  as  to  make  the  brand  or  device  there 
provided  for,  which  the  inspector  is  to  place  on  each 
package  by  him  insi)ected,  to  read  as  follows:  designat- 
ing first  his  name  and  place  and  day  of  inspection,  thus : 

* inspector  of ^  18 — ;'  second,  the  flash  test 

thus:  ^flashed  at temperature;'  third,  if  the  fluid 

inspected  has  no  flash  test,  then  the  specific  gravity  of 
same  thus :  'specific  gravity /  '^ 

Section  4  provides  penalties  for  selling  uninspected 
oils. 

Section  5  reads  as  follows:  "That  section  8  of  said 
act  be  so  amended  as  to  read  as  follows :  'That  the  term 
of  office  for  said  inspector  shall  be  for  two  years,  and  for 
his  compensation  he  shall  be  entitled  to  demand  and  re- 
ceive from  the  owner  of  the  illuminating  oils  or  fiuids 
inspected  or  tested,  and  gauged  or  weighed,  and  marked 
and  branded,  as  in  this  act  provided,  twenty-five  cents 
for  each  barrel  and  ten  cents  for  each  smaller  package.  ^ '' 

Sections  6  and  7  concern  the  testing  of  oils  in  transit, 
their  condemnation  when  below  test,  and  their  reship- 
ment.  Section  8  concerns  the  going  of  inspectors  into 
counties  having  no  inspector,  and  their  duties  under 
such  circumstances.  Section  9  concerns  the  assessing  a 
fine  for  a  refusal  to  pay  inspection  fees.  Section  10 
concerns  the  ex  officio  duty  of  inspectors  of  oils  in  the 
gauging  of  liquors,  molasses  and  syrups,  also  of  oils. 
Section  10  provides  when  the  act  shall  take  effect. 

When  these  acts  went  into  effect  all  illuminating  coal 
oils  were  shipped  to  this  State  in  wooden  barrels.    The 
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oil  usually  came  in  car-load  lots  in  such  barrels,  but 
sometimes  came  by  steamboat  put  up  in  the  same  way. 
At  this  time  the  method  of  business  of  the  inspectors 
was  to  inspect  every  such  barrel,  mark  it,  and  brand  it. 
This  method  of  shipment  and  of  business,  continued 
until  1879,  and  perhaps  for  a  considerable  time  there- 
after, but  the  time  of  such  continuance  does  not  appear 
in  the  testimony. 

These  acts  were  still  in  force  when  the  complainant 
was  appointed  coal  oil  inspector  for  the  city  of  Colum- 
bia, on  the  thirteenth  of  April,  1893,  and  also  when  he 
was  again  appointed  on  the  twenty-fourth  of  June,  1895, 
and  so  continued  during  each  of  his- terms  of  office,  his 
last  term  of  office  ending  in  June,  1897. 

By  the  time  complainant  entered  into  the  office,  how- 
ever, the  method  of  shipment  of  coal  oil  had  greatly 
changed.  It  was  no  longer  transported  in  wooden  bar- 
rels, but  was  now  carried  in  large  metal  cylindrical 
tank-cars,  containing  thousands  of  gallons  of  oil.  These 
became  the  original  packages  in  which  the  oil  was  then 
shipped ;  and  it  was  not  shipped  in  any  other  way  to  Co- 
lumbia during  the  complainant^s  incumbency  of  the  of- 
fice of  inspector.  In  this  manner  there  were  shipped 
to  Columbia  during  the  complainant's  two  terms  of  of- 
fice 526,732  gallons  of  oil. 

The  complainant  thus  describes  in  his  deposition  his 
method  of  dealing  with  the  oil  contained  in  these  tanks : 
"Whenever  them  shipments  arrived,  I  immediately,  ac- 
cording to  the  directions  laid  down  in  the  code  [statute] 
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for  inspections^  took  the  requisite  amount  for  an  inspec- 
tion from  this  large  tank  on  the  ears  and  made  the  test. 
The  oil  would  then  be  pumped  from  the  railroad  tank  to 
the  large  yard  tanks  or  reservoirs^  and  the  said  yard 
tanks  or  reservoirs  would  y^e  filled  with  the  oil  thus  in- 
spected, and  the  empty  barrels  would  be  filled  from  the 
yaxd  tanks  or  reservoirs  and  the  barrels  thus  filled 
would  be  branded  with  the  test  of  the  oil  with  which 
they  were  filled,  without  reinspecting  the  oil  in  each  bar- 
rel. A  large  part  of  the  oil  from  the  yard  tanks  or  re- 
servoirs, would  never  go  into  the  barrels,  but  would  be 
pumped  from  the  yard  tanks  to  the  wagon  tank,  holding 
a  hundred  or  so  gallons,  and  would  be  delivered  to  the 
merchants  in  Columbia  and  the  surrounding  towns  from 
this  wagon  tank,  without  being  in  barrels  at  all."  He 
did  not  test  the  oil  at  all  after  it  was  drawn  oflf  from  the 
yard  tanks  into  barrels,  or  into  the  wagon  tank,  or  such 
of  it  as  was  drawn  off,  nor  did  he  gauge  each  barrel  and 
mark  the  shortage  or  outage  on  it. 

While  the  complainant  was  inspector,  he  employed 
one  James  Caldwell,  the  agent  of  the  Standard  Oil  Com- 
pany, defendant  herein,  as  his  agent,  and  Caldwell 
stamped  the  empty  barrels  as  complainant's  agent ;  and 
he  filled  the  barrels  for  the  defendant  company,  and  as 
its  agent,  with  the  same  grade  of  oil  as  per  the  test. 

It  is  agreed  by  the  parties  that  the  barrels  ^^usually 
used"  by  the  Standard  Oil  Company  contained  fifty  or 
fifty-two  gallons  each.  Of  the  tank-cars  the  complain- 
ant tested  in  all,  ninety-on^  during  his  two  terms  of  of- 
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flee.  Settlements  were  made  eajch  month  for  the  var- 
ious inspections,  and  each  inspection  was  settled  for  by 
itself.  On  a  book  kept  by  complainant,  which  is  on  file 
in  the  record,  he  entered  each  inspection  as  it  was  made* 
This  book  shows  the  number  6f  the  tank-car,  in  the  case 
of  each  of  the  ninety-one  cars,  and  the  number  of  gal- 
lons contained  in  each,  except  as  to  sixteen  cars.  It 
shows  in  each  instance  the  price  paid  by  defendant  for 
the  inspection  of  the  oil  in  each  tank. 

The  method  of  payment  as  to  each  tank-car  is  illus- 
trated by  the  following  correspondence  as  to  taiik-car 
number  1220: 

"Nashville,  Tenn.,  Dec.  19,  1896. 
"N.  E.  Due,  inspector, 

"Columbia,  Tenn. 
"Dear  Sir :    Attached  we  hand  you  check  for  $39.40, 
inspection  of  U.  T.  L.  1220,  capacity  7,880  gallons.     Yoi 
will  kindly  sign  our  receipt  enclosed,  return  .promptly, 
and  oblige^ 

"Yours  truly, 
"Standard  Oil  Co.  by  S.  W.  Coon, 

"Act.  SpL  Agt.  W." 
"Nashville,  Tenn.,  Dec.  19,  1896. 
"Eeceived  from  Standard  Oil  Company,  incorporated, 
thirty  nine  40-100  dollars  (|39.40)  inspection  IT.  T.  L. 
car  number  1220. 

(Signed)  "N.  E.  Dub,  Inspt^' 

"Approved  for  payment 
"S.  W.  Coon. 
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Correspondence  like  this  was  carried  on  between  the 
parties  as  to  each  tank-car  inspected,  excei)t  that  occa- 
fcionally  the  letters  failed  to  state  the  number  of  gallons 
contained  in  the  tank,  and  sometimes  failed  to  state  the 
number  of  the  tank.  The  number  of  the  tank  could, 
however,  always  be  seen  by  the  complainant,  as  we  infer, 
from  the  car  itself,  and  the  number  of  gallons  could  have 
been  ascertained  by  gauging.  It  appears,  however,  that 
the  complainant,  without  gauging,  always  took  the  de- 
fendant's statement  as  to  the  number  of  gallons  in  the 
seventy-five  instances  in  which  gallons  were  given,  and 
that  he  accepted  without  question  the  defendant's  cal- 
culation as  to  how  much  was  due  him  on  each  inspec- 
tion, both  in  the  instances  where  the  number  of  the  gal- 
lons was  given  and  those  in  which  it  was  not  given,  and 
so  each  transaction  was  settled.  Nor  does  it  now  op- 
pear  that  the  defendant  made  any  misrepresentation  &m 
to  the  number  of  gallons  insi)ected.  From  the  calcula- 
tion made,  on  the  basis  of  the  number  of  gallons  in  each 
instance  shown  in  complainant's  book  filed  with  the.  rec- 
ord, containing  a  list  of  his  inspections,  it  appears  that 
the  settlement  in  each  instance  was  on  a  basis  of  a  fifty- 
gallon  barrel.  The  complainant's  contention  is,  that  he 
should  have  been  paid  on  the  basis  of  a  forty-two-gallon 
barrel.  He  submits,  in  support  of  his  contention,  a 
stipulation  of  counsel  showing  that  the  defendant  paid 
his  successor  on  such  a  barrel  or  rather  on  the  basis  of 
such  a  barrel.  This  fact  however,  we  think  is  an  imma- 
terial one  in  the  present  controversy.    The  real  ground 
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on  which  the  contention  is  made  to  rest,  however,  is  that 
in  1887  an  act  was  passed  (ch.  240)  entitled  "An  act 
to  establish  a  uniform  standard  of  weights  and  meas- 
ures in  the  State  of  Tennessee."  Section  1  reads  as  fol- 
lows :  "Be  it  enacted,  etc.,  that  the  following  shall  be 
the  legal  and  uniform  standard  of  weights  and  measures 
in  this  State  for  the  sale  and  purchase  of  the  following 
named  products  of  the  farm,  orchard  or  garden,  and 
articles  of  merchandise.  .  .  .  Liquids  shall  be,  42 
gals,  per  bbl." 

The  complainant  now  contends  that  he  should  have 
been  settled  with  on  the  basis  of  a  forty-two  gallon  bar- 
rel, as  just  stated,  and  that  the  forgoing  act  controls 
the  matter ;  and  that  the  failure  of  the  defendant  to  pay 
him  on  that  basis  was  a  legal  wrong  done  him,  and  that 
the  settlements  on  the  basis  of  a  fifty-gallon  barrel  were, 
each  and  all,  mistakes.  This  is  the  substance  of  the  con- 
tention as  it  appears  in  the  defendant's  deposition,  and 
the  brief  of  his  solicitor.  However,  the  bill  is  not  filed, 
technically,  to  reopen  the  former  settlements,  but  on  the 
theory  that  the  complainant  has  been  only  partially  paid 
a  total  amount  due  to  him  as  inspection  fees.  The 
gravamen  of  the  bill  appears  in  the  following  excerpt 
from  it.  After  reciting  complainant's  appointment  as 
coal  oil  inspector,  and  his  service  during  two  terms,  it 
proceeds :  "That  during  the  said  two  terms  complain- 
ant inspected  526,732  gallons  of  oil,  and  that  he  at  var- 
ious times  received  certain  amounts  from  the  defend- 
ant as  part  of  the  compensation  allowed  by  law  for  said 
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flervices.  •  .  •  Complainant  now  states  and  charges 
that  he  has  not  been  fully  paid  for  the  services  rendered 
as  coal  oil  inspector,  and  that  there  is  now  due  him  by 
defendant  the  sum  of  1502.58,  together  with  Interest 
thereon  amounting  to  f  120.58,  making  a  total  of  f  623.02, 
and  which^sum  defendant  refuses  to  pay,  although  it  is 
just,  due  and  unpaid." 

The  bill  states  correctly  the  balance  that  would  be  due 
on  the  basis  of  a  forty-two-gallon  barrel.  If  the  com- 
plainant's theory  be  correct,  that  the  act  of  1887  con- 
trols, and  if  it  be  held  that  he  can  go  behind  the  several 
settlements  made  under  the  allegations  of  the  bill  and 
under  the  facts  found  in  respect  of  the  settlement,  and 
if  it  be  further  held,  as  a  matter  of  law,  that  the  facts 
found  in  respect  of  the  performance  of  his  duties  con- 
stitute a  full  discharge  of  those  duties  as  inspector,  then 
he  will  be  entitled  to  recover  the  amount  thus  claimed 
in  the  bill. 

The  first  question  to  be  determined  is  whether  the  act 
of  1887  controls  the  controversy.  We  determine  this 
question  in  the  negative.  The  statute  must  be  construed 
in  the  light  of  facts  in  existence  at  the  time  it  was 
passed,  pertaining  to  the  business  under  regulation,  and 
presumed  to  have  been  known  to  the  legislature,  rather 
than  by  an  act  passed  ten  years  later  on  a  diflferent  sub- 
ject. We  think  it  clear  that  the  legislature  had  in  mind 
the  kinds  of  barrels  then  in  use  in  the  business,  the  fifty- 
gallon  barrel,  and  other  smaller  packages  then  in  use. 

2  Tenn  Chan— (9) 
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They  could  not  have  had  in  mind  any  other,  and  cer- 
tainly not  a  barrel  provided  for  by  an  act  passed  many 
years  later.  The  only  theory  on  which  the  act  of  1887 
could  be  held  to  apply  would  be  either  that  it  was  an 
amendment  of  the  act  of  1877,  or  that  the  defendant  and 
the  inspector  must  be  presumed  to  have  dealt  in  view  of 
the  act  in  question.  The  first  theory  is  untenable  of 
course  on  the  mere  statement  of  it.  The  second  is 
equally  untenable,  but  not  so  obviously  as  the  first.  The 
fallacy  underlying  this  second  theory,  however,  is  in 
the  supposition  that  the  complainant  and  the  defendant 
occupied  a  contractual  relation.  They  did  not  occupy 
that  relation.  The  matter  of  inspection,  or  the  obliga- 
tion on  the  part  of  the  company  to  submit  to  it,  wa» 
merely  a  duty  imposed  by  the  legislature  upon  pro- 
ducers, vendors  and  dealers  in  coal  oil  and  the  other 
oils  mentioned  in  the  acts  of  1875  and  1877.  The  in- 
spector was  but  the  right  hand  of  the  State  in  carrying 
out  the  duty  imposed.  His  compensation  was  only  a 
form  in  which  were  paid  the  expenses  incurred  in  put- 
ting in  effective  operation  the  imposed  duty.  Hence  it 
follows  that  the  only  legitimate  inquiry  is :  "What  wa» 
in  the  mind  of  the  legislature  when  the  act  was  passed?'^ 
So  we  are  necessarily  brought  back  to  the  proposition 
with  which  we  began,  and  that  can  be  determined  only 
in  the  manner  already  stated:  that  is,  that  the  legisla- 
ture could  have  had  in  mind  only  the  barrels  in  common 
use  in  the  trade  or  business.  We  do  not  mean  to  say 
that  the  language  used  is  not  broad  enough  to  cover  any 
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form  of  barrel  which  might  be  used  in  the  business  at 
any  subsequent  time;  on  the  contrary,  we  think  it  is 
broad  enough  for  this  purpose,  but  it  is  not  broad 
enough  to  cover  a  barrel  not  used  at  all.  We  are  not 
to  be  understood,  of  course,  as  expressing  any  opinion, 
upon  this  phase  of  the  matter,  concerning  the  two  acts 
passed  in  1899,  one  of  them  being  referred  to  in  the 
briefs.  When  these  acts  were  passed  the  act  of  1887 
was  already  in  force,  and"  perhaps  in  contemplation; 
but,  as  stated,  we  do  not  express  any  opinion  upon  these 
last-mentioned  statutes,  as  they  are  not  before  the 
court 

It  results  from  what  has  been  said  that  when  the  de- 
fendant settled  with  the  complainant  on  the  basis  of  a 
fifty-gallon  barrel,  the  settlements  were  made  on  a 
proper  basis,  and  nothing  is  now  due  him. 

This  disposes  of  the  entire  controversy,  and  it  is  un- 
necessary to  determine  the  other  two  questions  stated. 

Let  the  decree  of  the  chancellor  be  affirmed  with  the 
cost  of  this  court  and  of  the  court  below. 

All  the  judges  concur. 
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Ambbigan  Association^  Inoorpobatbd^  v.  Eastern  Ebn- 

TUCKY  Land  Co.  et  ala. 

(KNOXVILLE.     MAY  28,  1901.) 

AfBrmed  by  the  Supreme  Court  without  modification,  NoTember  18, 1901. 

RIPARIAN  OWNER.  Rights  of  Lower,  Not  Violated  by  Diverting 
Stream,  When. 
The  rights  of  a  lower  riparian  owner  are  not  violated  hj  the  di- 
verting of  a  stream  from  its  channel  for  the  supplying  of  the 
citizens  of  a  town  located  thereon^  with  water  for  ordinary 
household  and  business  purposes  by  a  waterworks  company 
acting  under  a  concession  made  by  the  town  council,  duly  ac- 
cepted by  the  waterworks  company  within  the  time  for  ac- 
ceptance specified  in  the  ordinance  granting  the  concession. 
iP08t,  pp.  176-180.) 

Cited:  46  Am.  St  Rep.  218;  46  Am.  Dec.  532;  100  Ala.  252;  30 
Am.  St.  Rep.  546;  41  Am.  St.  Rep.  454;  27  Am.  St  Rep.  710;  79 
Am.  Dec.  639;  68  Pa.  St  115;  31  Vt  358;  24  Pa.  St  298  (64  Am. 
Dec.  657);  36  Am.  St  Rep.  891-3;  7  Pa.  St  363. 


FROM  CLAIBORNE. 


Appeal  from  the  Chancery  Court  of  Claiborne  County. 
-Hugh  G.  Kyle,  Chancellor. 

Montgomery  &  Arnold^  for  complainanta 
H.  Y.  Hughes^  for  defendant 
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Wilson^  J.— This  bill  was  filed  December  8,  1898,  by 
the  complainant,  a  corporation  organized   under    the 
laws  of  the  State  of  Kentucky,  against  the  Eastern  Ken- 
tucky Land  Company,  also  a  Kentucky  corporation,  and 
the  Cumberland  Gap  Water  Company,  a  corporation 
organized  under  the  laws  of  the  State  of  Tennessee,  and 
G.  B.  Cockrell,  a  resident  of  the  State  of  Virginia,  to 
enjoin  them  and  each  of  them  from  diverting  the  water 
of  Gap  Greek  from  its  natural  channel  as  it  flowy  across 
the  land  of  complainant,  and  that  by  mandatory  injunc- 
tion they  be  compelled  to  remove  the  pipes  put  down 
by  them,  by  means  of  which  they  are  so  diverting  the 
water  of  said  cre^,  and,  if  this  cannot  be  done,  that 
complainant  be  decreed  to  have  the  right  to  remove  the 
same.    As  an  incident  to  this  general  purpose  of  the 
bill,  it  is  asked  that  defendants  be  enjoined  from  donat- 
ing or  selling  to  any  parties  the  water  diverted  from  the 
natural  channel  of  said  creek  by  their  said  pipes,  and 
from  collecting  any  income  or  revenue  for  water  fur-' 
nished  through  said  pipe,  and  that  the  deed  of  the  de- 
fendant water  company  to  the  defendant  land  company 
be  declared  a  cloud  upon  the  title  of  complainant  and 
removed.      There  is  a  prayer  for  the  appointment  of  a 
receiver  and  for  general  relief. 
The  bill  avers  the  following  state  of  facts : 
L    That  complainant  and  those  through  whom  it 
claimed  at  one  time  owned  practically  all  the  land  upon 
which  the  town  of  Cumberland  Gap  is  located,  and  that 
complainant  still  owns  and  is  in  possession  of  a  large 


4*. 


134  TENNESSEE  CHANCEEY 

American  Assn.,  Inc.  t.  Liand  Company. 

quantity  of  real  estate  in  and  around  said  town,  some 
of  its  lands  lying  in  Claiborne  county,  Tennessee,  and 
some  extending  into  the  State  of  Virginia,  and  being  on 
both  sides  of  Qap  Creek  as  it  originally  flowed. 

2.  That  after  those  through  whom  complainant 
claims  acquired  title  to  the  land  ui>on  which  the  town 
of  Cumberland  Gap  is  located,  it  was  determined  to  lay 
off  and  map  a  certain  portion  of  said  real  estate  where 
said  to^rn  is  situated  into  blocks,  streets,  lots  and  alleys, 
which  was  done,  and  a  number  of  the  lots  were  sold  to 
purchasers,  some  of  whom  improved  the  same  by  erect- 
ing business  and  residence  houses  thereon.  A  map  or 
plat  of  said  town  is  filed  as  exhibit  ^^A"  to  the  bill.  And 
it  is  alleged  that  the  lands  of  complainant  lie  on  both 
sides  of  Gap  Creek  and  extend  across  the  line  between 
Tennessee  and  Virginia  up  to  a  point  designated  on  the 
map  ^^the  line  of  Jones'  stiryey,"  and  that  it  owns  and 
is  in  possession  of  nearly  all  the  lands  south  of  Cum- 
t>erland  Gap  on  both  sides  of  Gap  Creek  and  the  K.  C. 
G.  &  L.  B.  B.  Co.  to  or  near  a  point  designated  on  said 
map  as  ^^Hamilton  Springs,''  and  that  it  still  owns  and 
is  in  possession  of  a  number  of  lots  in  the  town  of  Cum- 
berland Gap,  some  of  them  improved,  which  lots  are  sit- 
uated right  along  the  bank  of  Gap  Creek  as  it  originally 
flowed. 

3.  That  the  town  of  Cumberland  Gap  is  at  the  foot 
of  Cumberland  Mountain ;  that  Gap  Cred:  has  its  source 
about  half  way  up  the  mountain,  at  a  point  indicated 
on  exhibit  ^'A/'  whence  it  issues  from  a  cave  in  a  bold 
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stream ;  that  it  flows  thence  across  the  lands  of  the  de- 
fendant company  about  two  hundred  feet,  and  then 
enters  the  land  of  complainant  at  the  line  of  Jones'  sur- 
vey. 

4.  That  about  the  year  1895  the  defendant  water 
company  constructed  a  pipe  line  six  inches  in  diameter 
from  a  point  intersecting  with  Gap  Creek  at  "A"  on  the 
map,  down  to  and  across  the  land  of  complainant  to  the 
boundary  line  of  the  town  of  Cumberland  Gap,  and 
thence  along  various  named  streets  in  said  town,  and 
that  from  this  main  pipe  lines  were  extended  into  resi- 
dences and  business  houses  as  desired  by  the  people  liv- 
ing or  doing  business  in  town,  and  that  in  addition  pipe 
lines  were  run  to  the  distillery  of  Miller  &  Sains  and 
the  water  tank  of  the  K.  C.  Q.  &  L.  B.  B.  Co.,  as  shown 
on  said  map. 

5.  That  in  August,  1896,  the  defendant  water  com- 
pany, by  what  purports  to  be  a  deed,  attempted  to  con- 
vey its  said  pipe  lines  to  the  defendant  land  company, 
which  company  claims  to  own  the  same. 

6.  That  said  land  company  or  the  defendant  Cock- 
rell  has  made  a  contract  with  the  people  of  the  town  of 
Cumberland  Gap  to  furnish,  and  has  been  and  is  still 
furnishing,  them  water  at  their  residences  and  places 
of  business,  at  rates  specified  in  the  bill;  that  said 
contract  is  signed  by  defendant  G.  B.  Cockrell  as  agent, 
but  does  not  show,  and  Cockrell  refuses  to  disclose,  for 
whom  he  is  agemt,  but  that  he  is  the  agent  and  general 
manager  of  the  defendant  land  company,  and  that  he 


L 


136  TENNESSEE  OHANCEBY 

American  Assn.,  Inc.  y.  Land  Company. 

collects  and  receiyes  the  water  rents  under  said  con- 
tract 

7.  That  said  main  pipe  line,  located  as  shown  on 
map  exhibit  ^^A"  to  the  bill,  practically  exhausts  the 
flow  of  the  water  in  Gap  Greek,  so  that  in  dry  weather 
especially  there  is  virtually  no  water  in  its  original 
channel  from  where  the  main  pipe  line  b^ns  at  '^A'' 
on  the  map  to  Golwyn  street  in  the  town  of  Gumberland 
Gap,  and  that  from  this  street  down  said  creek,  while 
some  of  the  water  diverted  returns  again  to  its  natural 
channel,  nothing  like  all  of  it  ever  gets  back. 

8.  That  defendant  Gockrell  resides  only  a  short 
distance  across  the  line  in  Virginia;  that  his  postofBce 
is  Gumberland  Gap,  in  Tennessee;  that  he  is  almost 
daily  in  said  town  on  the  Tennessee  side,  and  can  be 
easily  served  with  process  in  Tennessee,  and  that  he  is 
insolvent 

9.  That  complainant  never  gave  any  or  either  of  the 
defendants  permission  or  authority  to  construct  said 
pipe  line  over  and  across  its  land ;  that  their  construc- 
tion of  it  waB  effected  in  utter  disregard  of  its  rights, 
and  that  the  same  are  a  continuing  trespass  and  nui- 
sance, and  result  in  irreparable  injury  to  it  and  its 
property. 

10.  That  neither  of  defendants  has  any  right  to  thus 
divert  the  water  of  Gap  Greek  from  its  natural  bed  or 
channel,  nor  to  enter  upon  the  land  of  complainant  and 
cut  ditches  and  construct  said  pipe  lines  thereon,  and 
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that  by  keeping  and  using  said  lines  they  are  constantly 
committing  a  trespass  upon  its  real  estate. 

11.  That  the  pretended  deed  of  the  defendant  water 
company  to  the  defendant  land  company  was  executed 
without  authority,  and  conveyed  to  the  latter  company 
no  title  to  the  said  water  pipe  or  privileges  on  or  across 
the  land  of  complainant,  as  it  had  never  given  the  said 
water  company  any  right  in  respect  thereto,  and  that 
the  said  deed  is  a  cloud  upon  its  title,  which  it  has  the 
right  to  have  removed  by  decree  of  the  court. 

The  prayer  of  the  bill  is,  in  effect,  as  stated  in  the 
b^inning  of  this  opinion. 

It  appears  that  upon  the  presentation  of  the  bill  to 
Chancellor  Kyle  he  declined  to  grant  a  fiat  for  a  man- 
datory injunction  or  to  appoint  a  receiver  as  asked  for. 

The  Cumberland  Gap  Water  Company  answered  the 
bill  July  1, 1899.  It  admits  the  ownership  and  platting 
of  the  land  upon  which  the  town  of  Cumberland  Qap 
is  situated  as  allied;  that  many  lots  have  been  sold 
in  said  town  and  are  owned  by  divers  persons,  and  that 
complainant  owns  many  lots  therein,  but  denies  that 
all  of  its  lots  are  on  the  banks  of  Gap  Creek  as  it  orig- 
inally flowed,  as  is  alleged  in  the  bill,  as  many  of  the 
lots  along  the  banks  of  said  creek  are  owned  by  indi- 
vidual purchasers.  It  admits  the  location  of  the  town 
of  Cumberland  Gap  as  alleged  in  the  bill.  It  admits 
that  it  constructed  its  waterworks  with  the  lines  as  al- 
leged^  except  the  pipe  line  to  Miller  &  Bains'  distillery^ 
Which  it  avers  was  in  nowise  connected  with  its  lines^ 
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it  having  been  put  down  several  years  before  it  organ- 
ized and  commenced  business.  It  admits  the  execution 
by  it  of  the  deed  referred  to  to  the  land  company,  and 
avers  that  it  is  not  a  pretended  deed  but  a  genuine  one^ 
showing  on  its  face  what  it  conveys,  its  terms  and  the 
consideration  therefor.  It  admits  that  its  codefendant, 
the  land  company,  has  made  contracts  with  and  is  fur* 
nishing  water  to  the  people  of  the  town  of  Cumberland 
Gap  at  the  rates  set  out  in  the  bill,  but  insists  that 
these  rates  are  reasonable  and  that  the  rates  and  water 
furnished  are  a  great  benefit  to  the  whole  people  of  the 
town,  being  used  practically  by  all  the  residents  of  the 
town,  and  being  piped  into  the  improved  property  of 
the  complainant,  and,  in  addition,  at  proper  places  pub- 
lic fire  plugs  or  hydrants  are  placed,  without  cost,  to 
extinguish  fires  and  protect  property;  and  it  is  alleged 
that  to  remove  or  destroy  this  system  of  waterworks  and 
deprive  the  town  of  water  as  it  was  before  the  system 
was  put  in  would  depreciate  the  property  of  the  town 
fifty  per  cent  in  value,  and  infiict  an  irreparable  injury 
upon  all  who  have  interests  in  the  town.  It  denies  that 
its  pipe  line  exhausts  or  injures  the  stream  of  Gap 
Creek  or  so  reduces  its  flow  as  to  impair  or  injure  any 
use  that  the  same  has  ever  been  or  could  be  used  for  by 
complainant,  and  in  this  connection  it  is  alleged  that 
all  the  water  that  is  not  actually  consumed,  which  is  a 
small  amount,  returns  in  a  few  hundred  feet,  and  while 
yet  in  the  limits  of  the  town  of  Cumberland  Gap,  to  the 
original  channel  of  the  creek.    It  denies  that  it  entered 
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upon  complainant's  land  and  diverted  the  water  without 
right,  and  allies  that  it  had  the  right  to  go  upon  com- 
plainant's land,  lay  its  pipe  and  use  the  water  as  it  did, 
and  aa  is  being  done  in  the  operation*  of  its  system  of 
waterworks.  It  denies  that  in  constructing  its  system 
of  waterworks  it  committed  a  trespass  on  the  land 
of  complainant,  or  that  it  is  guilty  in  any  way  in  keep- 
ing its  system  as  it  is,  and  it  claims  that  in  construct- 
ing, maintaining  and  operating  its  system  it  is  inflicting 
no  injury  upon  complainant  or  its  property.  Qn  the 
contrary,  it  ayers  that  the  waterworks  has  advanced  the 
interest  of  the  complainant  as  well  as  that  of  all  other 
property  owners  more  than  any  other  improvement  in 
or  about  the  town.  It  is  further  averred  that  the  only 
place  where  the  lines  pass  over  the  property  of  the  com- 
plainant is  in  the  State  of  Virginia  from  the  line  of 
Jones'  survey  to  the  State  line  at  north  end  of  Brooklyn 
street,  and  the  whole  distance  of  the  pipe  line  on  the 
land  of  complainant  is  over  a  strip  of  steep,  rough 
mountain  side,  and  does  not  damage  complainant  at  all. 
It  av^s  that  it  had  the  right  to  put  in  waterworks  and 
lay  pipes  wherever  necessary,  and  that  this  right  was 
granted  to  it  by  complainant  and  by  the  American  Asso- 
ciation, Limited,  that  formerly  owned  the  land ;  and  in 
this  connection  it  is  charged  that  the  complainant  is 
practically  the  same  company  as  the  American  Associa- 
tion, Limited,  and  that  it  had  full  notice  of  and  assumed 
to  carry  out  all  the  contracts  of  said  company,  and 
especially  this  one  to  allow  defendant  to  put  in  water- 
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works.  It  avers  that  when  the  American  Association, 
Limited,  purchased  and  platted  the  land  where  the  town 
of  Cumberland  Gap  is  situated,  some  ten  years  ago,  the 
land  was  simply  mountain  laud,  costing  it  some  |25  or 
|30  per  acre ;  that  it  advertised  the  sale  of  lots,  making 
a  prominent  feature  the  great  advantage  of  the  splen- 
did water  supply  afforded  by  Gap  Creek,  aud  that 
waterworks  would  be  erected  at  once  to  supply  the  town 
and  its  people,  and  its  manager  and  others  even  went 
so  far  as  to  secure  the  charter  of  respondent  and  prom- 
ised the  waterworks  at  once,  and  by  this  means  many 
lots  were  sold  at  a  very  high  price.  It  is  further 
averred  that  after  selling  three  hundred  or  more  lots  the 
waterworks  scheme  was  abandoned,  the  promoters  of 
said  company  alleging  that  it  was  impossible  to  carry 
out  the  project,  being  unable  to  secure  the  water  right 
from  the  Eastern  Kentucky  Land  Company,  the  owner 
of  its  source  and  of  the  water  right  down  to  the  State 
line.  In  this  situation  the  five  hundred  people  of  Cum- 
berland Gap  procuring  water  as  best  they  could  from 
Gap  Creek  and  other  springs  at  many  disadvantages, 
and  the  said  association  still  expressing  its  willingness 
to  aid  in  putting  in  waterworks  if  any  concession  could 
be  obtained  from  the  land  company  up  to  a  short  while 
before  this,  respondent  did  put  in  waterworks.  A  num« 
ber  of  citizens  and  business  men  of  the  town  becoming 
convinced  that  said  association  did  not  intend  to  carry 
out  its  promises  in  respect  to  furnishing  water,  made 
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arrangements  to  establish  waterworks^  and  to  this  end 
sent  a  committee  to  the  general  manager  of  the  com- 
plainant to  secure  its  co-operation  in  the  movement  to 
improve  the  town,  and  said  general  manager  told  said 
committee  that  he  would  be  glad  to  co-operate  and  aid 
the  movement,  and  to  go  ahead  and  put  in  the  water- 
works and  procure  water  at  any  place  they  found  advan- 
tageous, and,  relying  on  this  statement,  respondents  se- 
cured from  the  defendant  Land  company  the  right  to  se- 
cure water  from  the  source  of  the  spring  on  its  land, 
agreeing  to  put  in  waterworks  not  to  cost  less  than  a 
given  sum,  and  not  to  charge  for  water  above  a  fixed  and 
specified  sum,  and  at  the  end  of  the  year  sell  its  water- 
works plant  to  said  land  company,  it  agreeing  on  its 
part  to  maintain  for  nineteen  years  as  good  or  better  sys- 
tem at  the  same  or  a  less  rate  of  charges  for  water,  and 
that  it  was  on  these  conditions  its  deed  was  made  to  its 
codefendant  land  company.  Respondent  avers  that  the 
object  of  its  promoters  was  not  to  acquire  the  water- 
works as  an  investment,  but  to  secure  the  convenience 
and  use  of  the  waterworks  at  reasonable  and  fair  rates, 
which  has  been  done.  It  denies  the  right  of  complain- 
ant to  have  the  water  flow  of  Gap  Creek  through  the 
town  undiverted,  and  insists  that  each  and  every  pur- 
chaser of  a  lot  in  the  town  is  entitled  to  divert  and  use 
the  water  as  a  riparian  owner,  just  as  does  complainant. 
Tt  insists  that  it  would  be  unjust  and  inequitable  to  al- 
low complainant  the  right  to  interfere  with  and  destroy 
this  system  of  water  supply  to  the  town  after  its  prom- 
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ises  to  purchasers  and  its  failure  to  carry  out  the  same^ 
and  when  the  citizens  have  done  the  very  thing  it  prom- 
ised to  do,  and  that  to  permit  complainant  to  destroy 
the  system  as  is  proposed  in  its  bill  would  be  an  irrepar- 
able injury  to  the  holders  of  property  and  the  citizens  of 
the  town. 

•  The  land  company  and  Cockrell  filed  a  joint  and  sepa- 
rate answer  to  the  bill.  We  need  not  set  out  in  any  de- 
tail their  answer.  It  in  most  of  its  averments  is  in  ac- 
cord with  and  repeats  the  allegations  of  the  answer  of 
the  defendant  water  company.  The  land  company,  how- 
ever, avers  that  prior  to  the  laying  of  the  water  pipe 
complained  of  in  the  bill,  and  as  a  matter  of  right  inci- 
dent to  its  property,  it  had  the  right  to  control  the  flow 
of  water  in  Gap  Stream,  or  a  larger  portion  of  it  than 
is  now  being  used  down  to  the  State  line.  In  this  con- 
nection it  avers  that  its  vendors  had  used  this  right  of 
control  for  a  period  of  more  than  twenty  years,  and  this 
right  passed  to  it.  It  further  avers  that  at  the  time 
the  water  pipe  in  issue  was  put  down  Cumberland  Gap 
was  a  municipal  corporation  with  an  organized  munici- 
pal government,  and  had  control  of  the  streets  of  the 
town ;  that  these  streets  extended  to  the  State  line  and 
to  the  point  to  which  it  had  the  right  to  control  the  flow 
of  water  of  said  creek,  as  before  stated,  and  that  the 
water  company  was  granted  the  right  to  use  the  streets 
of  the  town  for  the  purpose  of  laying  its  pipes  along  the 
same,  and  that  it  had  succeeded  to  the  rights  of  the  water 
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company.  It  avers  that  the  pipe  running  to  the  Miller  & 
Bain&  distillery,  being  in  the  State  of  Virginia,  is  with- 
out the  jurisdiction  of  the  court,  and,  in  addition,  that 
this  and  the  other  pipes  were  put  down  with  the  permis- 
sion of  complainant  or  those  through  whom  it  claimed. 
In  this  connection  it  insists  that  all  the  matters  com- 
plained of  north  of  the  State  line,  being  in  Virginia,  are 
without  the  jurisdiction  of  the  court.  It  denies  that  the 
flow  of  water  in  the  channel  of  Gap  Creek  is  exhausted 
by  the  use  of  the  pipes,  and  avers  that  at  least  two-thirds 
of  the  usual  flow  of  water  continues  to  flow  in  said  chan- 
nel, and  that  this  flow  is  ample  at  all  times  and  for  all 
purposes  for  which  it  ever  has  been  used.  In  this  con- 
nection it  insists  that  practically  all  the  water  gets  back 
into  the  old  channel  in  a  few  hundred  yards  of  the  place 
where  any  of  it  is  diverted  by  the  pipes.  It  alleges  that  to 
interfere  with  the  waterworks  as  established,  as  is  sought 
by  the  bill,  would  injure  the  property  value  in  the  town 
pf  Cumberland  Gap  and  greatly  and  irreparably  damage 
the  citizens  tiierein.  It  denies  trespass.  It  avers  that 
what  it  did  and  is  doing  in  connection  with  the  water- 
works it  had  and  has  the  right  to  do,  and  alleges  that  in 
view  of  all  the  facts  set  forth  the  complainant  is  es- 
topped to  assert  the  rights  claimed  in  its  bill.  Cockrell 
alleges  that  what  he  did  in  connection  with  the  matters 
complained  of  was  done  as  the  a^ent  of  the  defendant 
land  company. 
The  first  deposition  of  J.  H.  Bartlett,  the  general  man- 
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ager  of  the  complainant  company,  was  taken  June  10, 
1900. 

The  defendants  by  consent  filed  a  supplemental  an- 
swer July  14,  1900.  In  this  answer  the  following  de- 
fenses are  relied  on : 

1.  That  the  Cumberland  Gap  Water  Co.  is  a  corpora- 
tion organized  under  the  laws  of  Tennessee  a  charter 
having  been  granted  it  in  November,  1891. 

2.  That  its  water  pipes  laid  and  the  water  diverted 
as  complained  of  in  the  bill,  and  which  is  being  supplied 
to  the  public  of  the  town  of  Cumberland  Gap,  was  and 
is  supplied  not  only  by  permission  of  complainant,  as 
averred  in  the  original  answer,  but  by  virtue  of  the 
powers  conferred  in  the  charter  of  the  water  company, 
and  by  the  permission,  contract  and  concession  of  said 
town  of  Cumberland  Gap,  and  under  the  laws  of  this 
State. 

The  charter  of  the  water  company  is  filed  as  exhibit 
to  this  supplemental  answer,  and  certain  provisions  of 
said  charter  are  copied  in  the  answer. 

It  is  averred  that  the  water  company  is  a  public  cor- 
poration, and  that  the  furnishing  of  water  to  the  people 
of  the  town  of  Cumberland  Gap  and  the  public  by  said 
company  or  its  assignee  is  a  public  purpose,  such  as 
gave  to  it  the  right  to  take  private  property  for  its  pub- 
lic purposes,  and  tliat  under  this  right  and  by  consent 
of  complainant  the  acts  complained  of  were  done,  and 
that  the  property  taken  was  so  taken  and  is  being  used 
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for  the  public  purpose  for  which  said  company  was 
chartered. 

8.  That  the  pipes  were  laid  and  the  water  diverted 
under  and  pursuant  to  a  contract  with  the  municipality 
of  Cumberland  Gap,  which  possessed  the  usual  powers 
of  such  corporations  under  the  laws  of  this  State,  and 
which  possessed  such  powers  applicable  to  itself  under 
the  act  of  the  legislature  of  1891,  chap.  193,  and  this  act 
is  referred  to,  pleaded  and  relied  on.  The  answer  copies 
sec.  5,  subseca  7  and  16  of  the  act,  and  specially  relies 
OQ  the  same. 

In  the  consent  agreement  for  this  supplemental  plead- 
ing or  answer  to  be  filed,  it  is  agreed  that  the  special 
statute  therein  referred  to  is  sufficiently  pleaded.  And 
it  is  further  agreed  that  the  complainant,  the  American 
Association,  Incorporated,  has  title  to  the  land  claimed 
by  it  in  the  bill,  and  that  the  defendant  Land  company 
has  title  to  the  land  claimed  by  it  in  the  answer. 

We  have  thus  at  length  set  out  the  pleadings  in  this 
interesting  case,  to  the  end  that  the  field  of  controversy 
as  presented  by  the  parties  themselves  might  be  before 
the  court,  and  because  of  the  zeal,  earnestness  and  abil- 
ity with  which  able  counsel  have  argued  their  respec- 
tive contentions. 

« 

A  large  mass  of  evidence  was  produced  by  the  liti- 
gantSb  With  its  exhibits,  the  pleadings  and  a  lengthy 
bill  of  exceptions  preserving  exceptions  to  the  rulings 
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of  the  chancellor  on  evidence  offered  it  makes  up  this 
large  record  of  some  three  hundred  and  forty  pages. 

The  cause  was  heard  by  the  chancellor,  October  11, 
1900.     He  decreed,  in  substance : 

1.  That  the  defendants  nor  either  of  them  had  any 
right  to  put  down  the  pipes  in  question  over  the  lands 
of  complainant  lying  in  the  State  of  Virginia,  and  that 
complainant  has  the  right  to  have  said  pipes  and  the 
pipe  line  which  extends  from  the  State  line  between  the 
States  of  Tennessee  and  Virginia  up  the  mountain  to- 
wards the  water  tank  put  in  by  defendants  removed  in 
so  far  as  the  same  is  now  located  on  the  complainant's 
land ;  that  the  pipe  line  to  be  removed  extends  from  the 
State  line  aforesaid  and  from  the  point  where  it  crosses 
the  State  line  up  the  mountain  to  the  line  between  the 
lands  of  complainant  and  the  lands  of  the  defendant 
company,  as  shown  on  exhibit  "A"  to  the  bill;  that  de- 
fendant Cockrell  remove  said  pipe  line  from  the  land  of 
complainant  as  ordered  within  sixty  days  from  the  date 
of  the  decree,  and  in  default  of  doing  so  he  is  adjudged 
to  be  in  contempt  of  court  and  subject  to  the  penalties 
of  contempt 

2.  That  the  defendants  and  each  of  them  and  their 
agents,  employees  and  servants  be  perpetually  enjoined 
from  collecting  or  receiving  any  rents,  royalties  op  any- 
thing whatever,  directly  or  indirectly,  from  any  person 
for  any  water  that  may  flow  through  that  portion  of  said 
pipe  line  ordered  in  the  decree  to  be  taken  up  after  sbdy 
days  from  date  of  the  decree^  and  be  enjoined  from  aet^ 
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ting  up  any  claim  whatever  to  the  right  to  use  said  por- 
tion of  said  pipe  line  where  it  now  is  after  sixty  days 
from  this  date. 

3.  That  complainant  recover  of  the  defendants  the 
cost  of  the  cause,  for  which  execution  is  awarded. 

4.  That  the  pipe  line  of  the  defendant  water  com- 
pany as  it  is  now  located  in  the  streets  of  the  town  of 
Cumberland  Gap  is  not  in  violation  of  complainant's 
rights  and  constitutes  no  trespass  on  complainant's 
proi)erty,  and  the  bill,  so  far  as  it  seeks  to  have  the 
same  removed  and  the  maintenance  of  the  same  enjoined 
is  dismissed. 

5.  That  the  court  does  not  pass  upon  nor  adjudge 
the  rights  of  the  defendant  land  company,  if  any  it  has, 
or  the  other  defendants,  under  that  part  of  the  deed  of 
J.  W.  Divine  to  the  said  land  company  wherein  he  con- 
veys to  it  the  mill  site  of  the  parties  of  the  first  part, 
formerly  used  as  a  carding  machine  and  the  water  power 
as  reserved. 

The  decree  recites  certain  objections  to  certain  evi- 
dence and  the  action  of  the  chancellor  thereon.  There 
is  also  a  full  bill  of  exceptions  showing  the  action  of  the 
court  upon  objections  to  evidence. 

The  defendants  prayed  and  were  granted  an  appeal 
from  the  decree  ordering  a  removal  of  the  pipe  line  and 
in  adjudging  Cockrell  in  contempt  upon  his  failure  to 
remove  it  in  the  time  specified,  and  in  enjoining  them 
from  distributing  water  received  through  said  pipe  line 
to  their  patrons  and  collecting  tolls  or  rent  for  the  same. 
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They  also  appealed  from  all  his  rulings  on  evidence 
wherdn  he  failed  to  sustain  their  exceptions  to  evidence^ 
and  wherein  he  siustained  exceptions  to  evidence  offered 
by  them. 

The  complainant  has  brought  the  case  up  by  writ  of 
error  to  review  certain  parts  of  the  decrea  Both  par- 
ties have  assigned  error&  Those  assigned  by  the  de- 
f endants  are : 

1.  That  the  chancellor  erred  in  failing  to  And  as  a 
fact  that  J.  W.  Bartlett^  the  general  manager  of  the 
complainant,  gave  permission  to  lay  the  pipes  and  divert 
the  water  in  qu^estion. 

2.  He  erred  in  failing  to  And  as  a  fact  that  the  agents 
and  officers  of  the  American  Association,  Limited,  held 
out  as  an  inducement  to  purchasers  of  lots  that  they,  the 
purchasers,  would  have  a  right  to  use  the  water  just  as 
th^  are  now  using  it,  and  that  these  representations 
were  material  inducements  to  purchasers. 

These  are  designated  by  appellants  as  errors  of  fact 
The  errors  of  law  assigned  are : 

1.  The  chancellor  erred  in  sustaining  complainant's 
exception  to  the  testimony  of  witnesses  to  the  effect  that 
complainant  through  its  general  manager  had  given  x>er- 
mission  to  construct  the  line  of  pipe  across  complain- 
ant's  land  and  divert  the  water. 

2.  He  erred  in  overruling  defendants'  exception  to 
the  testimony  of  witness  A.  A.  Meyers,  in  which  said 
witness  deposes  to  the  declaration  of  J.  H.  Bartlett  in 
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denial  of  Iiaying  given  the  verbal  permission  to  lay  the 
pipes  in  question. 

3.  He  erred  in  sustaining  complainant's  exception  to 
the  testimony  to  the  effect  that  the  officers,  agents  and 
representatives  and  attorneys  of  the  American  Associa- 
tion, Limited,  held  out  to  purchasers  that  they,  the  pur- 
chasers, would  be  furnished  with  and  have  a  right  to 
the  use  of  the  water  in  question  just  the  same  as  it  is  now 
being  furnished  to  them  and  as  they  are  now  using  it. 

4.  He  erred  in  not  holding  that  defendants,  under 
the  charter  powers  of  the  Cumberland  Gap  Water  Co., 
were  fully  protected,  so  far  as  this  action  is  concerned, 
in  laying  and  maintaining  the  pipes  and  in  diverting  the 
water. 

5.  He  erred  in  not  holding  that  defendants  were  and 
are  fully  protected  especially  as  against  complainant  in 
in  laying  and  maintaining  the  pipes  and  diverting  the 
water  because  of  laying  off  the  town  of  Cumberland  Gap 
as  it  is  and  selling  lots  there  accompanied  with  verbal 
assurances  of  water  rights,  and  giving  verbal  permission 
to  lay  the  pipes  and  divert  the  water,  all  of  which  es- 
topped complainant  from  maintaining  this  suit 

6.  He  erred  in  decreeing  that  defendants  had  no 
right  to  lay  and  maintain  the  pipe  and  conduct  water 
through  it  on  complainant's  Virginia  lands,  because 
courts  of  this  State  have  no  jurisdiction  over  the  subject- 
matter  in  so  far  as  it  lies  in  the  State  of  Virginia. 

7.  He  erred  in  adjudging  that  defendant  Cockrell  re- 
move the  pipe  line  from  complainant's  Virginia  land  and 
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by  peremptory  injunction  directing  him  to  do  so,  and 
by  all  his  orders  and  decrees  in  personam  as  a  means  of 
affecting  the  Virginia  land. 

8.     He  erred  in  adjudging  cost  against  defendants. 

Complainant  assigns  the  following  errors  in  support 
of  its  writ  of  error : 

1.  The  chancellor  erred  in  not  decreeing  that  defend- 
ants had  no  right  to  divert  the  water  of  Gap  Creek  from 
its  natural  channels  as  thev  have  done. 

2.  He  erred  in  not  decreeing  that  the  pipes  should  be 
removed  from  the  streets  of  the  town  of  Cumberland 
Gap,  since  the  pipes  were  not  put  down  within  the  time 
allowed  by  the  ordinance  of  said  town,  and  because  the 
water  company  never  had  any  board  of  inspectors  ap- 
pointed as  required  by  its  charter,  which  was  a  prerequi- 
site to  the  exercise  of  its  franchises. 

There  are  but  few  undisputed  questions  of  fact  in 
this  case,  the  questions  discussed  being  for  the  most  part 
questions  of  law. 

We  state  the  following  facts  appearing  in  the  record 
pertinent  to  the  issues  involved  and  necessary  to  be  pre- 
sented in  order  to  their  proper  determination : 

1.  The  town  of  Cumberland  Gap  is  at  the  foot  of 
Cumberland  Mountain,  in  Claiborne  county,  Tennessee. 
The  land  on  which  it  is  located  was  platted  and  mapped 
into  blocks,  streets  and  alleys  some  ten  or  twelve  years 
ago,  for  the  purpose  of  building  a  town  there.  At  that 
time  the  land  thus  platted  and  mapped  and  quantities 
Qf  other  real  estate  in  the  vicinity,  some  in  Tennessee 
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and  some  in  Virginia,  belonged  to  a  then  going  corpora- 
tion known  aB  the  American  Association,  Limited.  We 
here  for  the  purpose  of  giving  a  visible  presentation  of 
the  location  of  the  town  and  surrounding  country,  make 
a  part  of  this  report  and  opinion  exhibit  '*A"  to  the 
original  bill  filed  in  the  case  and  sent  up  with  the  record 
by  order  of  the  chancellor. 

2.  The  American  Association,  Limited,  sold  a  large 
number  of  lots  in  its  platted  or  mapped  town  of  Cum- 
berland Gap,  and  various  purchasers  of  said  lots,  erected 
residences  and  business  houses  on  lots  purchased  by 
them.  The  town  became  a  place  of  some  five  hundred 
inhabitants. 

3.  The  evidence,  if  admissible  in  this  case,  establishes 
the  fact  that  the  American  Association,  Limited,  in 
advertising  its  town  site  and  its  advantages  and  the 
value  of  lots,  presented  as  one  prominent  benefit  the 
easy  accessibility  of  an  abundant  supply  of  pure  water, 
and  .promised  that  waterworks  would  at  once  or  soon 
be  erected  to  supply  the  town  and  its  people  with  water. 
The  water  supply  referred  to  by  said  association  was 
water  furnished  by  what  is  known  in  the  record  as  Gap 
Creek,  which  has  its  source  in  Cave  Spring,  and  bursts 
out  of  the  side  of  the  mountain  some  two  hundred  and 
fifty  or  three  hundred  feet  above  the  town  and  about  half 
way  up  the  side  of  the  mountain. 

4.  The  plat  or  map,  exhibit  "A"  to  the  original  bill, 
and  made  a  part  of  this  opinion,  presents  the  location  of 
Cave  Spring  on  the  side  of  the  mountain,  it  being,  as 
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stated,  the  source  of  Gap  Creek,  and  also  the  channel  of 
Gap  Creek  to  the  point  where  it  reaches  the  limits  of  the 
town  of  Cumberland  Gap.  It  also  shows  the  location  of 
the  line  between  the  States  of  Tennessee  and  Virginia  in 
that  immediate  vicinity.  It  also  shows  the  lines  of  the 
land  of  complainant  and  of  the  defendant  land  company 
in  relation  to  Gap  Creek,  and  that  Cave  Spring,  the 
source  of  this  creek,  is  on  the  land  of  the  defendant  land 
company.  We  speak  here  and  in  this  connection  of  the 
lands  of  said  company  along  Gap  Creek  between  Cave 
Spring  and  the  limits  of  the  town  of  Cumberland  G^p. 

5.  Certain  parties,  in  November,  1891,  obtained  from 
the  State  of  Tennessee  a  charter  incorporating  Cumber- 
land Gap  Water  Co.  Its  charter  is  filed  in  the  record  as 
an  exhibit  to  the  supplemental  answer  filed  by  the  de 
fendant.  Among  the  provisions  of  its  charter  are  the 
following : 

"Said  company  is  hereby  authorized  and  empowered 
and  invested  with  the  privilege  to  lay  down  pipes  aivi  to 
extend  aqueducts  and  conductors  through  all  or  any  of 
the  streets,  lanes,  alleys  of  said  city,  and  to  supply  the 
inhabitants  of  said  city  with  water  by  public  works,  and 
for  the  purpose  of  laying  down  such  pipes,  aqueducts 
and  conductors  may  take  up  the  pavements  or  sidewalks 
upon  such  streets  after  permission  has  been  first  ob- 
tained from  proper  authority  of  said  city. 

"Said  company  is  hereby  empowered  and  authorized  to 
condemn  and  take  such  lands  as  may  be  necessary  for 
the  establishment  of  its  reservoir  and  works;  and  the 


APPEALS  REPORTS,  VOL.  2.  153 

American  Assn.,  Inc.  y.  Land  Company. 

right  of  way  through  the  lands  between  its  reservoir  and 
the  said  city,  to  lay  their  pipes,  aqueducts  and  conduc- 
tors, and  keep  the  same  in  repair  is  hereby  granted  said 
company,  provided  that  such  pipes  and  conductors  shall 
be  laid  in  such  manner  as  to  do  as  little  injury  to  the 
property  of  private  persons  as  possible,  and  provided 
farther  that  said  company  shall  make  such  compensation 
to  the  owners  of  the  real  estate  condemned  or  taken  or 
through  which  the  pipes,  conductors  or  aqueducts  may 
be  laid.^' 

6.  The  municipal  corporation  or  town  of  Cumberland 
Oap  was  established  by  the  act  of  the  legislature  passed 
in  March,  1891,  chap.  193,  of  the  Acts  of  Tennessee,  1891, 
In  this  act  the  town  is  given  the  usual  powers  vested  in 
municipal  corporations  under  the  laws  of  this  State. 
Under  section  5  and  its  subsection  of  the  act  creating  a 
municipality,  it  is  provided  that  the  town  council  shall 
have  the  power  by  ordinance  to  provide  the  town  with 
waterworks,  or  to  contract  with  others  for  waterworks 
within  or  beyond  the  town  for  corporate  purposes,  and 
for  the  prevention  or  extinguishment  of  fires. 

7.  While  the  Cumberland  Gap  Water  Co.  was  char- 
tered in  1891,  there  was  no  organization  under  its  char- 
ter until  some  time  in  1895.  It  did  organize  under  its 
charter  in  1895,  and  received  from  the  city  council  of  the 
town  of  Cumberland  Gap  a  concession  to  lay  its  pipes  in 
the  streets  of  the  town,  and  it  entered  into  a  contract 
with  the  town  to  supply  it  and  its  inhabitants  with 
water  at  specified  rates.     In  pursuance  of  its  powers  as 
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it  believed  them  to  exist,  the  water  company  laid  its 
main  pipe  six  inches  in  diameter.  The  main  pipe  taps 
Gap  Creek  at  "A"  on  map  exhibit  A  to  the  bill,  and  ex- 
tends thence  down  the  side  of  the  mountain  to  a  point 
where  it  reaches  the  corporate  line  of  the  town  of  Cum- 
berland Gap  near  the  end  or  mouth  of  Brooklyn  street, 
as  shown  on  said  map.  This  main  pipe  is  extended 
along  several  of  the  streets  of  the  town.  Citizens  desir- 
ing to  use  water  from  the  main  pipe  run  a  small  pipe 
line  from  it  to  their  residences  or  places  of  business. 
They  pay  rates  according  to  the  size  of  their  pipe  line 
connecting  with  this  main  pipe  line  of  the  company.  The 
water  company  furnishes  free  at  various  points  in 
the  town  hydrants  for  use  in  sprinkling  the  streets  and 
putting  out  fires  and  other  public  purposes.  It  also 
furnishes  water  to  the  tanks  of  the  railroad  company  as 
shown  on  said  map.  The  rates  charged  for  water  are 
reasonable. 

8.  Previous  to  1893  and  the  organization  of  the  Cum- 
berland Gap  Water  Co.  in  1895,  and  its  construction  of 
its  waterworks  system,  four  small  pipe  lines  were  put 
down  connecting  with  Cave  Spring  and  its  outflow  of 
water,  and  said  pipe  lines  passing  over  the  land,  as  does 
the  main  pipe  line  now  complained  of,  furnished  water 
to  the  parties  putting  them  down.  At  the  time  these 
four  pipe  lines  were  put  down  the  American  Association, 
Limited,  owned  the  property  crossed  that  is  now  owned 
by  the  complainant,  the  American  Association,   Incor- 
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I>orated,  and  which  is  crossed  by  the  main  pipe  line  of  the 
defendant  water  company. 

9.  The  American  Association,  Limited,  through  its 
general  manager,  assented  to  the  laying  of  these  four 
pipe  lines.  When  the  present  system  was  established 
these  four  small  pipe  lines  were  taken  up  and  discon- 
tinued- 

10.  The  American  Association,  Limited,  became  em- 
barrassed financially,  and  it  was  wound  up  as  an  insol- 
vent concern  in  the  federal  court  at  Knoxville,  and  its 
properties,  etc.,  sold  under  orders  and  decrees  of  that 
court,  and  at  the  sale  thereof  became  the  property  of 
the  complainant,  the  American  Association,  Incorpor- 
ated. As  stated,  the  complainant,  the  American  Asso- 
ciation, Incorporated,  owns  all  the  real  estate  in  and 
around  Cumberland  Gap  formerly  owned  by  the  Amerir 
can  Asociation,  Limited,  which  it  has  not  disposed  of. 
The  complainant  owns  some  improved  and  a  large  num- 
ber of  unimproved  lots  in  the  town  of  Cumberland  Gap, 
the  corporate  limits  of  which  are  shown  on  exhibit  A  to 
the  bill.  Some  of  its  lots  abut  on  Gap  Creek  and  others 
lay  back  from  the  same,  and  it  owns  land  on  both  sides 
of  Gap  Creek  from  about  or  near  the  line  designated 
"Jones^  purvey"  on  the  map  exhibit  A,  down  to  or  near 
the  point  designated  "Cave  Spring." 

11.  The  insistence  that  the  main  pipe  of  defendants 
passes  across  the  land  from  the  point  where  it  leaves 
the  land  of  defendant  land  company  to  where  it  leaves 
the  land  of  complainant  at  or  near  the  corporate  limits 
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of  the  town  of  Cumberland  Gap  is  about  four  hundred 
feet.  All  this  distance  is  on  the  steep  side  of  the  moun- 
tain, and  the  land  crossed  is  not  fit  or  suitable  for  any 
productive  purpose,  and  the  pipe  as  put  down  does  not 
damage  in  any  sense  the  land,  unless  the  diversion  of  a 
part  of  the  water  of  Gap  Creek  from  its  natural  channel 
and  having  it  pass  through  said  pii)e  to  the  town  consti- 
tutes a  damage. 

12.  Cave  Spring,  which  is  the  source  of  the  water 
flowing  along  Gap  Creek,  affords  some  2,000,000  gal- 
lons of  water  per  day — that  is,  this  is  about  its  average 
yield.  It  flows  more  in  the  rainy  season  than  in  the 
dry  season  of  the  year.*  The  water  is  pure  and  of  a  very 
fine  quality. 

13.  The  charter  of  the  defendant  water  company  con- 
.tains  the  following  provisions : 

"Said  company,  before  it  shall  exercise  any  of  the 
rights,  powers  and  privileges  herein  granted,  in  order 
to  secure  a  bountiful  supply  of  good,  pure  and  wholesome 
water,  shall  first  apply  to  the  authorities  of  said  city  for 
the  appointment  of  a  board  of  inspectors  to  be  composed 
of  seven  members  who  are  to  be  citizens  and  freeholders 
of  said  city,  three  of  whom  shall  be  chosen  from  the  medi- 
cal profession  if  practicable.  Said  board  so  chosen^ 
after  being  duly  sworn,  shall  make  and  file  their  report 
with  the  authorities  of  said  city,  stating  therein  from 
what  source  or  sources  said  water  supply  shall  be  ob- 
tained. A  report  of  the  majority  of  the  members  com- 
posing said  board  shall  be  filed  with  said  city  authorities. 
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and  the  same  shall  be  conclusiye  aa  to  the  course  and 
qnantiiy  of  said  water  supply.  Said  board  shall,  within 
ten  days  after  their  said  appointment  and  qualification, 
file  their  report  duly  sworn  to  with  said  city  authori- 
ties" 

The  water  company  never  applied  for  the  appointment 
of  the  board  of  inspectors  called  for  in  said  provision, 
and  no  such  board  was  appointed,  nor  did  any  authori- 
ties of  the  town  make  a  report  relative  to  the  supply  of 
water  or  its  quality.  As  before  stated  the  water  com- 
X>any  received  a  concession  and  made  a  contract  with  the 
town  to  supply  it  with  water,  but  before  it  organized 
and  put  down  its  system  the  town  of  Cumberland  Gap 
surrendered  its  charter  or  was  abolished  and  ceased  to 
have  a  municipal  existence. 

14.  There  is  no  dispute  as  to  the  fkct,  howerer,  that 
defendant  did  furnish  a  bountiful  supply  of  pure,  whole- 
some water,  and  that  it  was  doing  so  when  this  suit  was 
instituted.  As  the  corporation  had  ceased  to  exist  as  a 
municipality  and  as  a  city,  no  corporate  entity  was  in 
existence  for  the  defendant  water  company  to  apply  to 
for  appointment  of  a  board  of  inspectors,  as  provided 
for  in  the  provision  of  the  charter  of  the  water  company 
above  copied. 

16.  Hie  defendant  water  company,  August  1,  1896, 
by  deed  conveyed  its  rights,  privileges,  etc.,  with  its  ap- 
pliances to  supply  the  town  and  its  inhabitants  with 
water  to  its  codefendant,  the  land  company,  the  latter  com* 
paay  obligating  itself  to  keep  up  the  water  system,  and 
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furnish  to  consumers  as  good  water  service  as  had  been 
furnished  by  the  water  company  at  the  same  rates,  or 
lower  rates  than  was  charged  by  the  water  company. 
This  conveyance  by  the  water  company  to  the  land  com- 
pany was  made  in  compliance  with  the  terms  of  the  con- 
tract under  which  the  water  company  got  the  right  to 
utilize  the  water  at  its  source  at  Cave  Spring  on  the  land 
of  the  defendant  land  company. 

16.  The  proof  is  slightly  conflicting  as  to  whether  the 
main  pipe  of  defendant  strikes  the  corporate  limits  of 
the  town  of  Cumberland  Gap  at  the  State  line  or  a  short 
distance  on  the  Virginia  side.  We  think,  taking  the 
weight  of  the  evidence,  that  the  said  pipe  strikes  the 
street  of  the  town  some  twenty  feet  on  the  Virginia  side 
of  the  line. 

17.  The  defendant  land  company  claims  the  right  to 
use  and  control  the  flow  of  Cave  Spring  by  virtue  of  res- 
ervations and  deeds  of  preceding  owners  of  the  land  over 
which  the  water  flows  down  to  the  point  marked  "milP^ 
at  the  State  line.  This  claim  is  based  on  the  following 
facts,  which  are  embraced  in  an  agreement  of  counsel 
in  the  record :  • 

^^In  this  cause  it  is  agreed  that  John  O.  Nunlee  at  one 
time  owned  the  lands  on  which  the  town  of  Cumberland 
Gap  is  now  built,  and  the  lands  on  the  mountain  side 
north  of  the  gap  on  which  is  situated  the  water  supply 
now  in  question.  It  is  agreed  that  the  said  Nunlee,  by 
deed  dated  April  12, 1873,  conveyed  to  Preston  A.  How- 
ard,  a  one-half  interest  in  the  lands  on  which  Gumb»- 
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land  Gap  is  now  built,  including  the  lands  on  the  side  of 
Cumberland  mountain  north  of  Cumberland  Gap  up 
to  about  the  line  designated  'Line  of  Jones'  survey  on 
map  filed  exhibit  A  to  the  original  bill  in  this  cause/  and 
that  in  making  his  conveyance  to  the  said  Howard  he 
made  a  reservation,  to  use  the  language  of  the  deed  of 
*the  carding  machine  and  fixtures,  with  perpetual  privi- 
lege of  water.*  And  it  is  agreed  that  J.  W.  Divine  af- 
terwards became  vested  with  the  title  of  the  said  John  G. 
Nunlee  to  his  remaining  one-half  interest  in  said  lands 
including  the  reservation  and  to  the  land  on  Cumberland 
Mountain  north  of  the  line  which  Nunlee  had  conveyed 
to  Howard.  And  that  Divine  by  his  deed  of  October  1, 
1886,  conveyed  his  one-half  interest  in  the  lands  south  of 
the  line  which  Nunlee  had  conveyed  to  Howard  to  Alex. 
A.  Arthur,  trustee,  making  a  reservation  in  said  deed  in 
the  following  language :  'Reserving,  however,  sixty  feet 
square  for  the  mill  site  where  the  present  mill  now 
stands,  with  the  privilege  and  perpetual  use  of  the  water 
power  to  run  the  same.'  And  it  is  agreed  that  Divine 
subsequently  conveyed  to  the  Eastern  Kentucky  Land 
Co.  the  land  on  Cumberland  Mountain  north  of  and  run- 
ning with  the  line  which  Nunlee  had  conveyed  to  How- 
ard, being  what  is  designated  on  exhibit  A  to  original 
bill  in  this  cause  as  ^Line  of  Jones'  survey,'  and  on  which 
is  located  the  spring  furnishing  the  water  supply  in  con- 
troversy in  this  case,  and  in  this  conveyance  he  conveyed 
the  reservation  made  in  the  deed  to  Alex.  A.  Arthur, 
tniste&    The  carding  machine  and  mill  spoken  of  are 
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one  and  the  same  building  or  place,  and  is  the  place 
which  is  designated  on  the  map  filed  'exhibit  tP  to  the 
deposition  of  O.  B.  Cockrelly  in  this  case,  'Mill/  being 
the  rectangular  figure  through  which  the  State  line 
passea  The  American  Association,  Incorporated,  ac- 
quired and  now  owns  the  title  which  Nunlee  cony^ed  to 
Howard  and  which  Divine  conveyed  to  Arthur  to  the 
land  south  of  the  line  which  Nunlee  conveyed  in  his 
deed  to  Howard,  its  title  having  passed  to  it  through  the 
American  Association,  Limited,  and  the  Eastern  K^i- 
tucky  Land  Co.  owns  the  land  north  of  the  same  line  to- 
gether with  the  reservation  hereinbefore  set  o^t  in  the 
deed  of  Nunlee  to  Howard  and  Divine  to  Arthur.  It  is 
further  agreed  that  the  legislature  of  Tennessee,  by  an 
act  passed  March  80, 1893,  which  act  is  chap.  63  of  Acts 
of  1893,  repealed  the  charter  of  the  town  of  CJumber- 
land  Gap,  which  act  is  agreed  may  be  read  in  evidence  on 
the  trial  of  this  cause.  And  it  is  further  agreed  that 
this  agreement  may  be  read  as  evidence  in  the  trial  of 
this  cause." 

18.  After  Gap  Creek  reaches  the  State  line,  as  shown 
on  map,  exhibit  A,  which  is  at  the  foot  or  base  of  the 
mountain,  there  is  but  little  fall  in  it,  and  the  fall  from 
thence  on  is  not  suf^cient  to  make  the  water  of  use  as  a 
water  power  for  any  useful  purpose  in  propelling  ma- 
chinery of  any  kind,  and,  so  far  as  is  disclosed  by  the 
record,  it  was  never  used  for  any  such  purpose. 

19.  All  the  water  diverted  by  the  main  pipe  of  defend- 
ants not  consumed  by  the  citizens  and  business  houses  in 
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Gninberland  Gap  and  the  railroad^  is  returned  to  the 
original  channel  of  Gap  Creek  within  the  limits  of  the 
town. 

20.  The  waterworks  system  in  use  in  supplying  the 
town  of  Cumberland  Gap  with  water  is  a  great  conven- 
ience to  its  inhabitants.  It  has  lessened  the  rate  of  in- 
surance, and  to  remove  it  without  substituting  another 
equally  as  available  would  greatly  depreciate  the  value 
of  property  in  the  town  and  greatly  discommode  the 
citizens. 

21.  From  about  September  1, 1895,  until  this  bill  was 
filed  the^  defendants  had  been  supplying  the  town  of 
Cumberland  Gap  and  its  people  with  water  through  its 
system  of  waterworks  without  objection,  protest  or  com- 
plaint 

So  far  the  facts  stated  are  not  seriously  controverted 
in  the  record.  Indeed,  there  are  but  two  seriously  dis- 
puted questions  of  fact  in  the  record  as  we  view  it  Th^ 
are,  first,  as  to  the  quantity  of  water  diverted  from  Gap 
Creek  by  the  pipe  of  defendant,  and,  second,  whether  or 
not  Bartlett,  the  general  manager  of  the  complainant, 
gave  permission  or  assented  to  the  laying  of  the  main 
pipe  of  defendant  across  its  land  in  reaching  the  streets 
of  Cumberland  Gap  after  said  line  left  the  land  of  the 
defendant  land  company. 

It  is  practically  agreed,  or  rather  not  disputed,  that 
the  outflow  of  water  from  Cave  Spring  varies — ^that  is, 
that  the  outflow  is  somewhat  greater  in  rainy  seasons. 

2  Tenn  Change  11) 
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One  witness  testifies  that  the  diversion  of  water  by  the 
main  pipe  from  the  original  or  customary  channel  down 
the  side  of  the  mountain  is  twenty  or  twenty-five  per 
cent.  Another  is  of  opinion  that  it  diverts  about  half, 
and  still  another  gives  it  as  his  opinion  that  three- 
fourths  of  the  water  is  diverted.  We  take  it,  balancing 
all  the  evidence  bearing  upon  this  point,  that  from  thirty 
to  fifty  per  cent  is  diverted,  the  variance  in  the  diversion 
depended  upon  the  weather  conditions  and  the  volume  of 
the  outflow  at  different  times.  But,  as  before  stated,  all 
the  water  thus  diverted,  or  practically  all  of  it  not  actu- 
ally consumed  by  the  town  and  its  inhabitants  having 
connection  with  the  main  pipe  and  the  railroad,  is  re- 
turned to  the  original  channel  of  Gap  Creek  within  the 
limits  of  the  town  of  Cumberland  Gap. 

The  other  disputed  question  of  fact  it  is  difficult  un- 
der the  evidence  to  settle  with  entire  satisfaction  and 
confidence.  As  it  is  one  which,  if  settled  in  favor  of  the 
contention  of  defendants,  may  be  controlling  in  the  de- 
cision of  the  case,  we  have  read  and  weighed  again  and 
again  the  evidence  in  the  record  bearing  upon  it.  The 
direct  evidence  bearing  upon  it  is  flatly  in  conflict. 

C.  W.  Wadsworth  was  a  director  in  the  water  com- 
pany, and  assisted  in  its  organization.  He  was  a  lawyer 
living  at  Cumberland  Gap.  He  swears  that  the  water 
company  sent  a  committee  composed  of  E.  M.  Quillen 
and  himself  to  see  Mr.  Bartlett,  then  and  now  the  gen- 
eral manager  of  the  complainant  company  and  obtain 
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from  him  some  arrangement  We  quote  his  testimony 
bearing  upon  the  matter : 

"Mr.  Bartlett  discussed  the  matter  and  assured  us 
that  his  company,  being  a  large  holder  of  property  here, 
would  be  anxious  to  assist  or  aid  in  any  such  movement. 
The  getting  of  water  from  several  sources  upon  land  of 
complainant  was  discussed,  and  Mr.  Bartlett  told  us  to 
go  on  their  property  and  to  secure  water  wherever  we 
could^  and  it  would  be  all  right.  We  relied  on  this  per- 
mission, and  as  soon  as  we  secured  concession  from  the 
East  Kentucky  Land  Co.  for  water  at  Cave  Spring,  put 
in  the  present  waterworks,  which  are  on  complainant's 
land  only  a  short  distance  in  the  State  of  Virginia,  none 
in  Tennessee,  the  pipe  coming  in  about  at  State  line. 
The  land  over  which  it  passes  is  steep  mountain  side 
and  is  of  practically  no  value,  and  pipe  is  buried  eigh- 
teen inches  or  more  and  does  not  injure  same  in  any 
way." 

He  further  states,  and  such  is  the  fact  under  the  proof : 
"This  creek  is  the  only  available  water  supply  for  the 
town,  and  furnishes  a  splendid  waterworks."  This  wit- 
ness further  states :  "Since  the  filing  of  this  suit  I  have 
talked  in  my  office  about  sixty  days  since  with  Mr. 
Bartlett,  and  he  made  no  denial  whatever  of  having 
given  us  concession  above  stated." 

The  following  question  was  put  to  Mr.  Bartlett  in  his 
first  deposition :  "State  whether  or  not  you  ever  gave  theN 
defendants,  or  either,  or  any  of  them,  permission  to  lo- 
cate and  construct  the  water  pipe  line  mentioned  in  the 
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pleadings  of  this  case  over  the  property  of  complainant" 
He  answered :  "I  did  not"  He  also  denies  in  this  dep- 
osition that  he  admitted  to  Wadsworth  in  the  latter's 
office  that  he  had  given  permission  to  put  down  the  pipe 
across  his  company's  land.  In  his  second  deposition  he 
says  he  was  in  Wadsworth's  office  as  deposed  to  by 
Wadsworth,  but  denies  that  he  admitted  in  the  conversa- 
tion that  took  place  that  he  had  given  the  concession 
which  Wadsworth  then  claimed  he  had  given.  He 
swears,  in  effect,  that  Wadsworth's  manner  and  de- 
meanor were  of  the  bulldozing  order,  and  that  he  left  de- 
clining to  continue  the  discussion  or  to  have  any  diffi- 
culty with  him. 

This  is  the  state  of  the  direct  evidence  bearing  upon 
this  disputed  question. 

It  appears  that  soon  after  his  deposition  was  given 
Wadsworth  joined  the  federal  army,  then  being  organ- 
ized to  carry  on  the  war  with  Spain.  He  is  still  in  the 
army  of  the  United  States,  and  is  in  the  Philippine 
Islands.  Witnesses  affirmatively  give  him  an  excellent 
character  for  truth,  and  in  all  other  respects.  There  is 
no  evidence  to  the  contrary. 

It  appears  that  there  were  two  parties  present  in  his 
office  when  Wadsworth  and  Bartlett  had  the  interview 
just  alluded  to.  These  parties,  S.  A.  Williams  and  D.  C. 
Cottrell,  in  their  depositions  in  substance  state  that 
Bartlett  did  not  deny  having  given  the  permission  as 
averred  by  Wadsworth.    One  of  these  witnesses  says,  in 
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effect,  that  Wadsworth,  while  emphatic  in  his  manner 
and  tone,  was  not  threatening. 

The  evidence  is  clear  and  practically  undisputed  that 
the  stockholders  of  the  Cumberland  Gap  Water  Co.  ap- 
points a  committee  to  see  Mr.  Bartlett  and  get,  if  it 
could,  a  concession  to  put  down  the  pipe  across  his  com- 
pany's land.  This  committee  was  appointed  before  the 
pipes  were  put  down.  It  was  composed  of  Wadsworth 
and  E.  M.  Quillen.  E.  M.  Quillen  is  dead.  Beyond  dis- 
pute this  committee  went  to  see  Mr.  Bartlett  at  Middles- 
boro,  the  headquarters  of  the  complainant  company. 
Beyond  dispute  the  committee  returned  and  reported 
verbally  to  the  water  company  that  permission  to  lay  the 
pipe  had  been  given,  and  that  the  water  company,  rely- 
ing on  this  report,  proceeded  to  put  in  its  system,  in- 
cluding the  laying  of  its  main  six-inch  pipe  about  four 
hundred  feet  across  the  land  of  complainant  in  the 
State  of  Virginia.  This  was  done  in  the  months  of  July 
and  August,  1895,  and,  as  before  stated,  the  town  and 
its  inhabitants  were  furnished  with  water  through  the 
system  then  put  in  operation  without  protest  or  objec- 
tion until  this  suit  was  brought. 

To  corroborate  the  denial  of  Bartlett  in  reference  to 
the  permission  to  lay  the  pipe,  complainant  introduces 
certain  evidenca 

Mr.  A.  A.  Meyers,  a  witness  examined  June  1,  1900, 
says  that  he  supposes  that  he  was  a  stockholder  to  a  cer- 
tain limited  amount  in  the  water  company  at  the  time  it 
was  organized,  and  being  cautious  he  went  over  to  see 
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Bartlett  and  company,  and  thinks  he  met  Bartlett  and 
said  to  him  that  "Our  people  were  organized  into  a  water 
company,  and  that  he  noticed  they  were  crossing  his 
company's  land  with  their  pipes,''  and  that  he  wanted  to 
know  of  Bartlett  if  he  had  given  the  right  of  way,  and  as 
he  thought,  Bartlett  answered  rather  short  he  had  not, 
and  that  it  was  a  matter  that  would  have  to  be  referred 
to  the  London  Company  or  London,  anyway.    He  states 
further  that  he  asked  Bartlett  something  about  whether 
there  was  any  chance  to  get  a  right  of  way,  and  he  said 
if  they  were  approached  right  for  a  reasonable  sum 
they  would,  or  something  that  way.     This  witness  on 
cross-examination  could  not  state  whether  his  conver- 
sation was  before  or  after  the  visit  of  Wadsworth  and 
Quillen  as  a  committee  to  see  Mr.  Bartlett.     In  fact,  it 
appears  from  his  evidence  that  he  did  know  that  such  a 
committee  had  ever  been  appointed.    He  was  not  a 
stockholder  in  the  water  company,  as  he  discloses  in  his 
cross-examination,  but  had  been  solicited  to  take  some 
stock,  and  being,  as  he  states,  a  cautious  man,  proceeded 
to  investigate  on  his  own  behalf,  and  when  Bartlett  told 
him  that  his  company  had  not  granted  a  right  of  way, 
he  declined  to  take  any  stock.     He  states  that  he  did 
not  know  whether  at  this  time  the  water  company  had 
procured  a  charter  and  organized,  but  supposed  it  had, 
and  that  at  the  time  he  had  the  conversation  with  Bart- 
lett they  (meaning  the  water  company)  "were  up  this 
side  of  the  old  mill  and  were  approaching  the  associa- 
tion's land  and  I  thought  I  would  And  out  about  it  for 
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my  own  interest,"  In  this  interview  with  Bartlett  he 
does  not  pretend  that  he  represented  the  water  company 
or  anybody  but  himself. 

The  evidence  of  this  witness  was  objected  to  in  the 
court  below  by  defendants,  but  the  objection  was  over- 
ruled, and  it  affords  the  ground  for  one  of  the  assign- 
ments of  error  of  defendant 

J.  H.  S.  Morrison,  a  witness  for  the  complainant,  testi- 
fied that  he  had  a  conversation  with  Wadsworth  on  the 
day  that  he,  Wadsworth,  went  to  Middlesboro  for  the 
purpose  of  securing  a  subscription  to  the  water  com- 
pany's stock  from  Edgar  Watts  or  of  E.  and  P.  Watts, 
and  that  this  was  about  the  time  they  were  digging  the 
ditch  for  the  large  main  over  the  American  Association's 
property  on  the  side  of  Cumberland  Mountain.  He  says 
that  the  suggestion  to  Mr.  Wadsworth  that  he  would 
have  trouble  with  Mr.  Bartlett  over  the  right  of  way 
unless  he  had  already  secured  it,  remarking  at  the  time, 
^*The  trouble  I  had  had  with  him  in  getting  a  right  of 
way  over  the  same  property  for  a  tramway  to  haul  stone." 
He  further  testifies  that  in  this  conversation  they 
talked  considerably  about  the  power  of  injunctions,  and, 
^'we  both  decided  that  the  association  could  not  prevent 
them  from  building  their  waterworks  except  temporarily, 
because  it  would  not  constitute  irreparable  injury,  and 
that  if  he  [meaning  Bartlett,  we  presume]  did  interfere 
with  the  work  by  injunction,  the  injunction  could  be 
dissolved  upon  the  giving  of  bond  and  the  work  go 
ahead.''    He  testifies  that  Wadsworth  in  this  conversa- 
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tion  stated  that  at  that  time  they  did  not  have  the  asso- 
ciation's permission,  and  that  they  would  get  the  pipe 
down  before  Bartlett  knew  it,  and  that  they  could  settle 
the  matter  afterwards. 

We  have  thus  given  the  substance  of  all  the  evidence 
bearing  directly  upon  the  sharply  controverted  ques- 
tion of  whether  the  complainant  through  Bartlett,  its 
general  manager,  assented  to  ihe  water  company  laying 
its  main  pipe  line  across  its  land  on  the  side  of  the 
mountain  in  Virginia.  We  have  weighed  and  considered 
it  most  carefully  in  view  of  and  in  the  light  of  the  situa- 
tion and  all  the  facts  and  circumstances  appearing  in 
the  record,  and  we  have  done  so  because  we  conceive  that 
if  this  issue  of  fact  is  found  in  favor  of  defendants  it  set- 
tles the  controversy  adversely  to  the  right  of  the  com- 
plainant to  have  the  pipe  removed  as  it  is  laid  across  the 
land  of  complainant  in  Virginia,  and  hence  would  result 
in  a  reversal  of  the  decree  of  the  chancellor  in  so  far  as 
it  ordered  its  removal  by  defendant  under  the  penalty  of 
contempt  of  his  court  A  careful  reading  of  the  evi- 
dence in  the  record  bearing  upon  this  controverted  ques- 
tion readily  suggests  certain  conclusions  to  the  legal 
mind.  In  the  first  place,  Mr.  Bartlett  has  no  recollec- 
tion of  the  visit  of  Wadsworth  and  Quillen  to  him  as  a 
committee  to  secure  the  concession  or  right  to  lay  this 
main  pipe  line  across  the  association's  land  on  the  side 
of  the  mountain  in  Virginia.  It  is  certain  that  this 
committee  did  visit  him  for  this  purpose,  and  that  its 
members  reported  to  their  company  that  the  concessions 
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had  been  granted.  It  is  almost  absolutely  certain  from 
the  proof  that  the  mere  laying  of  this  pipe  across  the  as- 
sociation's land  down  the  roughs  rocky  mountain  side 
did  no  actual  damage  to  the  land  crossed  by  the  pipe. 
The  association  owned  a  large  number  of  lots^  some  im- 
proved, the  others  unimproved,  in  the  town  of  Cumber- 
land Gap,  the  inhabitants  of  which  it  was  designed  to 
supply  with  water  through  the  pipe.  The  evidence  is 
practically  undisputed  that  the  waterworks  established 
is  a  great  convenience  and  of  prime  importance  to  the 
town,  and  that  the  system  reduced  the  price  of  insurance 
and  enhanced  the  value  of  the  property  in  the  town,  and 
thus  enhanced  the  value  of  the  lots  and  properties  of  the 
association.  As  a  matter  therefore  of  cold,  calculating, 
commercial  consideration,  there  was  no  substantial  rea- 
son why  the  concession  to  lay  the  pipe  should  not  have 
been  granted,  unless  it  is  to  be  said  that  complainant  by 
reason  of  the  location  of  its  land  on  the  mountain  side 
between  the  town  and  this  source  of  the  supply  of  water, 
contemplated  the  erection  itself  of  a  system  of  water- 
works to  supply  the  town  and  to  receive  a  revenue  from 
its  oi)eration.  There  is  no  suggestion  in  the  proof  that 
it  entertained  such  a  purpose.  The  testimony  of  Mr. 
Morrison  is  not  necessarily  in  conflict  with  the  fact  es- 
tablished in  the  record  that  Wad^worth  aad  Quillen  as  a 
committee  visited  Bartlett  and  secured  the  concession 
that  they  reported  to  their  company  they  had  received* 
It  is  certainly  not  improbable  nor  impossible  that  the 
committee  visited  Bartlett  after  the  conversation  be- 
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tween  Wadsworth  and  Morrisoiiy  testified  to  by  the  lat- 
ter. As  before  stated,  Wadsworth  joined  the  federal 
army  soon  after  his  deposition  was  given  and  before  Mor- 
rison gave  his  eyidenca  He  is  in  the  Philippine  Islands, 
and  hence  it  is  that  his  evidence  is  not  before  us  in  re- 
lation to  the  matter  deposed  to  by  Mr.  Morrison,  and  to 
show  or  explain  whether  his  conversation  with  Morrison, 
referred  to,  was  before  or  after  he  with  Quillen  visited 
Mr.  Bartlett. 

The  evidence  of  Mr.  Myers  referred  to  is  indefinite  as 
to  time,  and  assuming  its  admissibility,  is  of  but  very  lit- 
tle probative  force  in  reference  to  the  direct  question  in 
issue. 

We  are  not  inclined  to  think  that  any  of  the  witnesses 
testifying  to  this  point  were  untruthful.  But  as  Mr. 
Bartlett  says  in  his  deposition  that  about  that  time  there 
were  an  immense  multiplicity  of  things  on  his  hands  and 
that  people  were  asking  for  so  many  things,  we  are  of 
opinion  that  he  gave  the  concession  to  the  water  com- 
pany to  lay  its  pipe  as  was  done,  as  Wadsworth  and 
Quillen  reported  to  the  water  company,  and  that  the 
fact  escaped  his  memory.  This  is  our  opinion  after  the 
most  thorough  consideration  of  the  evidence  that  we  are 
able  to  give  it,  and  hence  we  find  as  a  fact  that  complain- 
ant through  its  general  manager,  Mr.  Bartlett,  gave  its 
assent  to  the  defendant  water  company  to  lay  its  main 
pipe  across  its  land  about  four  hundred  feet  in  the  State 
of  Virginia,  it  being  the  pipe  ordered  by  the  chancellor  to 
be  taken  up  in  his  decree  in  this  case.    This  conclusion, 
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derived  from  the  evidence  cited,  is  strongly  fortified  by 
the  fact  disclosed  in  the  record  that  this  main  pipe  com- 
plained of  was  put  down  across  the  land  of  complainant 
in  Jnly  or  August,  1895 ;  that  the  system  of  which  it  is 
an  essential  part  waa  put  in  operation  supplying  the  peo- 
ple of  the  town  of  Cumberland  Gap  in  September,  1895, 
and  that  the  pipes  were  thus  used  from  that  time  until 
this  bill  was  filed,  without  complaint  or  objection.  Mr. 
Bartlett  is  indefinite  in  his  evidence  as  to  when  he  first 
learned  that  this  main  pipe  was  across  the  land  of  his 
company.  Obviously  Mr.  Bartlett  knew  that  the  water- 
works system  was  in  operation  soon  after  it  was  put  in 
operation  and  commenced  supplying  the  people  with 
water,  and  it  stands  to  reason,  and  we  so  find,  that  he 
soon  thereafter  knew  the  pipe  was  across  his  company^s 
land.  The  truth  is,  as  we  iilfer  from  the  testimony  of 
Mr.  Bartlett  himself,  that  his  company's  main  objection 
to  the  location  of  this  pipe  across  its  land  is  that  it  is  not 
bringing  it  any  revenue.  This  finding,  in  our  opinion, 
settles  about  all  there  is  in  the  lawsuit. 

Some  question  was  intimated  in  argument  as  to  the 
power  of  Bartlett  to  grant  the  concession  to  lay  the  pipe 
across  his  company's  land  as  was  dona  He  was  general 
manager  of  the  company's  properties  in  this  country. 
The  record  discloses  no  limitations  upon  his  powers.  If 
he  deemed  it  proper  for  the  best  interest  of  his  corpor- 
ation to  permit  by  parol  the  water  company  to  lay  a  pipe 
across  its  land  in  Virginia  in  the  establishment  of  its 
waterworks,  and  said  company,  relying  thereon^  ex- 
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pended  money  in  laying  the  pipe  and  constructing  its 
i^Btem,  his  company  will  not  be  heard  to  assert  a  right 
to  remove  the  pipe  and  destroy  the  system.  In  such  case 
the  doctrine  of  estoppel  applies  to  it 

But  the  complainant  insists  that  it  is  a  lower  riparian 
owner  along  the  banks  of  Gap  Creek,  and  as  such  has 
the  right  to  have  the  usual  flow  of  the  water  of  said  creek 
to  pass  to  it  in  its  accustomed  channel,  and  that  it,  aa 
such  riparian  owner,  has  the  right  to  receive  this  water 
undiminished,  untainted  and  unpolluted.  The  complain- 
ant does  own  land  on  the  said  cre^  below  the  town  of 
Cumberland  Gap,  and  its  contention  as  a  lower  riparian 
owner  strikes  at  the  whole  system  of  the  defendant  Now 
it  is  said  in  numerous  authorities  that  every  owner  of 
land  through  which  a  stream  of  water  flows  is  entitled 
to  the  use  and  enjoyment  of  the  water  and  to  have  the 
same  flow  in  its  natural  and  accustomed  course  without 
obstruction,  and  that  this  right  extends  to  the  quality 
and  quantity  of  the  water.  Merryfield  V.  Lombard 
(Mass.),  90  Am.  Dec.  172;  Stein  v.  Burden  (Ala.),  65 
Am.  Dec.  394;  Eolsmwn  v.  Bleaching  Co.,  14  St.  335; 
Mills  Co.  V.  Smith  (Miss.),  30  Am.  St  Reps.  546,  ex- 
tended note  and  cases  cited. 

In  Gould  on  Waters  it  is  said:  "The  casting  upon 
one's  own  land  of  dirt  and  foul  water  or  substances 
which  reach  the  stream  by  percolation,  and  letting  of 
water  made  noxious  by  participation  of  minerals,  or  ren- 
dering the  water  unfit  for  domestic,  culinary  or  Tnining 
purposes  or  for  cattle  to  drink  or  fish  to  live  in,  or  for 
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manufacturing  purposes  will  sustain  an  action.'^  See 
also  Angel  on  Water  Courses,  see.  136;  Addison  on 
Torts,  sec.  218. 

"But,^'  says  Mr.  Gould,  sec.  220,  "the  natural  right  of 
one  proprietor  to  have  the  stream  descend  to  him  in  its 
pure  state  must  yield  in  a  reasonable  degree  to  the  equal 
right  of  the  upper  proprietors,  whose  fertilizations,  cul- 
tivation or  occupation  of  their  own  land,  and  whose  use 
of  the  stream  for  mill  and  manufacturing  purposes,  for 
irrigation  and  domestic  purposes,  will  tend  to  make  the 
water  more  or  less  impure,  especially  when  the  popula- 
tion becomes  dense.^'  See  Coal  Co.  v.  Hamilton,  46  Am. 
St  Rep.  218.  In  Carey  v.  Daniels  (Mass.),  46  Am.  Dec. 
532,  Chief  Justice  Shaw  uses  this  language :  "Each  pro- 
prietor is  entitled  to  such  use  of  the  stream  so  far  as  it 
is  reasonable,  conformable  to  the  uses  and  wants  of  the 
community,  and  having  regard  to  the  progress  and  im- 
provements in  hydraulic  works  and  not  inconsistent 
with  a  like  reasonable  use  by  the  other  proprietors  of 
land  on  the  same  stream  above  and  below.'' 

The  sound  rule,  we  take  it,  to  be  extracted  from  the 
best  considered  cases  is  that  each  riparian  owner  has  an 
equal  right  to  have  the  stream  flow  through  his  land  in 
its  natural  channel,  without  material  diminution  in 
quantity  or  alteration  in  quality  but  with  this  limitation 
or  qualification,  however,  that  each  proprietor  is  entitled 
to  the  reasonable  use  of  the  water  for  domestic,  agricul- 
tural or  manufacturing  purposes. 

In  considering  this  subject  and  the  general  rule  found 
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SO  often  in  the  books  and  cases  that  every  riparian  pro- 
prietor has  an  equal  right  to  have   the  stream    flow 
through  his  land  in  its  natural  state,  without  material 
decrease  in  quantity  or  deterioration  in  quality,    we 
should  not  ignore  the  qualification  of  the  rule  and  the 
fact  that  the  wants  and  perhaps  the  necessities  of  the 
present  age,  and  of  its   agricultural,   commercial   and 
manufacturing  invention  and  of  its  arts  and  sciences, 
and  of  other  uses  in  which  water  is  an  indispensable 
element,  require  some  changes  in  the  channel  in  which 
water  naturally  flows,  and  that  these  uses  to  which 
water  is  put  to  meet  the  conditions  of  our  population 
and  its  industries  must  diminish  to  some  extent  its  quan- 
tity and  detract  somewhat  from  its  normal  purity.    As 
was  said  by  Chief  Justice  Stone  in  Tennessee  Coal,  Iron 
&  R.  R.  Co.  V.  Hamilton,  100  Ala.  252    (s.  c,   46   Am. 
St   Rep.   4852) :     "These  modifications  of  individual 
right  must  be  submitted  to  in  order  that  the  greater  good 
of  the  public  be  conserved  and  promoted." 

Of  course  there  is  a  limit  to  this  duty  on  the  part  of 
the  individual  to  yield,  and,  as  said  by  the  same  learned 
judge,  we  cannot  declare  a  rule  in  language  so  clear  and 
precise  as  that  it  can  be  applied  with  certainty  in  every 
case  that  may  arise.  See  also  Mississippi  Mills  Co.  v. 
Smith,  30  Am.  St.  Rep.  546. 

So  it  has  been  held,  and  such  we  think  is  sound  law, 
that  the  owner  of  land  through  which  a  running  stream 
of  water  flows  may  lawfully  use  the  water  therein,  and  if 
without  negligence  or  malice  on  his  part  an  unavoidable 
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loss  occurs  to  a  lower  riparian  owner,  it  affords  no 
ground  of  action.  Barnard  v.  Shirley  (Ind.),  41  Am. 
St  Rep.  454.  Moreover,  every  riparian  owner  has  the 
right  to  use  the  water  of  a  stream  flowing  across  his  land 
for  ordinary  domestic  purposes,  even  to  the  extent  of 
consuming  all  the  water  of  the  stream.  If,  however,  he 
materially  diminishes  its  quantity  by  diversion  for  man- 
ufacturing or  other  purposes,  having  no  necessary  or  ma- 
terial relation  to  the  proper  use  of  his  land,  he  will  be 
held  liable  to  a  lower  proprietor.  Clark  v.  Railroad 
(Pa.),  27  Am.  St.  Rep.  710,  note  and  cases  cited;  Dover 
V.  Oetchel,  79  Am.  Dec.  639,  and  extended  note. 

In  Philadelphia  v.  Collins^  68  Pa.  St  115,  it  is  said : 
"Every  individual  residing  upon  the  banks  of  a  stream 
has  a  right  to  the  use  of  the  water  to  drink  and  for  the 
ordinary  uses  of  domestic  life,  and  where  large  bodies  of 
people  live  upon  the  banks  of  a  stream,  as  they  do  in 
large  cities,  the  collective  body  of  the  citizens  has  the 
same  right,  but  of  course  in  an  exaggerated  degree." 

It  has  been  likewise  held  that  a  riparian  proprietor 
may  conduct  water  by  means  of  pipes  to  any  part  of  his 
land  where  it  will  be  most  convenient  and  advantageous 
to  him  in  the  proper  and  lawful  and  customary  operation 
or  cultivation  of  it,  and  may  use  the  part  so  diverted 
for  the  same  purposes  and  to  the  same  extent  that  he 
could  if  it  flowed  there  through  a  natural  channel. 
Chat  field  v.  Wilson,  31  Vt.  358 ;  Wheatly  v.  Chrisman,  24 
Pa-  St  298  (s.  c,  64  Am.  Dec.  657) ;  Barr  Water  Co.  v. 
Comes  (Vt),  36  Am.  St  Rep.  891-93. 
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Ib  the  caae  last  cited  it  is  said :  ^^Dwellers  in  towns 
and  villages  watered  by  a  stream  may  use  the  water  for 
domestic  purposes  to  the  same  extent  that  a  riparian 
owner  can,  provided  they  can  reach  the  stream  by  a  pub- 
lic highway,  or  secure  a  right  of  way  over  the  lands  of 
others.  It  is  immaterial  how  the  dwellers  on  the  stream 
take  the  water  for  the  purposes  for  which  they  may  law- 
fully use  it  They  can  drive  their  cattle  to  the  stream 
and  allow  them  to  quench  their  thirst,  and  carry 
water  in  pails  to  their  houses,  or  each  individual  can 
carry  the  water  in  a  pipe  to  his  dwelling  for  such  use, 
provided  he  can  secure  a  right  of  way  for  that  purpose, 
or  the  dwiBllers  on  the  stream  may  combine  their  funds 
to  procure  cheaper  and  better  transportation  by  means 
of  a  pipe  and  may  use  the  water  for  their  several  neces- 
sities to  the  same  extent  that  they  could  if  it  flowed  by 
their  dwellings  in  a  natural  channel."  See  also  Phila- 
delphia  v.  Commonwealth,  7  Pa,  St  363. 

It  must  be  apparent,  if  these  authorities  announce  the 
correct  rule  of  law  applicable  to  the  subject  in  hand,  that 
the  citizens  of  the  town  of  Cumberland  Gap  have  the 
right  to  use  the  water  of  Gap  Creek  flowing  through  or 
by  the  town  for  their  ordinary  household  and  business 
purposes,  and  if  each  one  of  them  has  the  right  to  carry 
or  pipe  the  water  from  the  creek  for  legitimate  pur- 
poses no  sound  reason  is  perceived  why  they  cannot  hire 
some  suitable  agency  to  do  it  for  them.  It  is  a  matter  of 
common  knowledge  that  waterworks  owned  either  by 
municipalities  themselves  or  by  corporations  are  the 
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usual  and  cnstoinary  agencies  of  supplying  the  people 
living  in  towns  and  cities  with  the  indispensable  ele- 
ment of  water  for  drinking,  culinary  and  sanitary  pur- 
poses. That  such  use  of  the  water  of  a  stream  flowing 
through  or  by  a  town  or  city  may  to  some  appreciable 
extent  diminish  its  quantity  or  somewhat  affect  its  nor- 
mal purity  immediately  after  the  stream  passes  beyond 
the  limits  of  the  town  or  city,  affords  no  ground  of  legal 
complaint  to  a  lower  proprietor  on  its  banks.  Nor  will 
it  do  to  establish  the  rule  that  the  owner  of  lots  or 
houses  in  the  lower  part  of  the  town  or  city  by  or 
through  which  a  running  stream  of  water  flows  can  pre- 
vent those  living  above  him  in  the  town  or  city  from  pip- 
ing, or  employing  some  one  to  pipe,  water  from  it  to  their 
houses  and  places  of  business  because  it  may  diminish 
the  quantity  of  the  flow  as  it  passes  his  property.  Such  a 
doctrine  would  be  destructive  to  the  safety  and  comfort 
of  urban  life.  It  would  at  least  place  these  essential  con- 
ditions very  much  at  the  whim  or  caprice  of  any  individ- 
ual living  in  the  lower  limits  of  the  town,  or  just  beyond 
those  limits,  who  might  take  the  notion  of  annoying  his 
neighbors  above  him  on  the  stream. 

We  are  of  the  opinion  that  no  legal  right  of  the  com- 
plainant, is  being  violated  in  the  supplying  of  the  citi- 
zens of  the  town  of  Cumberland  Gap  with  water  by  the 
mere  fact  that  they  are  supplied  in  their  houses  with 
the  water  from  Gap  Creek  by  means  of  pipes. 

It  is  urged  that  the  defendant  water  company,  or  its 

2  Tenn  Chan— (12) 
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assignee^  the  defendant  land  company,  is  occupying  the 
streets  of  the  town  of  Cumberland  Gap  without  sanction 
of  law,  and  that  therefore  the  court  in  this  case  should 
compel  the  removal  of  said  pipes.  The  argument  in  sup- 
port of  this  contention,  as  we  understand  able  Qounsel  of 
complainant,  is  rested  in  the  main  on  two  grounds :  first 
that  the  concession  of  the  town  council  allowing  the 
water  company  to  lay  its  pipes  in  the  streets  was  not 
accepted  within  the  time  specified  in  the  ordinance 
granting  the  concession ;  and,  second,  that  the  charter  of 
the  water  company  provided  that  before  the  company 
could  exercise  the  right  to  enter  the  town  and  supply  it 
with  water,  it  was  required  to  apply  to  the  town  for  a 
board  of  inspectors  to  investigate  and  report  as  to  the 
abundance  of  its  supply  and  its  purity  and  wholesome- 
ness,  and  that  as  no  such  board  was  appointed  and  no 
report  made  as  required,  which  were  prerequisite  con- 
ditions precedent  to  be  performed,  the  defendants  are 
trespassers  pure  and  simple,  who  are  daily  guilty  of  per- 
petrating a  continuing  nuisance  that  any  citizen  can  call 
on  the  courts  to  abate. 

With  respect  to  the  first  ground  stated  we  are  of  opin- 
ion, and  so  find  as  a  fact  from  the  evidence,  that  the 
water  company  did  accept  the  contract  or  ordinance  of 
the  town  in  the  time  prescribed.  But  if  it  did  not,  we 
are  of  the  opinion  that  a  diflferent  proceeding  from  this 
is  the  proper  one  to  suppress  the  exercise  of  its  chartered 
privil^es. 

With  respect  to  the  second  ground  stated  it  might  be 
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said  with  much  plausibility  that  the  appointment  of  a 
board  of  inspectors^  as  called  for  in  the  charter  of  the 
water  company,  is  not  a  mandatory  but  a  directory  pro- 
vision of  the  charter.  It  is  certain  that  it  can  be  said 
tiiat  it  is  a  provision,  the  nonobservance  of  which  no  one 
except  the  town  or  some  of  its  inhabitants  affected  can 
apply  to  the  courts  to  rectify.  Moreover,  we  are  of  the 
opinion  that  if  the  defendant  corporation  is  exercising 
powers  and  privileges  not  authorized  by  law,  the  proper 
remedy  is  by  a  proceeding  in  the  nature  of  a  quo  war- 
ranto proceeding  under  the  provisions  of  our  statute. 

We  hold,  therefore,  that  the  chancellor  committed  no 
error  in  refusing  to  order  the  defendant  to  remove  its 
pipes  from  the  streets  of  the  town  of  Cumberland  Gap. 
It  results  that  the  writ  of  error  of  complainant  must  be 
dismissed  with  cost. 

In  view  of  our  finding  to  the  effect  that  the  complain- 
ant through  its  general  manager  assented  to  the  laying 
down  of  the  main  pipe  of  the  defendant  water  company 
across  its  land  in  Virginia,  we  are  of  opinion,  and  so  de- 
cree, that  the  chancellor  was  in  error  in  ordering  the  de- 
fendant Cockrell  to  take  up  and  remove  said  pipe  within 
sixty  days,  and  upon  his  failure  to  do  so  adjudging  him 
to  be  in  contempt  of  his  court  and  liable  to  the  penalty 
of  contempt. 

Finding  the  controlling  question  of  fact  as  we  have, 
renders  it  unnecessary  to  pass  upon  the  question  of  the 
power  of  the  chancellor  to  order  a  nonresident  before 
his  court  in  the  case,  to  remove  pipes  laid  over,  in  and 
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across  land  in  another  State,  and  to  adjudge  the  non- 
resident to  be  in  contempt  upon  his  failure  or  refusal 
to  obey  the  order.  There  is  certainly  grave  doubt  as  to 
the  existence  of  such  power,  and  a  patent  ground  of 
doubt  is  suggested  by  the  inquiry:  "What  could  the 
court  do  about  it  if  the  nonresident  simply  remained  in 
the  State  of  his  residence?''  If  he  did  so,  refusing  to 
obey  the  order  of  the  court,  it  will  hardly  be  said  that 
the  court  could  send  its  ofllcer  into  the  State  of  his  resi- 
dence and  have  him  arrest  him  and  bring  him  before  the 
court,  nor,  it  is  apprehended,  could  the  court  send  it& 
officer  into  Virginia  to  remove  the  pipes.  But,  as  before 
stated,  the  case  can  be  and  is  disposed  of  without  decid- 
ing this  question. 

So  likewise  it  is  unnecessary  to  decide  what  rights  the 
defendant  companies  have  to  control  the  flow  of  the 
water  of  Gap  Creek  from  its  source  down  to  the  point 
designated  "Mill"  on  the  map  exhibit  "A"  to  the  original 
bill  under  reservations  in  the  deeds  exhibited  by  defend- 
ants, and  this  question  is  not  passed  upon. 

The  final  result  is  that  the  chancellor  was  correct  in 
refusing  to  order  the  pipes  removed  from  the  streets  of 
the  town  of  Cumberland  Gap,  and  in  error  in  ordering 
the  pipes  removed  from  the  complainant's  land  in  Vir- 
ginia. He  should  have  dismissed  the  entire  bill  with 
cost,  and  this  court  now  orders,  adjudges  and  decrees 
that  it  be  dismissed  and  that  complainant  and  its  sure- 
ties on  its  prosecution  bond  pay  all  the  cost,  for  which 
execution  will  issue. 

The  other  judges  concur. 


APPEALS  EEPOETS,  VOL.  2,  181 


BOBEBTSON  V.    NEWMAN    et  ah 

(NASHVILLE.     NOVEMBER  23,  1901.) 
Affirmed  by  the  Supreme  Court  without  modification,  December  21, 1902, 

1.  CONSIDERATION.    No  Failure  of,  for  Deed,  When. 

Deed  made  In  consideration  that  the  conyeyees  would  support 
and  maintain  the  conveyors,  an  aged  and  childish  couple,  dur- 
ing their  lives.  In  pursuance  of  this  agreement,  the  conveyors 
remove  to  the  home  of  the  conveyees,  but  after  the  lapse  of 
nearly  two  years,  becoming  dissatisfied',  they  leave.  The  con- 
veyees  had  performed  their  part  of  the  agreement  up  to  this 
time.  Shortly  afterward  an  arrangement  fs  made  by  which 
one-half  of  the  proceeds  of  the  land  conveyed  is  turned  over  to 
the  conveyors  during  their  lives,  but  the  deed  by  which  the 
land  was  conveyed  is  not  disturbed.  The  agreement  to  turn 
over  one-half  of  the  proceeds  of  the  land  is  complied  with. 

Held:  There  was  no  failure  of  consideration  of  the  deed.  {Post, 
pp,  184-189.) 

2.  DEED.    Void  as  not  Being  Act  of  Parties. 

Deed  presented  for  his  signature  to  a  man  on  his  deathbed,  past 
understanding  any  matter  of  business.  He  said:  "I  don't  un- 
derstand it;  fix  it  to  suit  yourselves,"  and  made  the  same  reply 
when  asked  if  some  one  present  should  put  his  name  to  it, 
which  was  then  done.  His  wife  refused  to  sign  it,  but,  in  order 
to  save  her  husband  from  annoyance,  permitted  some  one  to 
put  her  name  to  it,  but  never  acknowledged  it  according  to 
statute. 

Held:  The  deed  was  void.     {Post,  pp.  184-189.) 


182  TENNESSEE  CHANCEEY 


Robertson  y.  Newman. 


FROM  DICKSON. 


Appeal  from  the  Chancery  Court  of  Dickson  county. 
A,  J.  Abebnathy,  Chancellor. 

MoBRis  &  COOK^  for  complainants. 

Bowers,  Leech  &  Savage,  for  defendants. 


Neil,  J. — Bill  to  sell,  for  division,  real  estate  al- 
leged to  belong  to  the  estate  of  Henry  Newman,  and  in- 
cidentally to  clear  up  titla  Upon  the  latter  subject 
there  is  an  allegation  that  in  1891,  Henry  Newman  and 
his  wife,  Eliza  Newman,  executed  to  D.  G.  Robertson, 
since  deceased,  and  his  wife,  the  defendant  Mary  J.  Rob- 
ertson, a  deed  to  certain  land  described,  in  consideration 
of  a  covenant  on  the  part  of  Robertson  and  wife  to  sup- 
port Henry  Newman  and  wife  during  their  lives;  that 
the  covenant  was  never  complied  with ;  that  the  deed  was 
abandoned ;  that  Robertson  and  wife  upon  such  abandon- 
ment and  upon  Henry  Newman  and  wife  leaving  their 
home,  conveyed  the  property  to  the  defendant  J.  W. 
Newman,  in  consideration  of  a  like  covenant  on  his 
part  to  take  care  of  them ;  that  after  living  with  J.  W. 
Newman  for  a  time,  Henry  Newman  and  wife  removed 
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to  the  home  of  their  daughter,  Mrs.  Campbell  Lee  Bol- 
linSy  and  remained  there  until  they  died ;  and  were  sup- 
ported by  her  during  the  remainder  of  their  lives  after 
they  moved  to  her  house;  that  in  view  of  the  fact  that 
Henry  Newman  and  wife  were  about  to  leave  his  home, 
being  dissatisfied,  he,  J.  W.  Newman,  entered  into  an 
agreement  with  his  father,  Henry  Newman,  in  writing, 
that  he  would  make  quitclaim  deed  to  him  of  the  land  in 
controversy. 

As  already  stated,  D.  G.  Eobertson  died  before  the 
present  suit  was  instituted.  His  widow,  the  defendant 
Mrs.  Mary  G.  Eobertson,  answered,  admitting  that  the 
conveyance  had  been  made  to  her  and  her  husband  in 
1891,  for  the  consideration  stated,  but  denying  that  the 
consideration  had  failed  or  that  the  deed  had  been  aban- 
doned or  that  any  valid  conveyance  had  been  made  to  J. 
W.  Newman.  Mrs.  Robertson  also  averred  in  her  an- 
swer, that  within  the  boundaries  of  the  land  set  out  in 
the  bill  there  were  included  twenty-two  acres  which  had 
been  conveyed  by  Henry  Newman  to  D.  G.  Robertson  in 
1877,  and  such  is  the  fact.  We  need  not  further  refer 
to  this  special  matter,  now  or  hereafter,  than  to  say  that 
this  deed  is  exhibit  B  to  the  deposition  of  Mrs.  Rob- 
ertson, and  is  found  on  page  forty-five  of  the  transcript 

J.  W.  Newman  also  answered,  agreeing  in  every  par- 
ticular with  the  matters  contained  in  the  answer  of  Mrs. 
Robertson. 

The  chancellor  decreed  in  favor  of  the  complainant, 
and  the  defendant  has  appealed  and  assigned  errors. 
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The  facts  are  as  follows :  On  the  twenty-seventh  day 
of  February,  1891,  Henry  Newman  and  his  wife,  Eliza 
Newman,  executed  to  D.  Q.  Robertson  and  his  wife,  the 
defendant,  Mary  J.  Robertson,  the  small  tract  of  land  de- 
scribed in  exhibit  A  to  Mrs.  Robertson's  deposition.  The 
consideration  was  a  covenant  on  the  part  of  D.  G.  Rob- 
ertson to  support  and  maintain  Henry  Newman  and  his 
wife,  Eliza,  during  their  lives.  About  the  time  this  deed 
was  executed  Henry  Newman  and  wife  removed  to  the 
home  of  Robertson  and  wife,  and  lived  there  for  tw^enty- 
three  months,  and  during  that  time  were  taken  care  of 
by  Robertson  and  wife  in  accordance  with  the  terms  of 
their  contract.  By  the  expiration  of  that  time,  however, 
they  had  become  dissatisfied,  and  determined  to  take  up 
their  residence  with  their  son,  the  defendant  J.  W.  New- 
man. The  cause  of  this  removal  appears  to  have  been 
inability  to  get  along  with  the  defendant,  Mary  J.  Rob- 
ertson. Whether  this  state  of  affairs  was  brought  about 
by  the  fault  of  Mrs.  Robertson  does  not  very  clearly  ap- 
pear. One  witness  testifies  that  Mrs.  Robertson  said, 
in  substance,  that  if  her  father  and  mother  were  not  sat- 
isfied they  could  leave  whenever  they  got  ready,  and,  in 
effect,  that  she  was  tired  of  them.  Another  witness 
testifies  to  having  heard  D.  G.  Robertson  say,  after  they 
had  left,  that  he  would  not  have  them  back  for  a  deed  to 
so  and  so's  farm,  referring  to  a  valuable  farm  in  the 
neighborhood.  Still  another  witness  testifies  to  having 
heard  Mr.  Robertson  say  that  he  did  all  he  could  to  pre- 
vent Henry  Newman  and  wife  from  leaving  his  home, 
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but  that  they  had  left  notwithstanding  his  opposition^ 
and  now  that  they  were  gone  he  would  not  have  them 
back  for  anything.  J.  W.  Newman  testifies,  in  sub- 
stance,  that  the  old  people  were  childish  and  unreason- 
able, and  that  his  sister,  Mrs.  Bobertson,  said  to  her 
mother,  about  the  time  they  left  her  home,  that  if  she 
had  done  anything  to  offend  her  she  would  get  down  on 
her  knees  and  ask  her  pardon.  Mrs.  Robertson  herself 
testifies  that  her  father  and  mother  left  her  home  with- 
out any  fault  on  her  part ;  that  she  was  kind  and  affec- 
tionate towards  them,  and  cared  for  them  to  the  best  of 
her  ability ;  that  during  the  first  two  years,  that  is  up  to 
her  husband's  death,  they  gave  to  her  father  and  mother 
all  of  the  profits  of  the  place,  and  after  her  husband's 
death  she  gave  them  one-half  of  the  profits ;  also  that  her 
house  was  always  open  to  her  parents,  and  that  they 
were  at  liberty  to  return  whenever  they  desired  to  do  so. 
On  the  whole,  while  there  may  have  been  fault  on  both 
sides,  we  think  the  weight  of  the  testimony  is  substan- 
tially to  the  effect  that  Mrs.  Robertson  and  her  husband 
did  their  duty  to  Henry  Newman  and  wife  while  they 
lived  at  the  Robertson  home. 

Mr.  Robertson  died  about  one  month  after  Newman 
and  wife  left  After  that  time  Henry  Newman  had  one 
of  his  neighbors  to  confer  with  his  daughter,  Mrs.  Rob- 
ertson, with  a  view  of  securing  an  agreement  to  enable 
him  to  realize  some  of  the  proceeds  of  the  farm  whicii  he 
had  conveyed  to  her  and  her  husband.  The  result  of  this 
conference  was,  that  it  was  agreed  between  Mrs.  Robert- 
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son  and  her  father,  the  said  Henry  Newman,  that  he 
shonld  have  half  of  the  proceeds  of  the  land  during  his 
life.  He  said  he  did  not  desire  to  disturb  the  deed  far- 
ther than  this,  and  was  content  that  she  might  have  the 
land  after  his  death.  During  the  rest  of  Henry  New- 
man's life  Mrs.  Robertson  faithfully  complied  with  this 
agreement,  and,  in  addition,  she  gave  to  him  one-half  of 
all  the  timber  cut  from  the  land.  Whether  this  agree- 
ment was  made  while  Henry  Newman  was  living  with  J. 
W.  Newman,  or  not  until  he  went  to  live  with  Mrs.  Rol- 
lins, does  not  appear.  But  at  all  events  it  was  in  full 
operation  during  the  time  he  was  living  at  the  home  of 
Mrs.  Rollins.  So  the  old  people,  during  their  joint  lives 
after  they  went  to  live  with  Mrs.  Rollins,  and  Henry 
Newman  after  the  death  of  Mrs.  Newman,  had  the  bene- 
fit of  the  farm  in  the  proportion  already  stated,  small 
though  it  was,  the  whole  farm  being  worth  about  two 
hundred  dollars ;  and  they  also  had  the  benefit  of  a  pen- 
sion of  eight  dollars  per  month,  which  the  old  man  was 
drawing  either  from  the  State  or  national  government, 
both  funds  being  utilized  by  Mrs.  Rollins  in  her  support 
of  them. 

The  facts  concerning  the  J.  W.  Newman  deed  are  as 
follows:  When  Henry  Newman  and  wife  had  deter- 
mined to  take  up  their  residence  with  him,  J.  W.  New- 
man, he  felt  that  he  should  have  the  land  to  help  him  bear 
the  expense  of  the  support  of  his  father  and  mother,  he 
thereupon  sought  to  have  a  deed  executed  by  his  sister, 
Mary  J.  Robertson,  andher  husband.  Accordingly  a  deed 
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was  drawn  up  and  presented  to  D.  G.  Robertson  for  his 
signature.  He  was  then  on  his  deathbed  and  past  under, 
standing  any  matter  of  business.  He  said  when  it  was 
presented  to  him,  "I  don't  understand  it;  fix  it  up  to 
suit  yourselves.''  When  he  was  asked  if  a  person  pres- 
ent should  write  his  signature  to  the  deed  he  made  the 
same  reply.  Under  these  circumstances  his  signature 
was  placed  upon  the  deed  by  some  one  sitting  by.  When 
the  deed  was  presented  to  Mrs.  Robertson  for  her  signa- 
ture she  said  that  she  was  not  willing  to  sign  it,  but 
finally,  to  prevent  her  husband  being  annoyed,  told  one 
of  the  persons  present  to  sign  her  name,  and  it  was  done. 
She  never  at  any  time  acknowledged  the  deed  under 
privy  examination,  as  is  required  in  the  case  of  the  deeds 
of  married  women.  Nor  did  she  acknowledge  it  after 
her  husband's  death. 

The  facts  with  regard  to  the  agreement  of  J.  T.  New- 
man to  makeaquitclaim  deed  to  his  father  are  as  follows: 
About  the  time  that  Henry  Newman  was  going  to  leave 
the  home  of  J.  W.  Newman,  he  requested  of  the  latter 
that  he  should  make  him  a  deed  to  the  land.  J.  W.  New- 
man refused  to  do  so  on  the  ground  that  his  deed  from 
Robertson  and  wife  was  worthless.  Finally,  however, 
to  please  his  father,  he  agreed  in  writing  that  when  the 
latter  should  demand  it  he  would  make  him  a  quitclaim 
deed.  His  father  died  without  ever  making  any  demand 
for  such  quitclaim  deed. 

Under  the  foregoing  facts  we  think  the  chancellor's 
decree  was  erroneous.    There  was  no  failure  of  consider- 
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ation  of  the  deed  from  Henry  Newman  and  wife  to  Rob- 
ertson and  wife;  there  was  no  cancellation,  and  there 
was  no  abandonment.  Mrs.  Robertson  as  the  survivor 
of  her  husband,  the  conveyance  having  been  made  by  the 
entireties,  is  the  owner  of  the  land.  Even  if  there  had 
been  a  failure  of  consideration,  that  is  to  say,  if  she  and 
her  husband  had  failed  to  furnish  the  support  contracted 
for,  the  remedy  would  have  been  not  a  bill  of  this  charac- 
ter, but  one  for  the  ascertainment  of  the  amount  un- 
paid, the  declaration  of  a  lien  therefor,  and  a  sale  of  the 
property  for  its  enforcement  The  facts  found  show  that 
the  consideration  was  fully  met  while  Henry  Newman 
and  wife  lived  with  Robertson  and  wife,  and  that  after 
that  time  it  was  arranged  on  a  basis  mutually  satisfac- 
tory to  Henry  Newman  and  his  daughter,  the  defendant 
Mary  J.  Robertsou. 

It  results  that  the  chancellor's  decree  must  be  reversed 
and  bill  dismissed  with  the  cost  of  this  court  and  the 
court  below. 

We  have  not  thought  it  necessary  to  more  than  state 
the  facts  connected  with  the  making  of  the  alleged  deed 
by  Robertson  and  wife  to  J.  W.  Newman,  that  deed  being 
clearly  void  as  to  D.  G.  Robertson  because  of  his  mental 
and  physical  condition  at  the  time  it  was  made,  and  if 
void  as  to  him  also  void  as  to  his  wife,  on  the  ground  that 
a  married  woman  can  only  execute  a  valid  deed  to  her 
general  estate  in  realty  when  joined  by  her  husband; 
that  deed  being  also  void  as  to  Mrs.  Robertson  because  of 
the  want  of  her  privy  examination.    As  to  the  agree- 


APPEALS  EEPORTS,  VOL.  2.  189 

Robertson  t.  Newman. 

ment  of  J.  W.  Newman  to  make  a  quitclaim  deed  to  his 
father,  of  course  that  carried  nothing,  because  he  had  no 
interest  in  the  land  to  convey. 

Let  the  decree  be  entered  as  above  directed. 

All  the  judges  concur. 


190  TENNESSEE  CHANCERY 


King  v.  Guild  et  al. 

(NA8HVILLE.    DECEMBER  2,  1901.) 

Affirmed  by  the  Supreme  Court  without  jnodificatioo,  December  81, 1901. 

1.  EXECUTORY   DEVISE.     Panes    Descendible    and   Devisable 
Interest,  When. 

The  sixth  clause  of  a  will  created  a  trust  estate  which,  upon  the 
death  of  the  owner  thereof  in  fee  "without  children  or  their 
issue  suryiying  her,"  was  to  be  divided  into  three  equal  portions 
and  to  go  to  certain  persons. 

Held:  This  created  an  Interest  by  way  of  executory  devise  in  the 
devisees  of  the  three  portions,  and,  the  devolution  of  the  estate 
not  being  made  contingent  upon  surviving  the  preceding  owner 
in  fee,  and  the  person  to  take  being  ascertained,  the  devisee  of 
the  portion  in  question  took  an  interest  which  was  both  de- 
scendible and  devisable,  dependent  upon  the  death  of  the  pre* 
ceding  owner  in  fee  without  children  or  Issue  surviving  her. 
(Post,  pp,  194-196.) 

Cited:  Bruce  v.  Goodbar,  20  Pick.  638,  643;  Gamer  v.  Dowling, 
11  Heis.  48;  4  Kent  Comm.  *261-2;  10  Paige  140,  163,  and  au- 
thorities cited. 

2.  REIMAINDER.    None  Limited  After  a  Fee. 

The  interest  held  to  pass  by  way  of  executory  devise  under  the 
sixth  item  of  the  above  will«  could  not  be  held  to  take  effect 
as  a  technical  remainder,  being  limited  after  a  fee.  {Post,  pp. 
196,  197.) 

Cited:  Bryan  v.  Hunt,  12  Heis.  404;  Stones  v.  Maney,  8  Tens. 
Chy.  731-2;  Hottell  v.  Browder«  13  Lea  676,  680,  681;  Ryan  T. 
Monaghan,  15  Pick.  838,  342. 

Cited  and  distinguished:    Dixon  ▼.  Cooper,  4  Pick.  177. 
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3.  TRUST  ESTATE.  Fund  PaMfng  Into,  Carried  by  Devise  of 
Interest  In  Said  Trust  Estate. 

8.  T.  was  one  of  the  executory  devisees  of  the  trust  estate  cre- 
ated by  the  sixth  clause  of  the  above  wllL  having  a  devisable 
one-third  Interest  therein.  M.  F.  R.  was  the  beneficiary  of  said 
trust  estate.  By  the  second  clause  of  the  will  8.  T.  was  given 
a  life  estate  In  a  fund  which  at  her  death  was  to  pass  to  M.  F. 
R.,  "to  be  held  In  trust  for  her  under  the  same  restrictions  and 
limitations  and  In  the  same  manner  as  the  property"  be- 
queathed by  the  sixth  clause.  8.  T.  died  before  M.  F.  R.,  and 
said  fund  therefore  passed  into  the  trust  estate  created  by  the 
sixth  clause  of  the  will.  S.  T.  had  willed  her  property^  includ- 
ing her  Interest  under  the  sixth  clause,  to  O.  T.  O.  Afterward 
H.  F.  R.  died  without  issue. 

Held:  The  devise  by  S.  T.  of  her  interest  under  the  sixth  clause 
carried  also  the  remainder  Interest  in  the  fund  created  by  the 
second  clause,  and  which  had  passed  into  the  trust  estate  cre- 
ated by  the  sixth  clause.    {Post,  pp.  197-200.) 


FROM  SUMNER. 


Appeal  from  the  Chancery  Court  of  Sumner  county.- 
J.  S.  Gbibble^  Chancellor. 

Jas.  W.  Blagkmore^  for  complainant 

H.  S.  COLLIBB^  Geo.  B.  Ouild^  for  defendanta 
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Nbil^  J. — ^A  contest  in  this  case  arises  over  the  con- 
struction of  the  sixth  item  in  the  will  of  Mrs.  Mary 
Keeble  Munday,  which  is  as  follows : 

"Sixth.  I  give  and  bequeath  all  the  rest  and  residue 
of  my  property,  real,  personal  and  mixed,  to  my  nephew, 
Oeorge  A.  Beid,  to  be  held  by  him  in  trust  for  the  sole 
and  separate  use  and  benefit  of  my  niece  Maria  F.  Reid, 
free  from  the  debts,  contracts,  control,  and  marital 
rights  of  any  husband  or  husbands  she  may  marry.  I 
hereby  authorize  and  empower  the  said  Q-eorge  A.  Reid 
to  sell  and  convey  any  and  all  of  the  property  be- 
queathed under  this  clause  of  my  will,  and  any  other 
property  subject  to  its  provisions,  and  invest  the  pro- 
ceeds in  such  a  manner  as  he  may  think  best  for  the  bene- 
ficiary. And  I  further  authorize  him  to  appoint  by  last 
will  his  successor  in  this  trust,  and  said  trustee,  when  so 
appointed,  shall  have  and  possess  all  the  authority  and 
power  over  said  trust  fund  as  I  have  by  this  will  given 
to  George  A  Reid.  Should  my  said  niece,  Maria  F. 
Reid,  die  without  children  or  their  issue  surviving  her, 
it  is  my  will  that  the  property  devised  under  this  the 
sixth  clause  of  this  my  will  shall  be  divided  into  three 
equal  portions.  One  portion  I  give  to  my  sister,  Georgia 
T.  Guild,  one  portion  I  give  to  my  sister,  Susan  Thomp- 
son, and  the  remaining  portion  I  bequeath  to  the  chil- 
dren of  my  deceased  sister,  Maria  Reid.*' 

The  will  was  made  March  2,  1891.  The  testator  died 
September  19, 1894.  She  left  surviving  her,  her  sisters, 
Mrs.  Margaret  Ralston,  Mrs.  Sarah  A.  Trimble,  Miss 
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Susan  A.  Thompson,  and  Mrs.  Georgia  T.  Guild ;  also  the 
following  children  of  her  deceased  sister,  Maria  Reid, 
namely:  Maria  Frances  Reid,  Sophia  Reid,  who  inter- 
married with  A.  D.  Chappell,  Bessie,  who  intermarried 
with  John  Turhey,  and,  after  his  death,  with  William 
Sleight,  and  Eliza  K.,  who  intermarried  with  P.  A.  Wood- 
ard.  All  of  these  children  are  living  except  Be^e  and 
Maria  Frances.  Bessie  died  Oct.  16, 1897,  leaving  a  hus- 
band^ William  Sleight,  and  the  following  children  by 
her  first  hnsband  surviving  her,  namdiy;  John,  Lacey, 
and  Sophia  Tumey,  who  are  all  minors.  Sarah  A. 
Trimble  died  Jnne  2,  1901,  and  the  cause  has  been  re- 
vived against  her  heirs  at  law,  Mrs.  Mary  E.  Alexander 
and  Miss  Keeble  Trimble,  persons  sui  juris.  Miss  Su-. 
8an  Thompson  died  September  7,  1897,  but  left  a  will 
giving  all  of  her  property  to  her  sister  Mrs.  Georgia  T. 
Guild.  Maria  Frances  Reid,  the  chief  devisee  in  the 
foregoing  sixth  item  of  the  will,  died  February  14, 1901, 
unmarried  and  without  children  or  their  issue  surviving 
her,  never  having  had  any  children,  having,  as  stated, 
never  been  married. 

The  bill  was  filed  by  Thomas  H.  King,  the  trustee,  sub- 
stituted by  proper  proceedings,  of  which  there  is  no  ques- 
tion here,  in  place  of  George  A.  Reid,  who  died  Nov.  28, 
1893.  The  contest  is  between  the  def^idant  Mrs. 
Georgia  T.  Guild  on  the  one  hand,  and  the  minor  de- 
fendants John  Turney,  Jr.,  Lacey  Turney,  and  Sophia 
Turney,  and  the  surviving  sisters  of  Mrs.  Munday  (other 
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than  Mrs.  Guild),  and  the  children  of  such  as  have  died. 
The  administrator  of  Mary  Frances  Reid  also  interposes 
a  claim  for  the  fund. 

The  substance  of  the  controversy  is  this :  Inasmuch 
as  Miss  Susan  A.  Thompson  predeceased  Maria  Frances 
Reid,  it  is  insisted  by  those  who  contest  Mrs.  Guild's 
claim,  that  the  interest  of  Miss  Susan  A.  Thompson  in 
the  devise  ceased  upon  her  death,  and  she  had  nothing  to 
give  which  could  pass  under  her  will  to  Mrs.  Georgia  T. 
Guild,  so  far  as  concerned  the  devise  now  under  ex- 
amination ;  while  for  Mrs.  Guild  it  is  insisted  that  Susan 
A.  Thompson  took  under  the  said  sixth  item  of  Mrs. 
Munday's  will  an  interest  which  was  both  descendible  and 
devisable,  and  that  the  third  undivided  interest  which 
Miss  Thompson  would  herself  have  enjoyed  had  she  sur- 
vived Maria  Frances  Reid,  passed  to  her,  Mrs.  Guild,  un- 
der the  will  of  Miss  Thompson.  The  chancellor  decreed 
against  Mrs.  Guild's  contention,  and  she  has  appealed 
and  assigned  error  thereon.  The  correctness,  or  the  con- 
trary, of  the  chancellor's  decree  on  this  particular  point 
is  the  only  matter  for  consideration  before  us  on  this  ap- 
peal. 

We  think  the  chancellor  was  in  error.  Under  a  true 
construction  of  the  sixth  item  of  Mrs.  Munday's  will,  the 
estate  or  interest  devised  to  Susan  Thompson  was  an  ex- 
ecutory devise,  dependent  upon  the  death  of  Maria 
Frances  Reid,  the  preceding  owner  in  fee,  without  chil- 
dren or  issue  surviving  her.  Susan  Thompson  having 
been  mentioned  by  name,  that  is,  clearly  designated  in 
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the  will  of  Mrs.  Munday  as  the  person  who  was  to  take 
the  third  interest  now  in  controversy,  and  there  thus  be- 
ing no  uncertainty  upon  this  particular  point,  that  is, 
as  to  who  should  take  upon  the  happening  of  the  con- 
tingency, she  took  an  estate  which  was  both  descendible 
and  assignable.  4  Kent  Gomm.  284,  marg.  pp.  261  and 
262. 

In  the  forgoing  authority  it  is  said :  ^'All  contingent 
and  executory  interests  are  assignable  in  equity,  and 
will  be  enforced  if  made  for  a  valuable  consideration; 
and  it  is  settled  that  all  contingent  estates  of  inherit- 
ance, as  well  as  springing  and  executory  uses  and  pos- 
sibilities coupled  with  an  interest,  where  the  person  to 
take  is  certain,  are  transmissible  by  descent,  and  are  de- 
visable and  assignable. '^ 

In  Pond  V.  Bergh,  10  Paige  140,  153,  speaking  of  an 
executory  devise  there  under  consideration,  it  was  said : 
"Whatever  doubt  might  have  formerly  existed  on  the 
subject,  it  is  now  the  settled  law  that  the  possibility 
coupled  with  an  interest  is  devisable,  where  the  person  in 
whom  the  interest  is  to  vest  in  the  event  contemplated, 
is  known  or  capable  of  being  ascertained.  In  other 
words,  it  is  settled  that  in  relation  to  all  such  interests 
^descendible'  and  ^devisable'  are  convertible  terms."  Cit- 
ing Roe  V.  Griffith  1  W.  Bl.  606 ;  Roe  v.  Jones,  1  H.  Bl. 
30;  3  T.  R.  88,  S.  0.;  More  v.  Hwwkins,  2  Eden  342;  1 
Rob.  Wills  212 ;  4  Kent  Comm.  510.  See  also  1  Jar.  on 
Wills  (5  Am.  Ed.),  marg.  pp.  47  and  48;  1  Redfleld  on 
Wills,  marg.  pp.  389-392. 


196  TENNESSEE  CHANCEEY 


King  y.  Guild. 


The  same  doctrine  is  recognized  in  this  State,  in  re- 
spect of  contingent  remainders  in  Gamer  v.  Bowling, 
11  Heis.  48,  and  in  respect  of  executory  devises  in  Bruce 
y.  Goodbar,  20  Pick.  638,  643. 

The  counsel  for  Mrs.  Guild,  in  addition  to  aliening  the 
€ase  upon  the  theory  that  Miss  Susan  A.  Thompson  ob- 
tained under  the  will  of  Mrs.  Munday  an  interest  or  es- 
tate by  way  of  executory  devise,  have  also  argued  it  on 
the  theory  that  she  took  by  way  of  contingent  remain- 
der, or  even  by  way  of  vested  remainder.  We  do  not 
think  it  necessary  to  go  into  this  question  at  large,  be- 
cause it  seems  clear  to  us  that,  inasmuch  as  the  estate  of 
Maria  Frances  Reid,  in  union  with  that  devised  to  her 
trustee,  was  an  estate  in  fee,  no  technical  remainder 
could  be  superimposed.  Bryan  v.  Hunt,  12  Heis.  404; 
Stones  V.  Maney,  3  Tenn.  Chy.  731,  733 ;  Hottell  v.  Brow- 
der,  13  Lea  676,  680,  681 ;  Ryan  v.  Monaghan,  15  Pick. 
338  and  342. 

The  distinction  in  this  case,  however,  is  immaterial, 
except,  as  w^e  conceive,  for  purposes  of  technical  accu- 
racy; because,  whatever  the  estate  of  Susan  A.  Thomp- 
son be  denominated,  whether  a  vested  remainder,  con- 
tingent remainder  or  executory  devise,  there  being  no 
uncertainty  as  to  the  person  to  take  and  no  indication  in 
the  will  that  the  devolution  of  the  estate  upon  her  was  to 
be  contingent  upon  her  surviving  Maria  Frances  Keid, 
she  took  a  distinct  interest,  which  would  have  descended 
to  her  legal  representatives  in  case  she  had  died  without 
JBL  will  (4  Kent,  marg.  p.  252),  and  which,  upon  her  mak- 
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ing  her  wiU^  passed  at  her  death  to  her  devisee,  Mrs. 
Georgia  T.  Guild. 

The  counsel  for  the  minor  defendants  cited  as  an  op- 
posing authority  and  a  c<»itrolling  one,  Dixon  v.  Cooper, 
4  Pick.  177.  That  case,  however,  does  not  apply.  In 
that  case,  the  legatee  having  died  before  the  testator, 
without  issue,  it  was  held  that  the  legacy  lapsed.  This 
goes  on  a  different  principle  from  that  which  controls 
the  controversy  presented  in  the  present  litigation. 

It  results  that  Mrs.  Guild  is  entitled  to  Susan 
Thompson's  one^third  interest  under  the  sixth  item  of 
Mrs.  Munday's  will.  This  carries  also  a  fund  of  one 
thousand  dollars  in  remainder  bequeathed  under  the 
second  item  of  the  will  to  Maria  Frances  Reid,  and 
therein  expressly  made  subject  to  the  sixth  item  and  re- 
ferred to  in  the  latter  item  under  the  clause  "And  any 
otiier  property  subject  to  its  provisions."  This  second 
item  of  the  will  reads  as  follows :  "I  bequeath  to  my  sis- 
ter Susan  Thompson,  one  thousand  dollars  for  and 
during  het  life,  and  at  her  death  I  give  the  remainder  to 
my  niece  Maria  P.  Reid,  to  be  held  in  trust  for  her,  under 
the  same  restrictions  and  limitations  and  in  the  same 
manner  as  the  property  hereafter  to  be  bequeathed  in 
trust  for  her  use  and  benefit  in  the  sixth  clause  of  this  ' 
my  last  will.  In  order  to  carry  out  this  bequest,  I  direct 
my  executor  to  invest  one  thousand  dollars  in  good  and 
interest-beai*ing  securities,  and  pay  over  to  the  said  Su- 
san Thompson,  during  her  life,  the  interest  arising  there- 
from.    I  also  empower  my  executor,  should  the  securi- 
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ties  in  which  said  fund  may  be  invested  at  any  time  be- 
come insecure  or  fail  to  yield  interest,  to  sell  them  and 
reinvest  the  fund." 

On  casual  consideration,  this  seems  a  peculiar  result 
attained  as  to  the  one  thousand  dollar  fund,  the  peculi- 
arity arising  out  of  the  fact  that  the  estate  of  Maria 
Frances  Reid,  as  to  this  fund,  so  far  as  concerns  its  ac- 
crual for  purposes  of  enjoyment,  is  made  in  the  will  to 
depend,  in  the  first  instance,  upon  the  death  of  Susan 
Thompson.  It  seems  peculiar,  after  the  fund  has 
passed  into  the  hands  of  the  trustee  mentioned  in  the 
sixth  item,  because  of  the  death  of  Susan  Thompson, 
that  thereafter,  the  latter,  by  the  subsequent  death  of 
Maria  Frances  Reid  without  child  or  children,  could, 
under  the  limitations  contained  in  the  sixth  item,  ob- 
tain an  interest  in  the  fund  by  way  of  executory  devise 
or  otherwise.  But  the  difficulty  vanishes  if  we  substi- 
tute the  executor  or  administrator  or  devisee  or  assignee 
of  Susan  Thompson  for  herself  or  in  her  stead.  We  have 
no  doubt  that  such  substitution  should  be  made  in  the 
event  stated.  The  soundness  of  this  view  is  shown,  or 
made  clear,  by  considering  what  the  result  would  be  if 
we  suppose  the  case  of  Maria  Frances  Reid  dying  with- 
out child  or  children,  leaving  Susan  Thompson  surviving 
her.  Under  such  a  state  of  things  it  seems  clear,  that, 
on  the  death  of  Maria  Frances  Reid,  Susan  Iliompson 
still  owning  her  life  estate  in  the  fund,  such  portion  of 
that  fund  as  she  might  receive  under  the  operation  of 
the  executory  devise  would  coalesce  with  her  life  es- 
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tate  to  that  extent,  the  fund  being  money,  and  hence  de- 
visable, and  the  result  would  be  a  complete  ownership 
of  that  much  of  the  fund  in  her.  But  the  mere  fact  of 
Susan  Thompson's  dying  before  or  after  the  death  of 
Maria  Frances  Reid  could  not  change  the  will  or  alter  its 
construction,  both  being  events  subsequent  to  the  will. 
The  true  solution  is,  that  the  life  interest  of  Susan 
Thompson  was  an  estate,  and  the  vested  remainder  of 
Maria  Frances  Reid  in  the  same  fund  was  an  estate,  and 
the  executory  devise  was  an  estate.  Susan  Thompson 
owned  the  first  and  an  interest  in  the  third.  Being  dead 
when  the  third  estate  accrued  in  possession,  her  interest 
therein,  in  default  of  a  previous  assignment  or  devise, 
would  have  passed  into  the  hands  of  her  real  or  personal 
representatives,  according  to  the  nature  of  the  property. 
To  satisfy  the  rule  as  to  the  assignability  of  executory 
and  contingent  interests,  there  would  have  existed  the 
requisite  certainty  as  to  the  persons  just  referred  to,  be- 
cause they  could  have  been  made  certain. 

We  have  found  it  necessary  tp  construe  the  second 
item  of  the  will  because  it  is  so  intimately  con- 
nected with  the  sixth  item  as  to  be  substantially  a  part 
thereof,  and  was  therefore  necessarily  included  in  the 
special  appeal  prayed  by  Mrs.  Guild. 

A  decree  will  therefore  be  entered  reversing  the  de- 
cree of  the  chancellor  as  to  his  construction  of  the  sixth 
item  and  second  item  of  the  will,  and  construing  these 
items  as  above  set  forth,  and  remanding  the  cause  for 
further  proceedings. 
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The  cost  of  this  court  will  be  paid  in  the  first  in- 
stance by  the  trustee  out  of  the  trust  f  und^  but  unless  the 
beneficiary  in  that  fund  waive  the  right,  a  judgment  over 
will  be  entered  in  favor  of  the  trustee  against  all  of  the 
defendants  except  Mrs.  Guild  and  the  minor  defendants, 
for  the  cost  so  adjudged  against  Ubl 

All  the  judges  concur. 
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Afllilned  by  iht  Supreme  Court  without  modification,  March  tt,  19QI. 

1.  RECOVERY.    Right  to,  Shown,  Whan. 

Haying  judgment,  with  execution,  levy  and  aale  made  within 
twelve  months  after  affirmance  by  the  supreme  court,  with  deed 
from  the  0heriff,  imd  claiming  tltie  from  the  same  source  as 
defendant,  the  complainants  have  shown  a  right  to  recover  un- 
less special  defenses  place  defendant  in  a  superior  position. 
(Post,  pp.  208,  209.) 

Cited:    Mitchell  v.  Upe,  8  Terg.  179, 188. 

Code  construed:    Shan.,  sec.  4711. 

2.  RESULTING  TRUST.     Husband's  Testimony  Alone  Not  Suf- 
ficient to  Raise,  in  Wife's  Favor. 

The  testimony  of  the  husband  that  he  used  the  funds  of  the  wife, 
held  by  him  as  her  separate  estate,  to  purchase  land,  is  not  suf- 
ficient alone  to  raise  a  resulting  trust  in  her  favor  in  the  land. 
{Post,  pp.  209,  210.) 

Cited:  Insurance  Co.  v.  Shoemaker,  11  Pick.  72,  81;  Page  v. 
Onientine,  6  Lea  240;  Orotenkemper  v.  Carver,  9  Lea  280;  Har- 
dison  V.  BiUington,  14  Lea  846;  Gates  v.  Card,  9  Pick.  841. 

8.  TAX  SALE.  Under  Acts  1895,  oh.  120,  Within  Exception  of 
Acts  of  1897,  Chapter  1,  When. 

Chapter  1.  Acts  of  1897,  as  to  assessment  and  c<^Iection  of  reve- 
nue, repealed  chapter  120,  Acts  of  1895,  on  the  same  subject, 
but  excepted  certain  provisions  thereof  from  the  operation  of 
said  repeaiiag  clause.  Where  a  back-tax  attorney,  acting  under 
the  act  of  1896,  had,  prior  to  the  time  the  act  of  1897  went  into 
effect,  advertised  a  tract  of  land  for  sale  for  the  collection  of 
delinquent  taxes,  but  the  sale  took  place  after  that  act  went 
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Into  effect,  and  before  he  was  required  by  the  act  to  turn  over 
his  papers  to  the  county  trustee,  such  proceeding  falls  within 
the  clause  of  section  43  of  the  act  of  1897,  providing  that  "all 
suits  and  proceedings  now  pending  for  the  collection  of  taxes 
under  former  and  existing  laws  shall  be  continued  to  final  deter- 
mination the  same  as  if  this  act  had  not  been  passed."  (Post,  pp. 
210-218.) 

Cited:    Logan  v.  State,  3  Heis.  442-4. 

Statutes  construed:    Acts  1895,  ch.  120;  Acts  1897,  ch.  L 

4.   SAME.    "After  Thirty  Days"  Complied  With,  When. 
The  provision  that  "the  back-tax  attorney  will,  after  thirty  days 
from  date,    .    ,    .    sell  such  property,"  etc.,  is  complied  with 
where  the  sale  was  advertised  on  the  12th  of  April  and  tools 
place  on  the  12th  of  May.    (Post,  pp.  218,  219.) 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  county. 
-Henry  H.  Cook,  chancellor. 

Stokes  &  Stokes,  for  complainants. 

Jno.  a.  Pitts,  for  defendants. 


Neil,  J. — Bill  asserting  title  to  a  small  tract  of  land 
described  therein,  by  virtue  of  a  purchase  under  judicial 
proceedings  had  in  two  former  cases  against  defendant 
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J.  H,  Acklen,  in  the  chancery  court  of  Davidson  county, 
and  in  the  supreme  court  of  the  State,  and  attacking  a 
deed  made  by  Acklen  to  the  defendant  Beard,  as  trustee 
for  defendant,  Mrs.  Jeannette  T.  Acklen,  his  wife,  pend- 
ing the  aforesaid  proceedings;  also  attacking  a  purchase 
made  by  her  at  a  tax  sale  subsequent  to  those  proceed- 
ings. The  answer  insists  upon  the  validity  of  both  of 
the  sales  and  purchases  attacked.  The  chancellor  de- 
creed in  favor  of  Mrs.  Acklen,  sustaining  the  deed  made 
to  her  trustee,  and  dismissed  the  bill.  He  did  not  pass 
upon  the  tax  sale.  The  complainants  have  appealed  and 
assigned  errors  on  two  grounds:  First,  that  the 
chancellor  decreed  erroneously  in  sustaining  the  deed  to 
Beard,  trustee;  and,  secondly,  in  not  holding  the  tax  sale 
void. 

The  facts  and  pleadings  applicable  are  as  follows: 
On  May  26,  1893,  complainants  recovered  judgment  in 
the  chancery  court  of  Davidson  county,  this  State, 
against  J.  H.  Acklen.  Mr.  Acklen  appealed  the  case  to  the 
supreme  court,  and  on  January  26, 1894,  the  judgment  was 
affirmed,  amounting  to  {1,802.60.  On  April  25, 1894,  exe- 
cution was  issued  ui>on  this  judgment,  and  was  levied  on 
the  property  in  controversy  on  May  9, 1894.  On  June  2, 
1894,  the  property  was  sold  by  the  sheriff,  and  was  pur- 
chased by  the  complainants  at  a  bid  of  f  200.  On  June 
19, 1894,  they  advanced  their  bid  to  f  1,000.  On  February 
10,  1893,  one  W.  C.  Blanchett  also  recovered  judgment 
in  the  chancery  court  of  Davidson  county  against  Mr. 
Acklen  for  the  sum  of  {215.68.      This  judgment  was 
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likewise  appealed  to  the  supreme  court,  and  that  court, 
on  January  20,  1894,  af&rmed  the  judgment,  then 
amounting  to  f227.92.  Execution  issued  ui>on  this 
judgment,  and  was  levied  on  the  same  properly.  It  wa^ 
sold  under  this  execution  on  November  4, 1894,  and,  for 
some  unexplained  reason,  was  again  sold  under  an  alias 
execution  on  December  29, 1894,  and  purchased  by  Slan- 
chett.  On  August  15,  1896,  the  complainants,  by  pro- 
ceedings in  the  circuit  court  of  Davidson  county,  re- 
deemed the  property  firom  Blanchett  The  sheriflE  exe- 
cuted a  deed  to  the  complainant,  September  18,  1899. 
The  foregoing  facts  set  forth  the  title  claimed  by  the 
complainants,  and  they  were  stated  sufficiently  in  the 
pleadings. 

The  following  facts  relate  specially  to  the  deed  made 
by  Mr.  Acklen  to  the  defendant  James  N.  Beard,  as  trus- 
tee for  the  defendant  Mra  Jeannette  T.  Acklen.  On 
March  21,  1890,  the  defendant  J.  H.  Acklen,  was  ap- 
pointed by  the  county  court  of  Davidson  county,  this 
state,  guardian  of  the  defendant,  Mrs.  Jeannette  T. 
Acklen.  On  March  27, 1890,  he  was  appointed  ancillary 
guardian  by  the  surrogate's  court  in  the  cily  and  county 
of  New  York.  Mr.  Acklen  duly  qualified  as  guardian  in 
both  courts.  Subsequent  to  said  ai^pointments,  com- 
mencing April  2, 1890,  and  aiding  April  3,  1891,  he  re- 
ceived as  guardian  of  Mrs.  Acklen  (she  did  not  reach 
her  majority  until  November  11, 1892),  from  her  trustee 
and  from  sale  of  her  real  estate,  the  sum  of  f41,970.  On 
August  18^  1893,  James  N.  Beard,  the  stepfather  of  Mnk 
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Acklen,  as  next  friend,  filed  a  bill  in  the  chancery  court 
of  Davidson  county  against  J.  H.  Acklen,  praying  a  set- 
tlement of  his  guardianship.  By  a  decree  in  that  cause, 
of  date  November  24, 1893,  it  was  adjudged  that  all  the 
sums  of  money  constituting  the  aggr^^ate  stated  were 
received  by  Mr.  Acklen  as  guardian  of  Mrs.  Acklen,  and 
not  as  husband,  and  that  he  could  not  have  collected 
these  snms  as  husband,  but  <mly  as  guardian,  and  that  in 
the  capacity  of  guardian  he  has  held  and  treated  these 
sums  of  money  as  the  separate  estate  of  Mrs.  Acklen.  By 
the  same  decree  James  N.  Beard  was  appointed  trusteed 
of  Mrs.  Acklen,  and  Mr.  Acklen  was  directed  to  make 
settlement  with  him.  On  January  17,  1894,  James  N. 
Beard  miade  his  report  to  the  court,  stating,  among  other 
things,  that  Mr.  Acklen  had  conveyed  to  him,  as  trustee, 
the  triangular  strip  of  land  which  is  the  same  that  is  now 
in  controversy  in  this  suit.  The  deed  of  Mr.  Adclen  to 
James  N.  Beard,  trustee,  was  dated  December  2,  1893. 
It  was  executed  also  by  Mrs.  Acklen.  It  recites  that  it 
was  made  to  James  N.  Beard,  trustee,  under  his  appoint- 
ment as  trustee  of  Mrs.  Jeannette  T.  Acklen  by  the  chan- 
cery court  of  Davidson  county  by  decree  of  November  24, 
1893,  in  the  case  of  James  N.  Beard,  next  friend,  etc., 
against  Joseph  H.  Acklen.  This  parcel  of  real  estate 
was  purchased  by  the  defendant  Joseph  H«  Acklen  on 
December  29, 1890,  in  the  case  of  J.  L.  Whitworth,  trus- 
tee, V.  Gertrude  B.  Whitworth  et  als.,  in  the  chancery 
court  of  Davidson  county.  It  was  a  part  of  a  tract  of 
land  in  the  tenth  civil  district  of  Davidson  county,  front- 


206  TENNESSEE  CHANCERY 

Levy  Y.  Acklen. 

ing  on  the  Harding  or  Bichland  turnpike,  containing 
about  four  acres,  the  whole  tract  having  been  purchased 
by  him  for  the  consideration  of  |7,500.  As  stated,  the 
four  acres  contain  the  small  triangular  tract  of  land  now 
in  suit  Of  this  purchase  Mr.  Acklen  testified  as  fol- 
lows: 

"The  tract  of  land  which  then  included  the  proi)erty 
now  in  dispute,  bought  under  decree  of  March  29,  1890, 
was  purchased  with  money  belonging  to  my  wife,  Mrs. 
JeannetteT.  Acklen,  and  which  money  I  held  as  her  guard- 
ian. The  amounts  received  by  me  as  guardian  are  cor- 
rectly set  out  in  my  report  to  the  county  court  [we  have 
given  the  aggr^ate  above],  and  the  statements  of  item 
eight  of  the  agreed  statement  of  facts  [we  have  given  the 
substance  of  this  in  the  preceding  paragraphs]  are  abso- 
lutely correct.  The  decree  of  December  29, 1890,  should 
have  vested  the  title  in  me  as  trustee  or  guardian,  and 
correction  would  have  been  made  but  for  the  fact  that  the 
whole  tract,  except  this  little  triangular  strip,  was  so 
shortly  thereafter,  on  March  9,  1891,  conveyed  to  West 
End  Land  Company.  In  other  purchases  with  her 
money,  such  as  the  home  we  occupy  in  West  End  Park 
and  other  property,  I  was  particular  to  take  title  as  trus- 
tee. This  little  triangular  strip  of  ground,  totally  unim- 
proved, was  not  then  worth  exceeding  |200.  This  strip 
only  became  of  value  when  the  new  toll-gate  was  built 
on  it" 

The  foregoing  constitutes  all  the  testimony  bearing 
upon  this  particular  branch  of  the  case. 
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All  all^ations  of  the  bill  in  regard  to  this  matter  are 
as  follows :  ^^That  while  both  suits  were  pending,  to  wit : 
on  December  2, 1893,  and  after  said  judgments  in  favor 
of  complainants  and  Blanchett  had  been  rendered  in  the 
chancery  court  of  Davidson  county  and  appealed  to  the 
supreme  court,  defendants  J.  H.  Acklen  and  wife^ 
Jeannette  T.  Acklen,  executed  to  defendant  James  N. 
Beard,  as  trustee  for  Jeannette  T.  Acklen,  a  deed  to  the 
aforesaid  land,  for  the  recited  consideration  of  five  dol- 
lars. Complainants  are  advised,  and  will  so  insist,  that 
said  deed  communicated  no  title  to  the  said  Beard ;  that 
their  rights,  equities  and  title  to  the  aforesaid  land  un- 
der said  proceedings,  are  superior  to  those  of  said  Beard,, 
and  they  will  ask  that  said  deed  be  ordered  canceled  and 
removed  as  a  cloud  upon  their  title/^ 

The  answer  upon  this  point  is  as  follows :  "It  is  true 
that  on  December  2,  1893,  J.  H.  Acklen  and  wife  con- 
veyed the  land  in  question  in  this  suit  to  James  N.  Beard^ 
trustee.  This  was  done  in  pursuance  of  an  order  and 
decree  by  the  chancery  court  of  this  county,  under  a  bill 
filed  August  8, 1893,  under  the  name  and  style  of  James 
N.  Beard,  next  friend,  etc.,  against  J.  H.  Acklen.  At 
this  time  J.  H.  Acklen  was  guardian  of  his  wife  under 
an  appointment  by  the  courts  of  New  York  as  well  as  the 
courts  of  this  State.  He  had  received,  as  said  guardian, 
a  large  sum,  which  in  money  and  interest  amounted  to 
over  f40,000.  This  was  a  trust  fund  in  his  hands,  and 
the  land  in  question  had  been  purchased  with  a  part  of 
said  money.  J.  H.  Acklen  held,  or  should  have  held,  said 
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property  in  trusty  and  respondent  Jeannette  T.  Acklen, 
is  advised  she  has  the  right  to  set  np  and  establish  this 
trust  in  her  favor/' 

As  to  the  tax  sale,  the  substance  of  the  allegations  of 
the  bill  is,  that  the  property  was  assessed  to  James  N. 
Beard  as  trustee ;  that  it  was  advertised  for  sale  by  the 
back-tax  attorney  under  chap.  120,  Acts  of  1895,  on  April 
12,  1897,  and  sold  on  May  12,  1897,  and  was  purchased 
by  Mrs.  Acklen ;  that  the  sale  was  void  becanse  the  act  of 
1895  had  been  repealed  by  chap.  1,  Acts  of  1897.  A  point 
was  also  made  in  the  assignment  of  errors,  baaed  on  the 
allegation  of  the  bill  as  to  the  date  of  the  advertisement 
and  the  date  of  the  sale,  that  the  sale  was  not  made  after 
the  expiration  of  thirty  days,  as  required  by  the  act  of 
1895,  and  hence  was  not  good  even  if  that  act  had  not 
been  repealed.  The  answer  admits  that  the  property 
was  assessed  to  Beard,  trustee;  that  it  was  advertised 
for  sale  April  12,  and  sold  May  12, 1897,  by  the  back-tax 
attorney,  under  the  act  of  1895  above  referred  to,  but  the 
legal  conclusions  insisted  upon  in  the  bill  are  denied. 
The  statute  applicable  to  this  particular  question  will  be 
stated  in  connection  with  the  legal  discussion  thereon. 

The  first  question  of  law  arising  is,  whether  the  com- 
plainants have  made  out  their  case,  leaving  out  of  view 
the  special  defenses  insisted  upon  by  the  defendants. 
Having  judgment,  execution,  levy,  a  sale  and  the  deed  of 
the  sheriff  {Mitchell  v.  lApe,  8  Yerg.  179,  183),  and 
claiming  under  a  common  source  with  defendant  Mrs. 
Jeannette  T.  Acklen,  that  is,  from  the  defendant  J.  H. 
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Acklen,  hence  bemg  under  no  necessity  of  deraigning  the 
title  farther  back,  the  defendant's  pnrchase  having  been 
made^  pending  complainant's  suit  against  Mrs.  Ackleni 
after  the  recovery  of  judgment  thereon  in  the  chancery 
court;  and  execution^  levy  and  sale  having  been  made 
within  twelve  months  after  the  determination  of  the 
cause  in  the  supreme  court  by  affirmance  of  the  judg- 
ment below  (Shannon's  C!ode,  section  4711 ),  the  com* 
plainants  have  shown  a  right  to  recover  unless  the  two 
defenses  interposed — that  is,  the  resulting  trust  in  favor 
of  the  wife  or  the  tax  sale — can  be  held  to  have  placed 
the  defendant,  Mrs.  Acklen,  in  a  superior  position. 

The  second  question  is,  whether  there  is  a  resulting 
trust  in  behalf  of  Mrs.  Acklen.  If,  under  the  rules  of 
law  applicable  to  the  subject,  the  proof  is  sufficient  to 
establish  the  trust,  there  is  no  doubt  of  Mrs.  Acklen's 
superior  right  Click  v.  Click,  1  Heis.  607,  612 ;  Qasa  v. 
Gas8,2TIeiB.  eiZ;  Thomas  \.  Walker,  6  Unm.  69S;  San- 
ford  Y.  Wedon,  2  Heis.  81 ;  Colyar  v.  Bank,  19  Pick.  723. 
It  is  held  in  these  cases  that  the  rights  of  the  cestui  que 
trust  are  superior  to  the  rights  of  a  levying  or  attach- 
ing creditor  of  the  person  who  has  used  the  money  of 
another  in  the  purchase  of  land,  and  has  taken  the  title 
to  himself  under  such  circumstances  as  to  justify  the 
court  in  decreeing  that  a  resulting  trust  has  arisen  out 
of  the  transaction. 

The  testimony  is  amply  sufficient  to  show  that  Mr. 
Acklen  had  the  funds  of  Mrs.  Acklen  in  his  hands  in 
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amounts  largely  more  than  sufficient  to  pay  for 
the  property;  but  the  only  testimony  that  Mrs-  Ack- 
len's  funds  were  used  in  the  purchase  of  the  land  is  the 
deposition  of  Mr.  Acklen,  the  husband.  Under  the  rule 
applicable  to  this  class  of  cases^  this  is  not  sufficient 
Insurance  Co.  v.  Shoemaker,  11  Pick.  72  and  81 ;  Pa^e 
V.  Gillentine,  6  Lea  240 ;  Orotenkemper  v.  Carver,  9  Lea 
280 ;  Hardison  V.  BilUngton,  14  Lea.  346 ;  Oatea  v.  Card, 
9  Pick.  341.  In  these  cases  it  is  held  that  ^^the  unsup- 
ported testimony  of  husband  and  wife,  or  either  of  them, 
is  not  sufficient  to  set  up  a  resulting  trust  in  land  against 
the  creditors  of  the  husband."  The  only  testimony  in 
the  present  case  on  the  point  of  the  wife's  money  being 
used  in  the  purchase  of  the  land  being  the  unsupported 
testimony  of  the  husband,  we  must,  under  the  authorities 
referred  to,  hold  that  this  defense  is  not  made  out 

The  next  question  that  arises  is  the  validity  of  the 
tax  sale.  In  order  that  this  question  may  be  properly 
understood,  it  must  be  stated  that  under  chap.  120,  Acts 
of  1895,  in  sec.  80  et  seq.,  a  provision  was  made  for  the 
appointment  of  back-tax  attorneys,  upon  whom  was  de- 
volved the  duty  of  collecting  delinquent  taxes.  This 
was  the  purpose  for  which  they  were  appointed.  After 
a  certain  time  mentioned  in  the  act,  it  was  required  of 
them  that  they  should  advertise  the  delinquent  list,  then 
should  advertise  a  sale  of  the  property  of  persons  that 
still  remained  delinquent;  and  should  make  a  deed  to 
whoever  might  purchase  the  lands,  but  that  if  the  State 
should  become  the  purchaser^  and  the  property  should 
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not  be  redeemed,  then  they  should  file  a  bill  in  equity 
making  the  proper  parties,  and  have  a  final  sale  of  the 
last-mentioned  kind  of  property  in  that  manner.  The 
proTisions  of  the  statute  upon  these  various  points  are 
somewhat  minute,  but  this  general  statement  is  suffi- 
cient to  enable  us  to  understand  the  bearing  of  the  subse- 
quent  act  of  1897,  which  repealed  nearly  all  of  the  act  of 
1895.  The  latter  act  became  a  law  on  the  thirtieth  of 
April,  1897.  The  sections  of  this  act  necessary  to  be  re- 
ferred to  or  quoted,  are  as  follows : 

"Sec.  43.  Be  it  further  enacted,  That  all  taxes  and 
all  liens  for  taxes,  and  all  penalties,  and  any  right  to  re- 
deem from  tax  sales  accrued  under  former  laws  and  ex- 
isting at  the  time  of  the  passage  of  this  act,  are  hereby 
continued  in  force,  and  may  be  enforced  under  the  pro- 
visions of  this  act,  and  all  suits  and  proceedings  now 
I>ending  for  collection  of  taxes  under  former  and  exist- 
ing laws  shall  be  continued  to  a  final  determination, 
the  same  as  if  this  act  had  not  been  passed;  provided. 
That  all  taxes  collectible  by  county  trustees  remaining 
uncollected  for  the  year  1896,  shall  be  collected  under 
the  provisions  of  this  act,  and  the  officers  charged  with 
the  collection  of  the  same  shall  settle  therefor  under  and 
in  accordance  with  the  provisions  of  this  act;  provided 
further.  That  the  provisions  of  this  section  shall  not  ap- 
ply to  delinquent  municipal  taxes  that  have  already  gone 
*  into  the  hands  of  the  back-tax  attorneys  under  existing 
laws,  and  whenever  bills  have  been  filed,  or  suits 
brought  to  collect  delinquent  taxes  under  the  authority 
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of  then  existing  laws,  such  bills  or  suits  may  be  prose- 
cuted to  final  judgment,  or  decree  and  satisfaction,  not- 
withstanding the  repealing  clause  in  this  act  contained, 
and  notwithstanding  the  repealing  clause  in  any  act 
heretofore  passed ;  and  provided  also,  That  where  sales 
of  land  have  been  made  to  individuals  by  back-tax  attor- 
neys under  the  provisions  of  chapter  120  of  the  Acts  of 
1895,  the  said  act  is  so  far  continuied  in  force  as  to  per- 
mit the  completion  of  such  sales  to  purchasers,  by  the 
execution  of  deeds  by  said  back-tax  attorneys  after  the 
time  of  redemption  has  expired  according  to  the  terms 
and  provisions  of  said  act;  provided,  That  the  amount 
of  fees  due  the  back-tax  attorneys  shall  be  allowed  them 
as  credits  in  their  final  settlements  with  the  State,  city 
and  county,  said  amounts  to  be  fixed  by  the  courts  in 
which  bills  are  filed." 

Subsec.  5  of  sec.  85,  p.  44,  is  as  follows:.  "With- 
in thirty  days  after  the  passage  of  this  act,  the  back-tax 
attorneys  appointed  under  section  80,  chapter  120,  of  tne 
Acts  of  1895,  shall,  except  as  hereinafter  provided,  turn 
over  and  deliver  to  the  county  trustees  all  books,  papers 
and  documents  whatsoever  in  their  hands  relating  to  the 
delinquent  taxes  in  said  back-tax  attorney's  office,  to  the 
end  that,  as  promptly  as  practicable  after  the  passage  of 
this  act,  all  delinquent  taxes  may  be  paid  in  the  one 
office,  to  wit :  that  of  the  county  trustee,  and  the  said 
county  trustee  is  hereby  authorized  to  collect,  receive, 
receipt  for,  and  discharge  all  such  delinquent  taxes, 
whether  State,  county  or  municipal,  and  whether  the 
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same  shall  hereafter  become  delinquent^  or  be  now  de- 
linquent and  in  the  hands  of  said  back-tax  attorney  for 
coUection/' 

"Sec.  86.  Be  it  further  enacted,  That  county  trustees^ 
in  making  sales  for  State,  county  and  municipal  taxes  as 
herein  proyided,  shall  not  sell  any  property  against 
which  bills  have  been  filed  and  are  then  pending.  As  to 
all  such  delinquent  property  said  bills  shall  be  prose- 
cuted to  final  decree  and  satisfaction,  and  shall  be  made 
to  embrace  all  taxes  due  down  to  the  date  of  sale  therein^ 
the  intent  hereof  being  to  make  such  judicial  proceed- 
ings the  sole  means  for  collecting  delinquent  taxes  due 
upon  the  property  embraced  therein  down  to  the  dates 
when  sales  under  such  proceedings  shall  be  made;  and 
for  the  purpose  of  enabling  attorneys  in  charge  of  such 
proceedings  to  effectually  prosecute  the  same,  all  de- 
linquent tax  books  in  their  respective  offices  pertaining 
or  relating  to  such  taxes  for  w^hich  suits  are  pending 
may  remain  therein  until  the  final  termination  of  such 
proceedings,  at  which  time  the  same  shall  be  turned  over 
to  the  respective  county  trustees,  as  hereinbefore  pro- 
vided in  regard  to  other  delinquent  tax  books." 

Section  89  specifically  repeals  several  prior  statutes, 
and  among  others  chapter  120,  Acts  of  1895.  But  this 
section  closes  with  the  following  language:  "This  re- 
peal shall  operate  as  to  all  taxes  assessed  under  this  act, 
but  shall  not  operate  so  as  to  interfere  with  the  taxes 
assessed  prior  to  the  passage  of  this  act,  except  as  here- 
inbefore specially  otherwise  provided.*^ 


214  TENNESSEE  CHANCEET 

Levy  y.  Acklen. 

The  construction  of  these  apparently  conflicting  pro- 
visions is  not  an  easy  task.  If  we  consider  the  language 
quoted  from  section  89  apart  from  the  special  provis- 
ions contained  in  sections  85  and  86,  and  construe  it 
alone  in  connection  with  section  43,  it  would  appear,  on 
casual  consideration,  that  the  taxes  of  no  other  year  pre^ 
ceding  1897,  except  those  of  1896  specially  referred  to 
in  section  43,  were  intended  to  be  affected  by  the  act; 
the  taxes  of  1896  being  the  only  taxes  "specially''  re- 
ferred to  prior  to  section  89,  as  it  seems.  But  taking  a 
broader  view  of  the  matter,  we  perceive  that  under  sec- 
tion 43  it  is  first  provided  that  all  taxes,  and  all  liens 
for  taxes,  and  all  penalties,  and  any  right  to  redeem 
from  tax  sales  accrued  under  former  laws  and  existing 
at  the  time  of  the  passage  of  the  act  of  1897,  were  con- 
tinued in  force  and  permission  given  to  enforce  them 
under  that  act ;  also  that  all  taxes  collectible  by  county 
trustees  remaining  uncollected  for  the  year  1896,  should 
be  collected  under  the  act  of  1897,  and  not  otherwise. 
It  is  also  perceived  that  the  following  reservations  in 
favor  of  prior  acts  are  made,  namely:  "All  suits  and 
proceedings  now  pending  under  former  and  existing 
laws  shall  be  continued  to  a  final  determination,  the 
same  as  if  this  act  had  not  been  passed.  •  .  •  Delin- 
quent municipal  taxes,  that  have  already  gone  into  the 
hands  of  the  back-tax  attorneys  under  existing  laws," 
also  all  cases  wherein  "bills  have  been  filed  or  suits 
brought  to  collect  delinquent  taxes  under  the  authority 
of  then  existing  laws,  such  bills  or  suits  may  be  prose- 
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cated  to  final  judgment^  or  decree  and  satisfaction,  not- 
withstanding the  repealing  clause  in  this  act  contained^ 
and  notwithstanding  the  repealing  clause  in  aay  act 
heretofore  passed;''  also  that  in  all  instances  wherein 
^^sales  of  land  have  been  made  to  individuals  by  back-tax 
attorneys  under  the  provisions  of  chapter  120  of  the  Acts 
of  1895,  the  said  act  is  so  far  continued  in  force  as  to  per- 
mit the  completion  of  such  sales  to  purchasers,  by  the 
execution  of  deeds  by  said  back-tax  attorneys  after  the 
time  of  redemption  has  expired  according  to  the  terms 
and  provisions  of  said  act."  It  is  also  perceived  that 
section  86  repeals  the  exceptions  of  cases  wherein  suits 
had  been  brought  to  collect  delinquent  taxes  aad  adds 
thereto  "all  taxes  due  down  to  the  date  of  sale  therein, 
the  intent  hereof  being  to  make  such  judicial  proceed- 
ings the  sole  means  for  collecting  delinquent  taxes  due 
upon  the  property  embraced  therein,  down  to  the  dates 
when  sales  under  such  proceedings  shall  be  mada" 

To  recapitulate :  The  reservations  are  in  favor  of  the 
following:  First,  "all  suits  and  proceedings"  pending 
under  former  or  existing  laws;  second,  delinquent  mu- 
nicipal taxes,  already  in  the  hands  of  back-tax  attorneys ; 
third,  all  taxes  embraced  in  bills  already  filed  for  the 
collection  thereof;  fourth,  all  taxes  accrued  and  to  ac- 
crue on  such  lands  down  to  the  sale  thereof  under  the 
bills  filed  as  just  before  stated ;  fifth,  all  taxes  covered  by 
sales  of  land  already  made  by  back-tax  attorneys,  in 
which  deeds  have  not  been  mada  With  these  exceptions 
thus  brought  together  in  one  view,  it  seems  that  ip  was 
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meant  by  fhe  language  which  we  have  qnoted  from  sec- 
tion 89,  that  we  should  treat  the  taxes  of  all  prior  years 
as  being  specially  referred  to  under  the  language  "herein- 
before specially  oth»wise  provided;"  and  that  all  of 
those  years  were  intended  to  be  covered  by  the  repealing 
clause  or  repealing  section,  except  the  Ave  items  which 
we  have  placed  together  in  the  preceding  paragraph. 

It  now  remains  to  consider  whether  the  special  case 
we  have  before  us  is  embraced  within  any  one  of  the  ex- 
ceptions stated.  That  case  is  one  wherein  the  back-tax 
attorney  had  advertised  a  tract  of  land  for  sale,  for  the 
collection  of  delinquent  taxes,  prior  to  the  time  the  act 
of  1897  went  into  eflfect,  but  the  sale  took  place  after  the 
act  went  into  eflfect,  and  before  he  was  required  by  the 
act  to  turn  over  his  papers  to  the  county  trustee.  We 
are  of  opinion  that  such  a  proceeding  falls  within  the 
saving  of  the  first  exception  noted  above — that  is,  "all 
suits  and  proceedings  now  pending  for  collection  of 
taxes  under  former  and  existing  laws*"  We  think  that 
such  a  case  was  intended  to  be  covered  by  the  word  "pro- 
ceedings." In  addition  to  the  inherent  reasonableness 
of  such  a  construction,  based  on  the  nature  of  the  busi- 
ness as  well  as  on  the  language  of  the  act,  it  is  to  be  spec- 
ially noted  that  under  subsection  5  of  section  85,  the 
back-tax  attorneys  were  allowed  thirty  days  after  the 
passage  of  the  act  of  1897  within  which  to  turn  their 
papers  over  to  the  county  trustee.  This  length  of  time 
was,  in  all  probability,  allowed  them,  among  other  rea- 
sons, for  the  purpose  of  closing  up  just  such  transactions 
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as  we  now  have  before  iib>  inaamuch  as  it  must  have  been 
within  the  contemplation  of  the  legislature  that  the  back- 
tax  attorneys^  in  the  course  of  the  performance  of  their 
duties,  might  haye  such  sales  in  progress.  We  do  not 
think  it  could  have  been  intended  by  the  legislature  that 
all  such  proceedings  should  be  stopped  in  fieri,  and  that 
the  expenses  incurred  thereby,  should  be  thrown  upon 
the  back-tax  attorneys ;  or  should  be  lost  to  the  State  and 
county,  if  by  any  provision  of  law  they  could  be  held  to 
fall  upon  either. 

We  are  of  the  opinion,  therefore,  that  subsection  5  of 
section  85,  specially  relied  upon  in  the  brief  of  complain- 
ants' counsel,  does  not  sustain  the  contention  that  the 
sale,  which  was  made  by  the  back-tax  attorney  in  this 
case  on  May  12,  1897,  was  void  for  want  of  power  to 
make  it  under  the  act  of  1895.  Not  only  was  that  sale 
one  of  the  "proceedings"  contemplated  in  section  43  of 
the  act  of  1897,  but  it  was  made  within  the  thirty  days 
allowed  by  subsection  5  of  section  85  of  said  act  of  1897 ; 
indeed,  it  was  made  within  twelve  days  after  that  act 
became  a  law.  As  already  stated,  that  act  became  a  law 
by  the  signature  of  the  governor  on  April  30,  1897.  It 
seems  to  be  insisted  in  the  complainants'  brief,  if  we  cor- 
rectly understand  it,  that  we  should  count  from  April  6, 
1897,  the  date  when  the  bill  passed  the  legislative  body 
and  was  signed  by  the  speaker  of  the  house  and  the 
speaker  of  the  senate.  This  contention,  however,  over- 
looks the  constitutional  rule  (article  2,  sec.  18)  that  a 
bill  does  not  become  a  law  until  it  receives  the  approval 
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of  the  governor.  See  also  Logan  v.  State,  3  Heis.  442, 
444.  On  the  grounds  stated  we  are  of  opinion  that  the 
back-tax  attorney  had  the  right  to  make  the  sale  at  the 
time  he  did  make  it,  under  chapter  120,  Acts  of  1895. 

But  it  is  insisted  by  the  complainant  that,  even  if  the 
back-tax  attorney  had  such  power,  he  failed  to  exercise, 
it  properly,  in  that  he  did  not  advertise  the  sale  far  a 
sufficient  length  of  time.  The  provisions  in  the  act  of 
1895  upon  the  subject  of  advertisements  are  as  follows : 

"Sec.  85.  .  .  .  The  advertisement  shall  be  in  some 
newspaper  published  in  the  county,  once  a  week  for  four 
consecutive  weeks.  If  no  newspaper  is  published  in 
said  county,  then  such  advertisement  shall  be  by  notice 
posted  at  the  courthouse  door.  All  delinquents  shall  be 
advertised  as  near  the  same  time  as  practicable;  other- 
wise, the  wards  and  districts  advertised  at  any  one  time 
shall  be  for  four  weeks,  as  above  provided,"  etc. 

Sec.  86.  States  what  shall  be  the  contents  of  the  ad- 
vertisement with  reference  to  the  description  of  the  land. 

Sec.  87.  Continues  the  subject  as  to  what  the  con- 
tents of  the  advertisement  shall  be,  as  follows:  "The 
advertisement  shall  also  recite  that  the  back-tax  attor- 
mey  will,  after  thirty  days  from  date  (giving  date,  time, 
terms  and  place  of  sale),  sell  such  property  at  public 
outcry,  at  the  courthouse  door,  for  cash,  to  the  highest 
and  best  bidder,"  etc. 

The  complainants^  counsel  lay  stress  upon  the  words 
"after  thirty  days,"  contained  in  the  preceding  section 
just  referred  to.    As  already  stated,  the  sale  was  adver- 
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tised  on  the  twelfth  day  of  Aprils  and  took  place  on  the 
twelfth  day  of  May.  If  we  count  both  the  first  day  and 
the  last  day,  that  is  April  12  and  May  12^  there  were 
thirty-one  days.  So  if  we  include  the  first,  and  exclude 
the  last  the  sale  was  made  "after  thirty  days."  We  think 
it  was  intended  that  the  sale  should  be  made  upon  thirty 
days  advertisement,  and  are  of  the  opinion  that  the  pro- 
visions of  the  act  were  fully  complied  with  by  the  back- 
tax  collector  in  the  instance  we  have  under  consideration 
here. 

It  results  that  the  decree  of  the  chancellor  dismissing 
the  complainants'  bill  should  be  affirmed,  with  the  cost 
of  this  court  and  the  court  below. 

Judge  Wilson  concurs  in  the  entire  opinion. 


Judge  Barton  is  of  the  opinion  that  the  case  should  be 
decided  in  favor  of  the  defendant  not  only  on  the  ground 
of  the  validity  of  the  tax  sale,  but  also  on  the  ground 
that  the  resulting  trust  is  sufficiently  proven  in  behalf  of 
Mrs.  Acklen,  under  the  rules  applicable  to  that  subject, 
by  the  testimony  of  the  husband  alone.  He  is  of  opinion 
that  where,  as  in  the  present  case,  it  clearly  appears,  that 
the  husband  has  a  sufficiency  of  the  wife's  money  in  his 
hands,  the  single  fact  of  the  actual  investment  of  that 
money  in  land  may  be  proven  by  the  testimony  of  the 
husband  alone,  although  he  took  the  deed  to  himself. 
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Atlanta  Oonsolidatbd  Stebbt  Railway  Co.  v.  Boyd. 

(knoxville.  june  14,  1902.) 

Affirmed  by  the  Supreme  Coart  without  modification,  October  15, 1902. 

1.  OFFER.     Nonacceptance.     Revocation.     Aaslgnee  Acquires  no 
Rights. 

A  written  proposition  made  to  a  street  railroad  company  by  the 
owners  of  certain  real  estate  that  if  said  company  would  build, 
equip  and  operate  an  electric  street  railroad  along  the  street 
In  front  of  said  real  estate,  that  the  owner  thereof  would  pay 
said  company  a  certain  sum,  never  having  been  accepted  by  the 
railroad  company  to  which  It  was  made,  said  company  acquired 
no  rights  therein  and  therefore  could  pass  no  rights  to  prop- 
erty interests  therein  to  its  assignee,  and  its  dissolution  worked 
a  revocation  of  said  offer;  and  the  building  of  a  street  railroad 
by  said  assignee  in  front  of  the  property  designated  in  the 
written  proposition,  said  proposition  not  having  been  renewed 
to  said  assignee,  gave  it  no  rights  as  against  the  maker  of  said 
proposition.     {Post,  pp.  230-233.) 

Cited:  Foust  v.  Board  of  Public  Education,  8  Lea  562;  1  Beach 
Priv.  Corp.  673,  686;  3  L.  R.  A.  468;  3  Pom.  Bq.  283. 

2.  RATIFICATION.    Paynrient  Not,  When  Accompanied  With  De- 
nial of  Liability. 

Payment  of  part  of  the  amount  named  therein  as  a  consideration, 
made  by  the  maker  of  the  above  offer,  does  not  bind  him,  as  a 
ratification,  to  the  assignee  thereof,  who  had  complied  with  the 
terms  of  the  offer,  being  accompanied  with  an  express  denial 
of  liability  and  a  statement  that  said  payment  was  made  merely 
as  a  compromise  and  to  avoid  litigation.    {Post,  pp.  233,  234.) 
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imOMPOLK. 


Appeal  from  the  Chancery  Court  of  Polk  County. — T. 
M.  MoCoNNBLL,  Chancellor. 

0.  P.  Gk)BB&^  f6r  complainant 

Mayvisld,  Son  &  Aikbn^  for  defendant. 


Babton^  J. — ^This  suit  was  brought  by  the  complain- 
ant, a  corporaticm  in  the  State  of  Georgia,  to  recover 
from  the  defendant  on  the  following  note  or  contract  of 
which  it  claimed  to  be  the  owner,  viz. : 

"Atlanta,  Ga.,  May  26,  1891. 

"For  value  received  I  promise  to  pay  to  the  order  of 
the  Atlanta  &  Edgewood  Street  Bailroad  Co.  five  hun- 
dred dollars  whenever  said  railroad  company  shall  build, 
equip  and  operate  an  electric  street  railroad  along  the 
old  turnpike  road  in  front  of  my  properly;  this 
note  to  be  due  and  payable  on  demand  as  soon 
as  said  railroad  is  built  and  in  operation.  I  sign  this 
with  this  condition,  that  should  I  desire  to  pay  this  on 
the  installment  plan  now  agreed  by  letter  with  Joe  Hurt 
through  J.  J.  Hightower. 

"(signed)     J.  J.  Boyd.'^ 

Upon  this  paper  is  the  following  indorsement: 
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**Lowry  Banking  Co. 
42536. 
"Atlanta,  Ga.,  May  18,  1893. 
"To  Lowry  Banking  Co. 

"This  certifies  that  the  railway  extension  mentioned 
in  the  body  of  the  above  note  is  now  completed  in  so  far 
as  it  was  agreed  and  is  in  daily  operation. 

"Atlanta  Consolidated  Street  Railway. 

"H.  I.  Bettis^  Assistant  Secretary  &  Treasurer.^' 

The  defenses  are  the  statute  of  limitations;  that  the 
complainant  haB  no  right  to  recover  upon  this  contract^ 
and  that  it  is  a  conditional  contract,  and  the  conditions 
precedent  to  its  payment  have  not  been  performed. 

Proof  was  taken  and  the  cause  heard,  and  a  decree 
rendered  in  favor  of  the  complainant  for  the  sum  of  $400 
principal  and  f  198.80  interest  From  this  decree  de* 
fendant  appealed  and  assigned  errors. 

We  should  make  probably  a  more  complete  statement 
of  the  pleadings.  The  bill  alleges  that  the  defendant  is 
indebted  to  the  complainant  by  the  note  which  is  made 
an  exhibit,  on  which  a  credit  of  f  100  is  admitted.  The 
bill  alleges  that  the  note  was  made  payable  to  the  order 
of  the  Atlanta  &  Edgewood  Bailroad  Co.,  and  that  the 
complainant  became  the  purchaser  of  the  Atlanta  & 
Edgewood  Street  R.  R.,  together  with  all  its  assets,  sub- 
sequently to  May  26,  1891,  among  which  was  the  note 
sued  on.  It  was  further  allied  that  all  the  conditions 
and  provisions  contained  in  the  note  relating  to  the 
building  and  operation  of  the  railroad  were  performed 
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within  the  time  stipulated  in  the  note  and  as  stipulated 
therein^  and  all  conditions  required  to  be  performed  by 
the  payee  were  duly  and  regularly  performed  according 
to  the  terms.  It  was  alleged  that  complainant  is  the  true 
and  lawful  holder  of  the  note  and  that  the  defendant  re- 
fuses to  pay  it.  The  answer  says  that  the  defendant  admits 
that  he  executed  a  paper  writing  on  May  26,  1891,  in 
which  he  agreed  to  pay  the  sum  of  f  500  to  the  Atlanta  & 
Edgewood  Street  Railroad  Co.  in  the  event  the  company 
should  build,  equip  and  operate  an  electric  railway 
along  and  over  a  certain  turnpike  or  street  extending  on 
certain  real  estate  owned  by  defendant  in  the  city  of 
Atlanta,  Georgia,  but  he  denies  that  he  is  indebted  to  the 
complainant  because  of  said  agreement,  and  he  denies 
that  the  conditions  under  which  the  amount  was 
to  be  paid  by  respondent  had  been  complied  with, 
and  he  denies  that  the  complainant  has  lawfully 
acquired  rights  as  against  respondent  under  said 
agreement,  and  denies  that  said  railway  company 
has  transferred  or  can  rightfully  transfer  any 
rights  or  claims  against  respondent  under  said  agree- 
ment to  the  said  complainant  He  denies  that  the  com- 
plainant  has  any  right  to  make  any  claim  against  re- 
spondent under  that  agreement  or  can  acquire  any  such 
claim  or  is  the  lawful  owner  and  holder  thereof,  or  en- 
titled or  authorized  to  institute  and  maintain  suit 
against  t^e  respondent  on  account  of  the  agreement  or 
on  any  other  ground.  He  further  says  in  answer  that  it 
was  stipulated  that  the  sum  should  be  payable  by  the 
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defendant  in  the  event  tliat  the  said  railway  company 
should  build,  equip  and  oi>erate  an  electric  street  rail- 
way over  and  along  a  certain  road  or  street  extending 
along  the  tract  of  land  owned  by  the  respondent  in  the 
city  of  Atlanta,  Oeorgia;  that  it  was  the  intention  and 
purpose  of  respondent  to  divide  the  tract  of  land  owned 
by  him  into  lots  of  suitable  size  to  sell  the  same,  and  that 
the  building  of  a  proper  railroad  would  increase  the 
value  of  his  lots,  and  he  expected  the  railroad  to  be  con- 
structed as  the  ordinary  street  railroad  in  front  of  his 
property  and  kept  in  reasonable  repair,  and  so  that  the 
public  and  owners  and  occupants  of  the  lots  could  have 
reasonable  and  safe  access  thereto,  but  that  as  a  matter 
of  fact  the  complainant  refused  to  comply  with  these 
conditions,  but  so  constructed  the  railroad  as  a  tempo- 
rary makeshift  on  high  and  insecure  trestle,  so  that  it 
was  not  possible  to  board  or  leave  the  cars  at  any  point 
along  said  properly  owned  by  respondent  or  near  there- 
to ;  that  said  street  was  also  ruined  as  a  thoroughfare  by 
said  operation  of  said  company,  and  could  no  longer  be 
used  for  the  ordinary  street  purposes,  and  the  street  rail- 
way constructed  was  not  therefore  a  prefer  line  and  did 
not  answer  respondent's  purpose.  He  says  that  said 
line  of  railway  was  not  operated  and  constructed  within 
the  time  and  in  the  manner  provided  in  the  agreement, 
and  that  the  consideration  of  the  contract  on  his  part 
had  wholly  failed,  and  that  respondent  owes  nothing  to 
complainant  or  to  any  person  on  account  of  said  agree- 
ment   He  further  says  that  some  time  after  the  execu- 
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tioii  of  the  contract  he  wis  approached  by  the  represen-* 
tative  of  a  certain  banking  house  in  the  city  of  Atlanta, 
who  demanded  payment  of  the  sum  stated  in  the  con- 
tract; that  respondent  then  stated  the  facts  in  regard  to 
the  agreement,  but  because  of  the  possibility  of  respond- 
ent being  able  to  induce  said  company  to  comply  with 
the  conditions  named  in  said  agreement,  and  in  this  way 
to  prevent  further  damage  and  injury  to  the  real  estate 
owned  by  said  company,  although  the  time  in  which  this 
Was  to  be  done  had  long  since  expired,  respondent  agreed 
to  pay  and  did  pay  the  sum  of  f  100  to  said  representa- 
tiye,  but  this  was  done  as  a  matter  of  compromise,  and 
because  respondent  hoped  to  avoid  any  litigation  and 
further  loss,  and  not  because  of  any  liability  on  said  con^ 
tract,  and  that  he  said  at  the  time  that  he  would  not 
agree  to  pay  any  further  sum  upon  the  same.  He  fur- 
ther says  that  any  right  of  action  accrued  on  said  con-^ 
tract  more  than  six  years  before  the  filing  of  the  com- 
plainant's bill,  and  that  the  same  is  therefore  barred, 
and  he  pleads  the  statute  of  limitations  of  both  Tenner*. 
see  and  Georgia. 

As  facts  we  find  that  the  note  as  above  set  out  was 
signed  by  the  defendant  J.  J.  Boyd  and  delivered  to  an 
agent  of  the  Atlanta  &  Edgewood  Street  Railroad  Co. 
on  May  21,  1891.  On  September. 21,  1891,  the  Atlanta 
&  Edgewood  Street  Railroad  Co.  sold  and  transferred 
its  line  of  railway  and  all  its  rights,  franchises  and  prop* 
erfy,  to  the  Atlaiita  Consolidated  Street  Railway  Co.,  a 
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corporation  eetablished  under  the  laws  of  Oeorgia.  The 
deed  of  transfer  and  assignment  is  found  on  pages  six- 
teen  to  twenty-one  of  the  record,  and  is  here  referred  to 
and  made  a  part  of  our  findings  of  fact  It  is  sufficient 
to  say  here  that  it  undertakes  to  convey  all  the  rights, 
property  and  assets  of  the  Atlanta  &  Edgewood  Street 
Bailroad  Co.  to  the  Atlanta  Consolidated  Street  By,  Co, 
After  this  transfer  the  latter  company,  the  complainant 
in  this  case,  did  build  and  construct  and  put  in  opera* 
tion  a  line  of  street  railway  along  the  old  turnpike  road 
in  front  of  the  property  of  J.  J.  Boyd,  It  seems  that 
this  line  of  road  was  completed  and  put  in  operation 
some  time  during  the  year  1893,  Further  facts  in  re* 
gard  to  the  execution  of  the  paper  are  as  follows :  The 
defendant  owned  a  tract  of  land  fronting  some  618  feet 
on  what  wa^  then  known  as  the  old  tumpik^  but  what 
has  since  been  known  as  the  extension  of  Euclid  avenue. 
He  desired  to  improve  this  land  and  place  it  upon  the 
market,  and  wished  with  other  property  owners  to  have 
a  street  railway  out  that  street.  Defendant  had  dis* 
cussed  the  matter  with  a  number  of  parties  who  were  in- 
terested in  the  same  thing,  among  others,  with  an  agent 
of  the  Atlanta  &  Edgewood  Street  Bailroad  Co. ;  that  be 
discussed  the  matter  mostly  with  a  Mr.  A.  B.  Nutting. 
Mr.  Nutting  was  interested  in  property  on  the  same 
street,  and  proposed  to  help  the  railroad  authorities  get 
up  a  subscription,  Mr,  Nutting  drew  up  the  note  or 
proposition  signed  by  Mr,  Boyd,  It  is  not  positively 
shown  whether  Mr.  Nutting  was  connected  with  the  rail- 
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road  company  or  not^  but  the  owners  of  property  in  that 
section  had  been  requesting  for  some  time  the  extension 
of  the  street  car  line  by  the  Atlanta  &  Edgewood  Bail- 
road  Co.,  and  the  president  of  that  company  named  an 
amount  which,  if  they  would  raise  and  donate  to  the 
company,  would  be  sufficient  to  secure  the  building  of  the 
extension.  As  stated  by  Mr.  Boyd,  the  defendants'  propo- 
sition was  signed  on  May  26, 1891,  the  day  it  bears  date, 
and  was  handed  by  him  to  Mr.  J.  T.  Hightower,  who  was 
also  a  citizen  owning  property  along  this  street  and  in- 
terested in  the  extension  of  the  street  railway.  Shortly 
after  the  signing  of  the  note  or  proposition  by  the  defend- 
ant, an  arrangement  of  purchase  or  consolidation  was 
entered  into  by  which  the  Atlanta  Consolidated  Street 
Railway  Co.  purchased  all  the  proi>erty  and  rights  of 
the  Atlanta  &  Edgewood  Railroad  Co.,  but  the  deed  was 
not  made  untU  September  21, 1891.  At  the  time  of  this 
purchase  and  at  the  time  of  the  execution  of  this  deed, 
the  line  of  the  street  railway  had  not  been  built  in  front 
of  this  property,  nor  had  the  necessary  amount  of  sub- 
scriptions named  by  the  officers  of  the  Atlanta  &  Edge* 
wood  Street  Railroad  Co.  been  made  up,  nor  had  the  sub- 
scriptions or  contracts  been  delivered  to  the  Atlanta  & 
Edgewood  Railroad  Co.,  nor  had  there  been  any  accept- 
ance of  these  contracts  or  of  this  subscription,  nor  any 
positiye  contract  made  by  the  Atlanta  &  Edgewood 
Street  Railroad  Co.  in  reference  to  building  these  exten- 
sions. The  facts  as  they  appear  in  the  record  are  that 
the  officers  of  the  company  had  named  an  amount  fos 
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which  if  proper  subscriptions  w^re  raised,  they  would 
build  the  extension,  but,  this  amount  not  having  beea 
raised,  the  company  had  not  accepted  the  proposition  in 
any  formal  way  so  as  to  bind  it,  and  had  no  contract 
with  the  parties  desiring  the  eztenaon  when  it  sold  out 
to  the  complainant  copipany  and  transferred  all  of  its 
rights  and  asseta  As  will  be  seen  on  reference  to  the 
deed  of  tranisfer,  this  extension  was  not  mentioned,  nor 
were  any  of  these  contracts  or  subscriptions  mentioned  as 
assets,  but,  as  will  be  noted,  the  language  of  the  convey- 
ance is  broad  enough  to  cover  all  the  property,  rights 
and  assets  of  the  Atlanta  &  Edgewood  Bailroad  Ca 
After  this  conveyance  to  the  Atlanta  Consolidated  Street 
Railway  Co.  parties  interested  in  the  extension  made 
further  efforts  and  proceeded  to  get  other  subscriptions, 
when  a  certain  amount  was  raised,  the  exact  amount  not 
stated,  nor  does  it  positively  appear  whether  it  was  the 
amount  originally  named.  The  subscriptions  were 
turned  over  to  the  officers  of  the  complainant  company, 
and  soon  thereafter  the  complainant  company  began  and 
completed  the  extension.  The  evidence  shows  the  work 
b^an  about  January,  1893,  was  completed  some  time  in 
M* ay,  1893,  and  cars  put  in  operation  upon  the  line  by  the 
first  of  June,  1893.  That  some  of  the  subscribers  to  the 
fund  knew  that  their  notes  and  contracts  were  to  be  de- 
livered to  the  company  as  an  inducement  for  it  to  build, 
affirmatively  appears.  The  defendieuit  states  positivdy 
that  he  had  no  such  information,  and  that  he  did 
not   authorize  any   one   to   deliver   his   subscription 


APPEALS  EEPOETS,  VOL.  2.  229 


Railroad  y.  Boyd. 


to  the  complainant  company^  nor  did  he  know  that 
that  company  was  to  build  the  road  or  was  build- 
ing it.  As  there  is  no  sufficient  evidence  to  the 
contrary,  we  find  this  to  be  a  fact.  It  further  appears 
that  complainant  company  was  urged  to  build  the  rail- 
road at  the  time  it  did  by  the  fact  that  a  competing  com- 
pany was  about  to  build  a  street  railway  upon  this 
street.  Whether  it  would  have  built  its  line  without  any 
subscription  does  not  appear,  but  that  the  subscriptions 
were  handed  over  by  some  of  the  parties  who  had  gotten 
them  up  as  an  inducement  to  the  building  of  this  road 
does  appear,  but  it  does  not  affirmatively  appear  that 
the  defendant  in  this  case  authorized  his  subscription  to 
be  handed  over  to  this  complainant,  or  that  he  knew  that 
this  was  to  be  done,  or  that  this  complainant  was  to  build 
the  road ;  in  fact,  as  we  have  found,  he  did  not  know  this 
and  had  not  authorized  his  subscription  to  be  turned 
over  to  this  complainant  company  at  the  time  it  was 
done  as  an  inducement.  The  company  to  which  he  had 
made  a  subscription  had  sold  out  all  of  its  rights  and 
franchises,  abandoned  its  system  of  railway  and  gone  out 
of  business  after  he  signed  his  written  proposition  or  the 
contract  above  mentioned,  and  without  any  acceptance 
upon  its  part  of  such  subscription  or  contract. 

As  to  the  point  that  is  made  in  the  pleadings  that  the 
road  was  not  proi>erly  constructed,  this  is  not  sustained. 
It  is  shown  that  the  road  was  built  in  an  up-to-date  man- 
ner and  properly  constructed.  It  is  shown,  however, 
that  there  was  considerable  grading  done  upon   the 
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street,  and  at  times  the  street  has  been  washed.    It  is 
farther  shown  that  in  grading  the  street  and  building 
the  road  the  property  of  the  defendant  was  left  some- 
what elevated  above  the  street,  and  in  his  opinion  it  was 
damaged,  though  as  there  was  no  issue  upon  this  ques* 
tion  we  do  not  find  as  a  fact  that  it  was  damaged.    De- 
fendant's subscription  was  not  turned  over  to  the  com- 
plainant until  December,  1892,  and  at  that  time,  as  he 
stated,  without  his  knowledge,  and  as  there  is  no  proof 
to  the  contrary,  we  so  find.     The  payee  named  in  the 
paper,  the  Atlanta  &  Edgewood  Railroad  Co.,  never  had 
possession  of  the  contract  or  offer  in  question. 

These  are  all  the  material  facts  in  regard  to  the  mat- 
ter except  those  relating  to  the  payment  of  f  100  made 
by  the  defendant  on  the  contract,  and  of  the  statute  of 
limitations,  which  will  be  hereinafter  discussed. 

Upon  the  facts  stated  we  think  it  clear  that  the  com- 
plainant is  not  entitled  to  recover.  The  contract  sued 
on  was  one  made  with  the  Atlanta  &  Edgewood  Street 
Railroad  Co.,  or  rather  it  was  a  conditional  proposition 
and  agreement  to  pay  f  500  to  that  company  if  it  would 
make  a  certain  street  railroad  extension  and  operate 
cars  upon  it  This  proposition,  as  it  appears,  was  never 
accepted  by  that  company,  and  therefore  it  never  ac- 
quired any  rights  under  it  and  had  no  rights  or  property 
interest  which  could  or  did  pass  under  its  deed  of  assign- 
ment to  the  complainant  company.  The  proposition  not 
having  been  accepted  when  it  sold  out  and  went  out  of 
business,  the  Atlanta  &  Edgewood  Street  Railroad  Ga 
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had  no  claim  against^he  defendant,  and  the  defendant 
had  no  claim  against  it;  there  had  simply  been  a  propo- 
sition  signed  and  tendered  by  the  defendant  to  that  com- 
pany^ which  that  company  had  not  accepted  and  which 
of  course  was  terminated  by  the  death  or  dissolution 
and  going  out  of  business  of  that  company,  the  party  to 
whom  the  proposition  was  made.  And  inasmuch  as  the 
proi>08ition  was  not  renewed  by  the  authority  of  tlie  de- 
fendant to  the  complainant  company,  its  subsequent 
building  of  a  road  upon  this  extension  gave  it  no  Yights 
as  against  the  defendant  upon  this  contract.  1  Beach 
on  Private  Corps.  585, 3  L.  R.  A.  468;  FoustV.  Board  of 
Public  Education,  8  Lea  552. 

This  dissolution  of  the  corporation  to  which  the  propo- 
sition was  made,  before  the  acceptance  of  the  proposi- 
tion, necessarily  worked  a  revocation  thereof.  But  aside 
from  the  question  as  to  the  dissolution  of  the  corpora- 
tion or  its  going  out  of  business  and  abandoning  its  rail- 
way system,  it  will  be  seen  that  the  proposition  itself  is 
in  the  nature  of  a  personal  contract.  The  proposition 
waa  not  that  the  Atlanta  &  Edgewood  Co.  should  procure 
to  be  built  and  operated  by  some  other  company  a  line 
of  street  railway,  and  that  the  defendant  would  pay  to 
the  party  who  should  build,  or  his  order,  the  sum  of 
f500 ;  but  the  proposition  is  that  the  defendant  will  pay 
to  the  Atlanta  &  Edgewood  Street  Railroad  Co.  |500 
whenever  said  railroad  company  shall  build,  equip  and 
oi>erate  an  electric  street  railroad  along  the  old  turnpike 
road  in  front  of  his  property,  not  whenever  some  other 
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company  i^ould  build  and  operate,  but  when  that  par* 
ticular  company  should  build  and  operate,  a  line  of  roedl 
We  do  not  mean  to  intimate  that  if  that  company  liad 
built  the  road  and  operated  it  for  ever  so  short  a  time 
that  the  amount  subscribed  by  the  defendant  would  not 
have  become  justly  due  and  owing,  and  that  it  might  as* 
sign  the  amount  which  had  thus  become  due  by  its  ful- 
fillment of  the  contract  and  that  the  assignee  might  not 
recover.  But  what  we  hold  is  that  the  condition  of  the 
contract  was  that  the  Atlanta  &  Edgewood  Street  Bail- 
road  Co.  should  build,  equip  and  operate  the  line  as  a 
condition  precedent,  and  this  could  not  be  fulfilled  by 
some  other  company  doing  the  work,  the  contract  being 
personal  in  its  nature,  and  could  not  be  assigned  before 
these  conditions  were  complied  with  to  another  company 
so  as  to  entitle  that  company  to  perform  the  conditions 
and  recover.  3  Pom.  Eq.  283 ;  Beach  on  Priv.  Corps.  573. 
If  these  subscriptions,  although  made  to  and  in  the 
ipiame  of  the  Atlanta  &  Edgewood  Street  Railroad  Co., 
had  been  delivered  to  the  complainant  company  by  or 
with  the  authority  of  the  subscribers,  with  the  under- 
standing that  they  were  to  be  accepted  by  that  company 
and  to  become  its  property,  and  as  an  inducement  for  it 
to  build  the  railroad,  and  the  company  had  accepted  th^n 
with  this  understanding  from  the  makers  and  built  the 
extension  upon  the  faith  thereof,  then  we  think  there 
would  have  been  a  right  to  recover,  but  no  such  case  is 
made  out.  The  suit  is  brought  upon  the  contract  as 
above  copied,  and  the  bill  simply  allies  that  the  com- 
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piainant  is  (he  owner  thereof  and  claims  to  be  the  owner 
and  endeavors  to  prove  that  it  is  the  owner  by  reason 
ot  the  tramfer  and  assignment  of  the  aBsets  of  the  At^ 
lanta  &  Edgewood  Street  Railroad  Co.  to  it,  and  we  have 
seen  that  the  Atlanta  &  Edgewood  Railroad  Co.  had  no 
property  rights  in  these  contracts  at  the  time  of  its  con- 
veyance, because  it  had  not  even  accepted  them,  nor 
bound  itself  or  agreed  to  build  the  railroad,  and  no 
rights  had  beai  acquired  in  them.  As  we  have  seen,  it  is 
not  alleged  in  the  bill  that  they  were  delivered  to  the. 
company  by  the  subscribers  or  any  one  authorized  to 
represent  them,  as  their  direct  subscriptions  to  that  com- 
pany and  accepted  by  them  as  such,  but  the  suit  is  on  the 
theory  we  have  above  stated,  and,  besides  this,  as  we  have 
seen,  the  defendant  states  positively  that  he  did  not  au- 
thorize any  one  to  deliver  his  subscription  to  the  com- 
plainant company  and  there  is  no  proof  to  the  contrary. 
We  therefore  think  it  clear  that  the  complainant  ia 
not  entitled  to  recover  on  this  contract,  unless  there  is 
something  in  the  claim  made  that  the  payment  made  by 
him  of  flOO  is  a  recognition  of  his  liability  upon  this. 
contract  As  to  that,  in  the  first  place,  it  is  to  be  said 
that  nothing  is  said  in  regard  to  this  in  the  bill,  and  the 
right  to  recover  is  not  predicated  upon  this  theory.  In 
the  answer  the  statement  is  that  the  f  100  was  paid  as  a 
matter  of  compromise,  and  because  respondent  hoi)ed 
to  avoid  liability,  and  at  the  time  he  paid  it  he  stated  he 
would  not  be  liable  for  anything  further.  The  proof 
shows  that  the  paper  was  left  with  the  Lowry  Banking 
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Go.  and  the  respondent  paid  flOO  thereon^  but  would 
not  pay  any  more,  and  he  said  at  the  time  that  he  would 
write  the  condition  on  the  back  of  the  paper  that  he  waB 
not  to  pay  any  more.  But  while  the  banking  company 
accepted  the  |100  Mr.  Lowry  said  that  he  could  not  pat 
the  condition  on  the  back  of  it,  and  the  defendant  then 
told  him  that  he  would  pay  f  100  to  get  rid  of  the  matter 
in  any  event,  and  that  he  thought  they  would  probably 
let  him  off  for  that,  and  that  he  would  pay  that  much  to 
get  rid  of  further  trouble.  It  does  not  appear  that  the  com* 
pany  or  its  officers  assented  to  this  as  a  compromise  or 
agreed  to  release  the  defendant,  and  we  find  that  there 
was  no  compromise  of  the  matter  at  that  time,  but  we 
further  find  that  the  defendant  expressly  stated  at  that 
time  that  he  denied  liability,  and  we  therefore  find  that 
there  was  not  a  ratification  of  the  contract,  and  that  in* 
asmuch  as  he  was  not  liable  on  the  note  before  that,  this 
proceeding  would  not  render  him  liable,  as  he  distinctly 
repudiated  further  liability  at  that  time 

The  facts  in  reference  to  the  statute  of  limitation  ap- 
pear to  be  as  follows:  As  we  have  shown  above,  the 
note  or  contract  is  dated  May  26, 1891.  The  street  rail- 
way was  finished  by  May  17, 1893,  and  demand  appears 
to  have  been  made  on  defendant  on  June  1,  1893.  This 
bill  was  filed  May  17, 1899,  process  duly  issued,  but  the 
defendant  was  not  found  and  alias  and  pluries  summons 
were  issued,  but  the  defendant  was  not  served  until  Feb- 
ruary 27, 1900.  The  proof  shows  that  the  defendant  was 
a  resident  of  New  York  City  at  the  time  he  made  the  sulh 
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ficription  in  question;  that  he  was  a  resident  of  Cleve- 
land, Tennessee,  at  the  time  this  suit  was  begun,  or  rather 
at  the  time  his  deposition  was  taken.  The  respondent 
shows  that  after  he  signed  the  paper  he  lived  in  Atlanta 
for  a  while,  how  long  does  not  appear.  It  is  further 
shown  that  during  a  part  of  the  time  that  the  road  was 
being  built  he  was  traveling,  part  of  the  time  in  New 
York  and  part  of  the  time  in  Atlanta.  He  says  he  left 
Kew  York  in  1895  or  1896.  When  he  came  to  Cleveland 
or  whether  he  came  directly  from  New  York,  does  not 
appear.  These  appear  to  be  the  facts  bearing  upon  the 
statute  of  limitation.  The  defendant  was  absolutely  out 
of  Georgia  and  a  nonresident  of  that  State  during  a  con- 
siderable portion  of  the  time  after  the  right  of  action  ac- 
crued, exactly  how  much  does  not  appear,  but  we  are 
satisfied  that  he  was  not  within  the  State  for  a  complete 
period  of  six  years,  but  it  is  insisted  that  inasmuch  as  the 
point  was  not  made  in  the  pleading  on  behalf  of  the 
complainant  that  the  exception  cannot  be  relied  upon. 

We  deem  it  proper  to  state  the  facts,  but  inasmuch  as 
we  have  held  that  the  complainant  in  our  opinion  is 
clearly  not  entitled  to  recover  upon  the  merits  of  the 
case  without  regard  to  the  statute  of  limitation,  we  deem 
it  unnecessary  to  pass  upon  that  question. 

The  result  is  that  the  decree  of  the  chancellor  is  re- 
versed, and  the  complainant's  bill  dismissed  at  the  cost 
of  the  complainant. 

All  concur. 
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(NASHVILLE,  DECEMBER  7,  1901.) 

1.  BILLS   AND    NOTES.     Set-off.      None    Against    intermediate 
indoreer. 

Doctrine  reafarmed  that  the  defendant  cannot  set  off  against  an^ 
intermediate  indorser  claims  held  by  said  defendant  against 
one  of  those  through  whose  hands  the  note  passed  to  the 
plaintiff.     (Po9t,  pp.  240-242.) 

Cited:     Hooper  y.  Spicer,  2  Swan  493. 

Code  construed:     Shan.,  sec.  4639,  subsec.  4. 

2.  SAME.     Same.     Of  Rent  Notes  Not  Allowed  by  Landlord,  a» 
Against  Wife's  Separate  Estate. 

Rent  notes  executed  by  husband  and  wife  and  unpaid  rent  ac- 
crued in  addition  thereto,  cannot  be  set  off  by  the  landlord 
against  notes  in  the  wife's  hands  made  by  said  landlord  and 
bought  by  the  wife  with  her  separate  estate.  iJPost,  pp.  242». 
243.) 

Cited:     Jordan  y.  Keeble,  1  Pick.  412;  Warren  y.  Freeman,  Id. 

613,  516;   B3ckerly  y.  McGee,  Id.  661-4-5;    Theus  y.  Dugger,  ^ 

Pick.  41;  Webster  v.  Helm,  Id.  322;  Wallace  y.  Goodlett,  Id. 

598;  Snodgrass  y.  Hyder,  11  Pick.  568;  Id.  8;  Woodfold  y.  Lyon,. 

14  Pick.  269;  Bank  y.  Lumber  Co.,  16  Pick.  479. 
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Chas.  C.  Teabue,  for  complainant 

E.  H.  East  and  Hamilton  Paeks,  for  defendants. 
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,  Neil,  J. — The  bill  in  this  case  waft  filed  to  recov^  on 
two  promissory  notes*  The  defense  interi)osed  is  set-off. 
The  chancellor  decreed  in  favor  of  the  complainant^  and 
both  of  the  def endants,  T.  O.  Morris  and  Charles  E.  Bell, 
prayed  an  appeal,  bnt  only  Mr.  Morris  i>erfected  his  ap- 
peal by  giving  bond.  The  facts  are  as  follows:  The 
first  note  sned  on  reads : 

«f  150.00.  "NashviUe,  Tenn.,  Jnne  18, 1897. 

''Eighteen  months  after  date  I  promise  to  pay  to  the 
order  of  Mrs.  J.  S.  Brown,  one  hundred  and  fifty  dollars 
at  American  National  Bank,  Kashville.  Value  re- 
ceived. 

**T.  O.  MOBBIS. 

"This  note  is  secured  by  trust  deed  of  even  date  here* 
with.'' 

The  indorsement  appeared  upon  the  note  as  follows : 
"Without  recourse  in  law  or  equity,  and  with  the  un- 
derstanding and  agreement  that  this  note  and  the  lien 
securing  it  is  subordinated  to  other  indebtedness  con- 
stituting a  lien  on  the  property  on  which  this  is  a  lien, 
until  all  of  the  said  balance  of  indebtedness  is  fully  paid. 
May  24, 1899. 

"Mrs.  J.  S.  Bbown, 
"By  Charles  E.  Bbll^  Atty.'' 

The  second  note  sued  on  is  an  exact  duplicate  of  the 
one  just  copied  except  that  it  matures  twenty-four 
months  after  data  The  indorsement  is  also  in  the  same 
words. 
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T,  O.  Morris  had  borrowed  fS^OOO  from  Mrs.  J.  8. 
Brown,  and  had  executed  a  mortgage  to  Bell,  as  trustee 
on  a  house  and  lot  in  Nashville,  maturing  at  three  years^ 
and  at  the  same  time  had  executed  six  interest  notes  for 
|150  each,  for  the  interest  installments  on  the  |5,060. 
The  mortgage  was  made  for  the  benefit  of  Mrs.  Brown. 
The  two  notes  sued  on  are  two  of  the  interest  notes 
which  were  thus  executed  by  Mr.  Morris  to  Mrs.  Brown, 
these  two  notes  were  purchased  by  Mrs.  Ida  M.  Maney 
from  Mrs.  Brown,  and  an  indorsement  was  taken  in  the 
form  above  appearing.  She  then  transferred  these 
notes  to  her  attorney,  Mr.  Zarecor,  by  delivery,  and  he  ii^ 
the  same  manner  transferred  them  to  the  complainant. 
Mrs.  Maney  transferred  them  to  Mr.  Zarecor  to  pay  a 
lawyer's  fee  which  she  had  agreed  to  pay  him  for  ser- 
vices in  a  former  case.  Mr.  Zarecor  transferred  them  to 
the  complainant  to  pay  a  pre-existing  debt  which  he 
owed  to  the  complainant  Mrs.  Maney  purchased  these 
notes  with  her  separate  estate. 

When  Mrs,  Maney  became  the  owner  of  the  notes,  she 
was  the  tenant  of  the  defendant  T.  O.  Morris  under  the 
following  circumstances :  She  rented  from  T.  O.  Morris 
a  house  and  lot  in  the  city  of  Nashville,  for  the  purpose 
of  keeping  boarders,  from  October  1, 1897  to  October  1, 
1898.  At  the  same  time  she  and  her  husband  executed 
twelve  notes,  of  fifty  dollars  each,  to  Mr.  Morris  for  the 
rent,  and  the  two  entered  into  a  written  contract  with 
him,  leasing  the  properly  from  him  at  the  rent  just 
stated.    Seven  of  these  rent  notes  were  paid,  and  five  re- 
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mained  unpaid  and  were  due  when  Mrs.  Maney  pur-* 
chased  the  two  notes  of  T.  O.  Morris  now  sued  on. 

When  T.  O.  Morris  leased  the  house  and  lot  to  Mrs. 
Maney  and  her  husband,  T.  H.  Maney,  he  expected  her  to 
pay  the  rent  notes  out  of  such  money  as  she  might  re- 
ceiye  from  her  boarders.  It  was  understood  between 
them  that  she  would  take  boarders;  she  had  no  other 
way  to  make  money.  He  husband  was  insolvent.  So  it 
was  expected  by  both  that  she  would  keep  boarder^,  and 
pay  the  notes  in  the  manner  just  stated,  and,  in  fact^ 
the  seven  notes  above  referred  to  were  paid  in  that  way, 
except  a  part  of  one  of  them,  which  part  was  paid  by  the 
sale  of  some  furniture  belonging  to  Mrs.  Maney  or  her 
husband.  There  was  no  distinct  agreement  that  the 
notes  should  be  paid  with  the  separate  estate  of  Mrs, 
Maney,  and  there  is  nothing  stated  upon  that  subject  in 
the  notes  themselves.  Indeed,  the  only  separate  estate 
that  Mrs.  Maney  had  were  such  funds  as  she  saved  from 
the  amounts  paid  to  her  by  her  boarders.  She  saved  no 
mon^  in  fact  until  after  the  lease  had  expired,  and 
w^le  she  was  holding  over  after  October  1, 1898.  From 
that  time  forward  she  saved  the  funds  with  which  the 
two  notes  now  sued  on  were  purchased.  She  saved  this 
money  with  the  consent  of  her  husband,  who  allowed  her 
to  keep  and  use  her  earnings  as  she  might  see  proper. 

The  suit  was  brought  by  the  complainant  against  the 
defendant  Charles  E.  Bell,  as  trustee,  in  the  mortgage 
made  to  secure  the  |5,000  above  referred  to,  and  the  bill 
wnght  to  compel  him  to  pay  enough  of  the  proceeds  of 
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the  sale  which  he  had  made  to  pay  the  notes  sued  on.  The 
bill  alleged  that  the  property  had  been  sold,  and  that 
there  was  enough  money  in  the  trustee's  hands  to  pay 
the  notes  after  paying  prior  debts.  Mr.  Bell's  answer 
admitted  that  the  house  and  lot  had  been  sold,  and  that 
he  had  received  more  than  enough  to  pay  the  prior  debts, 
and  he  paid  into  court  |319.65,  to  be  held  subject  to  the 
orders  of  the  court  To  this  bill  T.  O.  Morris  was  made 
defendant,  and,  as  already  indicated,  he  pleaded  set-off, 
based  on  the  facts  which  we  have  stated  already. 

The  chancellor  decreed  against  both  Bell  and  Morris 
for  three  hundred  dollars,  the  principal  of  the  two  notes, 
and  f34.85  interest,  and  directed  the  application  thereon 
of  the  1319.65  in  court.  Both  defendants  prayed  an  ap- 
.peal,  which  was  granted  to  them,  but  only  T.  O.  Morris 
executed  bond,  as  previously  stated.  The  complainant 
is  a  r^ularly  chartered  corporation  of  the  State. 

Upon  the  facts  so  found,  two  legal  questions  arise^  as 
follows :  If  we  assume  that  the  five  unpaid  rent  notes 
of  fifty  d611ars  each,  and  the  rent  of  the  house  from 
October  1,  1898,  to  the  time  the  suit  was  tried  in  the 
court  below,  were  a  l^al  liability  against  Mr&  Maney, 
and  constituted  a  set-off  in  her  hands  in  case  she  had 
sued,  the  first  question  is,  Did  the  set-off  follow  the 
notes  into  the  hands  of  the  complainant?  Or,  stated 
differently  and  more  abstractly,  the  question  is.  Can  the 
defendant  rely  upon  a  set-off  claimed  by  him  against  an 
intermediate  indorser?  In  a  case  arising  before  the 
code  of  1858,  it  was  held  that  this  could  not  be  dcmeb 
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Hooper  v.  Spicer,  2  Swan  493.  We  have  searched  our 
reports  with  some  diligence,  and  have  found  no  subse- 
quent case  opposed  to  the  doctrine  of  the  case  just  cited. 
If  there  be  any  subsequent  law  changing  the  rule  thus 
stated,  it  must  be  found  in  Shannon's  Code,  section  4639, 
subsec.  4.  This  subsection  reads:  "Any  equities  be- 
tween the  defendant  and  the  original  party  under  whom 
the  plaintiff  claims,  which  by  law  have  attached  to  the 
demand  in  the  plaintiff's  hands,  and  for  which  the  de- 
fendant would  be  entitled  to  a  recovery  against  such 
original  party,  .  .  .  the  defendant  may  plead  by 
way  to  setroff  or  cross  action." 

It  is  observed  here  that  the  expression  used  is  "origi- 
nal parly,"  and  not  intermediate  party  or  parties.  The 
original  party  referred  to  is  the  person  to  whom  the  note 
was  made  payable,  in  case  of  a  note,  or,  in  case  of  other 
contracts,  the  original  obligee  therein.  If  it  were  other- 
wise the  greatest  confusion  would  ensue,  and  it  would 
be  practically  impossible  to  transfer  an  overdue  note 
through  a  series  of  intermediate  holders.  It  would  even 
be  impracticable,  if  not  wholly  impossible,  for  the  last 
purchaser  to  investigate  the  history  of  the  notes  suffi- 
ciently to  ascertain  the  names  of  all  the  persons  through 
whose  hands  it  had  passed,  where,  as  in  the  present  case, 
it  had  been  transmitted  by  delivery,  and  not  by  indorse- 
ment. An  intending  purchaser,  recognizing  the  diffi- 
culty and  his  liability  to  adverse  demands  that  might  be 
brought  up  by  the  maker  of  the  note  against  one  or  more 
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of  the  intermediate  holders,  would  wisely  refuse  to  have 
anything  to  do  with  such  paper  at  all.  We  think,  there- 
fore, in  sound  reason,  that  the  rule  should  remain  as 
enunciated  in  Hooper  v.  Spicer,  supra. 

2.  But  were  these  notes  a  set-oflf  in  the  hands  of  Mrs. 
Maney?  Could  they  be  so  used  if  she  were  suing?  Sup- 
pose Mrs.  Maney  were  suing,  and  should  allege  her 
ownership  of  the  nates — that  they  were  purchased  with 
her  separate  estate,  and  were  a  part  thereof;  and  sup- 
pose, further,  that  the  defendant  Morris  should  reply  to 
such  a  suit  that  Mrs.  Maney  and  her  husband  had  leased 
from  him  the  house  and  lot  referred  to,  and  owed  thereon 
five  months  rent,  at  fifty  dollars  per  month,  under  notes 
executed  by  the  two,  husband  and  wife,  and  that  they 
also  owed  an  account  for  rents  from  October  1,  1898,  to 
date  of  suit;  could  the  set-oflF  be  sustained?  We  think 
not  In  the  first  place,  Mrs.  Maney  being  a  married 
woman,  she  would  not  be  bound  upon  the  notes,  nor 
would  she  be  bound  for  the  rent  while  holding  over.  It  is 
true  that,  if  she  were  sued,  and  did  not  plead  her  cover- 
ture,  judgment  might  be  recovered  against  her,  but  this 
would  be  on  the  ground  of  an  estoppel,  and  not  because 
the  notes  or  alleged  obligations  were  originally  binding. 
In  the  second  place,  if  any  liability  existed  at  all,  it 
would  only  be  against  Mrs.  M'aney's  general  estate,  and 
could  not  be  supplied  by  way  of  set-oflf  to  her  separate 
estate.  This  can  be  charged  only  by  distinct  agreement. 
Jordan  v.  Keeble,  1  Pick.  412;  Warren  v.  Freeman,  Id* 
513,  516 ;  Echerly  v.  McGee,  Id.  661,  664,  665 ;  Theus  v. 
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Duggwr,  9  Pick  41 ;  Webster  v.  Helmy  Id.  322 ;  Wallace 
V.  Ooodlett,  Id.  598 ;  Snodgrass  v.  Hyder,  11  Pick.  568 ; 
Id.  8 ;  Woodfolk  v.  Lyon,  14  Piqk.  269 ;  Bank  v.  Lumber 
Co.,  16  Pick.  479. 

It  resTiIts  that  the  decree  of  the  chancellor  must  be 
affirmed  with  the  cost  of  this  court,  and  of  the  court  be- 
low. 

All  the  judges  concur. 
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O.  L.  Davis,  Jr.  et  als.  v.  Mack  McCabty  et  ais. 

(NASHVILLE.     DECEMBER  21,  1901.) 

Affirmed  by  the  Supreme  Court  without  modification,  March  28,  IMS. 

CONSTRUCTION  OF  WILL. 

Testator  devised,  by  item  three  of  his  will,  "the  home  place,  be- 
ing about  one  hundred  and  twenty  acres/'  to  his  son,  H.,  on 
condition  that  he  provide  for  his  mother  during  the  remainder 
of  her  life.  "If  he  decline  to  make  such  provision  for  his 
mother,  this  item  shall  be  of  no  effect,  but  he  shall  then  share 
in  the  estate  on  the  same  terms  as  my  other  children,  as  here- 
after set  out."  By  item  four  the  wife  was  given  a  life  estate 
In  "all  the  remainder  of  my  lands,"  etc.,  and  a  "loan"  was  made 
to  her  of  the  household  and  kitchen  furniture,  farming  tools, 
live  stock,  etc.  Item  five  provided  for  the  sale  of  the  land  and 
other  property  and  its  division  among  testator's  children  or 
their  representatives,  upon  the  death  of  the  wife,  in  which  di- 
vision the  son  I^.  was  not  to  participate  if  he  accepted  the  pro- 
visions of  item  three,  "the  bequest  of  the  home  place  .  .  • 
being  accepted  by  him  in  full  as  his  share  in  my  estate  and 
compensation  for  his  care  of  his  mother,"  etc.  Testator  had 
originally  owned  several  hundred  acres  of  land,  but  he  had 
sold  several  tracts  to  his  sons-in-law  and  son,  and  now  thought 
that  he  had  remaining  only  about  one  hundred  and  twenty 
acres.  As  a  matter  of  fact  there  were  two  hundred  and  thirty- 
three  acres. 

Held:  That  the  testator  intended  to  devise  by  item  three  all  the 
land  remaining  to  him,  and  it  all  passed  under  said  item,  al- 
though one  hundred  and  twenty  acres  were  mentioned,  if  his 
son  H.  accepted  the  conditions  of  said  item  three,  but  that  if 
he  did  not  accept,  then  all  the  land,  farming  tools  and  live 
stock  passed  to  the  wife  under  item  four,  to  be  distributed 
at  her  death  according  to  item  five,  the  expression  "all  the  re- 
mainder of  my  lands,"  in  said  item  four,  referring  to  the  land 
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remaining  after  the  sales  to  his  sons-in-law  and  his  son.    IPoH, 
pp.  264-272.) 


FROM  MONTGOMERY. 


Appeal   from  the  Chancery  Court  of  Montgomery 
County. — J.  8.  Gribble^  Chancellor. 


Daniel  &  Daniel^  for  complainants. 
M.  Savage^  for  defendants^ 


Kbil^  J. — The  chief  question  in  this  case  arises  out  of 
the  construction  to  be  given  to  the  will  of  Hezekiah 
Davis,  Sr.,  who  died  between  July  and  October  in  the 
year  1877.  The  testator  left  surviving  him  several  chil- 
dren and  descendants  of  deceased  children.  One  of  his 
grandchildren,  Mrs.  Arthie  Black,  joined  by  her 
husband  R.  L.  Black,  also  Oliver  Davis,  Jr.,  like- 
wise a  grandchild  but  who  purchased  the  interest 
of  his  father,  Oliver  Davis,  Sr.,  in  the  estate  of  Hezekiah 
Davis,  Sr.,  have  brought  this  bill  against  the  surviving 
children  of  the  testator  and  the  descendants  of  those  of 
the  testator's  children  who  were  dead  at  the  time  the  suit 
was  brought  The  bill  was  filed  March  22,  1900.  The 
principal  defendants,  however,  are  the  widow  and  heirs 


^ 
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at  law  of  Hezekiah  Davis^  Jr.,  who  was  the  chief  devisee 
in  the  will,  and  who  died  many  years  after  the  death  of 
his  father — ^that  is,  on  the  thirtieth  of  January,  1895. 
The  real  contest  is  with  the  said  widow  and  heirs  of 
Hezekiah  Davis^  Jr.  The  interest  of  the  other  defend- 
ants are  identical  with  those  of  the  complainants,  the 
purpose  of  the  bill  being  to  have  the  will  construed,  and 
to  have  a  decree  entered  adjudging  that  a  certain  po^ 
tion  of  the  land  embraced  in  the  will  belongs  to  the  com- 
plainants and  the  defendants  other  than  the  widow  and 
heirs  of  Hezekiah  Davis,  Jr.,  and  to  have  a  sale  of  such 
of  her  land  for  division  among  the  alleged  owners. 

The  chancellor  dismissed  the  bill,  and  the  complain- 
ants have  appealed  and  assigned  errors. 

The  will  to  be  construed  is  copied  in  full  into  the  bill, 
but  we  need  reproduce  only  the  third,  fourth  and  fifth 
items,  which  are  as  follows : 

^^Item  3.  I  give  and  bequeath  to  my  son  Hezekiah 
Davis,  Jr.,  the  home  place  (being  about  one  hundred  and 
twenty  acres)  with  the  buildings  and  improvements 
thereon.  This  bequest  is,  however,  on  the  condition  that 
my  said  son  Hezekiah,  shall  suitably  and  comfortably 
provide  for  and  support  his  mother  during  the  remainder 
of  her  natural  life.  If  he  assent  to  this  condition  of  this 
will  within  sixty  days  after  my  death,  then  this  bequest 
shall  be  in  full  force  to  him,  his  heirs  and  lawful  repre- 
sentatives, and  this  bequest  shall  be  his  full  share  in  my 
estate.  If  he  declines  to  make  such  provision  for  his 
mother,  this  item  shall  be  of  no  effect,  but  he  shall  then 
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fihare  in  the  estate  on  the  same  terms  as  my  other  chil- 
dren, as  hereafter  set  out 

^*Item  4,  I  leave  to  my  beloved  wife  Bebecca  Davis, 
daring  her  natural  life,  all  the  remainder  of  my  lands 
and  appurtenances,  and  request  of  her  that  she  let  my 
children  and  grandchildren  that  are  living  on  said  land, 
still  live  on  it  by  their  paying  her  such  rent  as  she  may 
charge  them.  I  further  loan  her  all  my  household  and 
kitchen  furniture  and  plantation  or  farming  utensils, 
and  stock  of  every  description  that  may  belong  to  my  es- 
tate after  my  debts  are  paid,  or  so  much  as  she  may  stand 
in  need  of.  Any  species  of  property  she  may  not  need 
€an  be  sold  by  her  executor,  and  the  proceeds  paid  to  my 
children  or  their  lawful  representatives. 

"Item  5.  My  will  and  wish  is,  that  at  the  death  of  my 
wife,  Rebecca  Davis,  the  said  land  and  all  other  prop- 
erty loaned  her  on  hand  at  her  death  shall  be  sold  or  di- 
vided  among  my  children  or  their  lawful  representa- 
tives, to  have  and  to  hold  forever.  If  my  son  Hezekiah  ac- 
<!epts  the  bequest  and  trust  set  forth  in  item  third  of  this 
will,  he  and  his  representatives  shall  not  participate  in 
the  distribution  provided  for  in  this  item,  the  bequest  of 
the  home  place  to  him,  his  heirs  and  representatives  for- 
ever, being  accepted  by  him  in  full  as  his  share  in  my 
estate  and  compensation  for  his  care  of  his  mother  for 
the  remainder  of  his  and  her  life." 

If  we  undertake  a  construction  of  the  will  upon  its 
face  without  r^ard  to  certain  extraneous  facts  which 
produce  the  real  ambiguity  to  be  cleared  up,  there  would 
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seem  to  be  no  doubt  of  its  meaning.  Thus  viewing  the 
will,  upon  its  face  wholly,  it  would  seem  that  the  testator 
owned  one  hundred  and  twenty  acres  which  he  called  his 
home  place ;  that  he  desired  by  the  first  item  of  the  will 
that  his  son  Hezekiah  Davis,  Jr.,  should  receive  this  par- 
ticular tract  of  land,  and,  in  consideration  thereof^ 
should  take  care  of  his  mother  during  her  life,  and  that 
there  were  other  lands  which  the  testator  intended  that 
his  wife  should  have  during  her  lifetime,  but  that  upon 
these  certain  of  the  testator's  children  and  grandchil- 
dren were  residing,  and  that  they  were  not  to  be  dis- 
turbed, but  were  to  pay  to  her  such  rent  as  she  might 
charge  them ;  and  that  by  the  fifth  item  the  testator  in- 
tended that  this  other  land,  exclusive  of  the  home  tract 
and  certain  personalty,  should,  at  the  death  of  his  wife, 
be  sold  and  divided  among  his  children  other  than  his 
son  Hezd^iah  Davis,  Jr.,  who  was  deemed  to  be  amply 
provided  for  by  the  provision  made  for  him  with  r^ard 
to  the  home  place. 

The  uncertainty,  however,  as  to  the  testator's  meaning 
arises  out  of  the  following  facts,  in  existence  at  the  time 
the  will  was  executed  in  July,  1877,  and  prior  to  that 
time.  Prior  to  1849  the  testator,  Hezekiah  Davis,  Sr.,. 
purchased  two  tracts  of  land  from  the  heirs  of  his  father. 
According  to  the  deeds  conveying  these  lands,  one  tract 
contained  one  hundred  acres  and  the  other  three  hundred 
and  twenty  acres,  making  in  all  four  hundred  and 
twenty  acres,  but  when  a  calculation  is  made  from  the 
calls  appearing  in  the  deeds^  the  surveyor  says  it  is  dif- 
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flcult  to  detennlne  whether  there  were  four  hundred  and 
twenty  acres  or  three  hundred  and  ninety-four  and  one- 
half  acres,  and  probably  the  larger  figure. 

Now,  the  testator  made  out  of  these  lands  the  follow- 
ing conveyances :  On  February  3, 1849,  to  his  son-in-law 
John  Baggett,  sixty-four  acres;  on  May  2,  1868,  to  his 
son-in-law  Lawrence  J.  Underwood,  fifteen  acres;  on 
April  1,  1874,  to  his  son-in-law  Michael  McCarty,  sixty- 
five  and  three-fourths  acres ;  on  March  2,  1868,  he  sold 
by  title-bond  to  his  son  Oliver  Davis,  Jr.,  one  hundred 
and  twenty-two  and  one-half  acres.  The  bond,  however, 
called  for  on  its  face  one  hundred  and  twenty-four  and 
three-fourths  acres.  If  we  add  the  several  tracts  of  land 
sold  to  the  sons-in-law  and  to  his  sons,  putting  the  latter 
at  the  amount  called  for  in  the  title  bond,  we  get  two 
hundred  and  sixty-nine  and  one-half  acres.  If  we  as- 
sume that  the  total  acreage  purchased  by  the  testator 
was  four  hundred  and  twenty,  and  deduct  from  that  sum 
the  two  hundred  and  sixty-nine  and  one-half  acres  we 
have  left  one  hundred  and  fifty  and  one-half  acres.  On 
the  other  hand,  if  we  assume  the  total  acreage  owned  by 
the  testator  to  be  three  hundred  and  ninety-four  and 
one-half,  and  deduct  from  that  the  two  hundred  and 
sixty-nine  and  one-half  acres,  we  have  left  one  hundred 
and  twenty-five  acres.  But,  if  we  add  up  the  lands 
really  conveyed  by  the  testator  to  his  sons-in-law  and  his 
son,  putting  the  latter  at  its  true  acreage,  one  hundred 
and  twenty-two  and  one-half,  we  get  a  total  of  two  hun- 
dred and  sixty-seven  and  one-fourth  acres ;  if  we  add  this 
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to  the  land  actually  left  unsold  by  the  testator^  which  a 
aurvey  now  shows  to  be  two  hundred  and  thirty-three 
acres^  we  get  a  total  of  five  hundred  and  one-fourth 
acres ;  if  we  add  to  this  forty  acres  which  it  is  shown  the 
testator  sold  many  years  ago  to  one  John  Davis,  we  get 
five  hundred  and  forty  acres.  That  is  to  say,  when  the 
testator  died  he  really  owned  two  hundred  and  thirty- 
three  acres,  as  a  survey  made  in  the  present  case  shows; 
if  we  add  to  this  the  lands  previously  conveyed  to  his 
sons-in-law  and  son  by  their  true  acreage  and  the  forty 
acres  sold  to  John  Davis,  we  have  the  true  acreage  which 
the  testator  bought  prior  to  1849  as  five  hundred  and 
forty  acres  instead  of  four  hundred  and  twenty  acres. 

A  plat  filed  with  the  record  shows  that  after  these  va- 
rious conveyances  were  made,  the  land  was  in  a  very  ir- 
r^ular  shape,  and  it  appears  that  the  testator  did  not 
really  know  the  number  of  acres  he  owned.  Whether 
this  arose  from  the  fact  of  tiie  original  mistake  of  more 
than  one  hundred  acres  in  the  deeds  themselves  which  he 
had  got  to  the  land  prior  to  1849,  or  from  his  failure  to 
have  the  land  surveyed  after  he  sold  these  various  par* 
eels,  the  record  does  not  show ;  but  it  seems  very  clearly 
to  appear,  from  all  of  the  testimony  taken  together,  that 
he  did  not  know  how  many  acres  lie  owned. 

The  testator  spoke  of  the  whole  tract  which  remained 
to  him  frequently,  shortly  before  his  death,  as  contain- 
ing  one  hundred  and  twenty  acrea    He  gave  it  in  for 
taxes  in  1871  as  one  hundred  and  eighty-five  acres,  the; 
same  in  1872.    In  1873  he  gave  it  in  as  one  hundred  and 
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two  acres ;  in  1875  and  1876  as  ninety  acres ;  in  1877  as 
one  hundred  acres. 

Mr&  Tempy  Davis^  the  wife  of  Hezekiah  Davis,  Jr., 
testifies  that  she  has  lived  upon  this  place  for  nearly  thir- 
ty-three years.  Her  deposition  was  tal^en  in  October, 
1901,  this  would  place  her  upon  the  land  about  the  year 
1868,  which  was  about  nine  years  prior  to  the  death  of 
the  testator,  Hezekiah  Davis,  Sr.  She  says  she  came  to 
the  place  about  ten  years  before  the  death  of  Hezekiah 
Davis,  Sr.,  and  lived  in  the  house  with  him.  She  contin- 
ued :  ^^The  land  he  then  owned  was  all  in  one  body,  and 
was  known  as  the  home  placa  He  always  spoke  of  it 
in  that  way.  I  understood  that  it  was  purchased  as  one 
tract,  and  contained  about  three  hundred  and  twenty 
acres,  or  one-half  a  section.  Before  I  moved  to  this 
house,  however,  a  parcel  of  this  land  had  been  sold  to 
John  Baggett  This  tract  contained  sixty  odd  acres,  as 
I  remember.  I  heard  them  talk  about  it,  that  is,  Mr. 
Davis,  his  wife  and  my  husband.  Afterwards  he  sold^ 
off  parcels  to  Underwood,  McCarty  and  Oliver  Davis. 
These  sales  reduced  the  place  to  its  present  dimensions 
or  boundaries.  Q.  After  the  sale  Df  the  parcels  to  Un- 
derwood, McCarty  and  others,  did  you  ever  hear  Mr.  Da- 
vis, Sr.,  refer  to  the  number  of  acres  in  the  balance  left 
him?  A.  Cannot  say  that  I  ever  heard  him  say  how 
many  acres  there  were,  but  frequently  heard  his  wife 
and  my  husband  say  there  were  one  hundred  and  twenty 
acres  in  the  place.  I  know  he,  the  old  gentleman,  had  it 
assessed  at  one  hundred  and  twenty  acres.    The  tax  as- 
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sessor  told  me  this.  Q.  From  the  time  of  these  sales  up 
to  now^  has  it  or  not  been  estimated  at  one  hundred  and 
twenty  acres  by  the  family  in  particular,  and  by  the  peo- 
ple in  this  neighborhood  generally,  that  is,  up  to  the 
bringing  of  this  suit?  A.  Yes,  sir.  Q.  Was  there 
ever  any  division  of  this  land  in  any  way  after  these 
.  sales,  or  did  it  remain  intact?  How  was  it  generally 
designated — ^how  was  it  spoken  of?  A.  There  was 
never  any  sort  of  division,  and  it  was  always  called  the 
home  place,  because  Mr.  Davis,  Sr.,  never  had  any  other 
home.  Enlarging  somewhat  my  answer  to  question  No. 
2,  will  say  that  my  husband  never  considered  the  tract  as 
containing  anything  more  or  less  than  one  hundred  and 
twenty  acres,  always  speaking  of  it  as  containing  that 
number  and  giving  it  in  to  the  assessor  in  that  way.  This 
was  the  case  up  to  his  death  about  seven  years  aga  I 
never  heard  anybody  say  the  tract  contained  more  than 
one  hundred  and  twenty  acres  until  this  suit  was* 
brought,  or  about  that  time.'' 

Gill  Underwood  testifies  that  he  lived  with  his  grand- 
father, the  testator,  six  years  before  his  death,  leaving 
there  only  about  a  month  before  the  testator's  death; 
that  he  heard  the  testator  say  he  had  "one  hundred  and 
twenty  acres  more  or  less."  In  the  subsequent  parts  of 
his  deposition  he  testifies  that  he  heard  his  grandfather 
say  many  times  that  he  had  one  hundred  and  twenty 
acres,  or  that  there  were  one  hundred  and  twenty  acres 
in  the  tract. 

There  is  no  one  else  living  at  this  time  who  can  or  does 
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testify  as  to  the  understanding  the  testator  had  of  the 
matter,  and  his  mother,  wife  of  the  testator,  is  dead.  The 
only  persons  who  seem  to  have  constituted  the  family, 
and  were  old  enough  to  pay  attention  to  such  mat* 
ters  have  testified,  and  they  are  Gill  Underwood  and  Mrs. 
Tempy  Davis,  the  wife  of  Hezekiah  Davis,  Jr.,  and  we 
have  just  given  her  testimony. 

We  are  referred  to  that  portion  of  the  will  which 
speaks  of  the  testator's  children  and  grandchildren  liv- 
ing upon  the  land.  The  only  facts  shown  by  the  record 
are  that  testator's  daughter,  Mrs.  Hodo,  lived  on  the 
present  tract  about  three  hundred  or  four  hundred  yards 
from  the  testator's  house.  Of  course,  there  were  also  liv* 
ing  upon  the  place,  as  already  stated,  Hezekiah  Davis, 
Jr.,  with  his  family,  occupying  the  same  house  with  the 
testator,  and  there  was  also  living  in  the  family  Gill  Un- 
derwood, as  we  have  stated.  None  of  the  other  children 
lived  upon  the  testator's  lands,  though  his  sons-in-law 
with  their  families  lived  upon  the  surrounding  lands 
which  they  had  purchased  from  him,  and  his  son  Oliver 
Davis,  Sr.,  lived  upon  the  one  hundred,  twenty-two  and 
one-half  acres  he  had  purchased.  Another  circumstance 
referred  to  by  the  parties  which  should  be  mentioned  in 
this  connection  is,  that  the  testator's  son-in-law  McCarty 
owed  him  on  the  land  which  had  been  sold  to  him,  about 
f  108 ;  Lawrence  Underwood  owed  him  on  his  land,  about 
f  17 ;  Oliver  Davis,  Sr.,  owed  him  about  |200. 

He  was  very  kind  and  indulgent  to  his  son-in-law  and 
his  son,  and  did  not  charge  them  any  interest.    He  ad- 
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vised  his  son-in-law,  Mack  McCarty,  to  finish  paying  the 
debt  before  he,  the  testator,  should  die,  and  told  McCarty 
he  had  advised  his  son  to  the  same  effect  The  witness 
stated: 

"He  advised  them  to  pay  before  he  died,  as  he  was 
charging  no  interest,  and  they  might  get  into  trouble  if 
they  did  not  pay  during  his  life ;  that  he  had  been  put  to 
a  great  deal  of  trouble  himself ;  that  he  had  bought  some 
land  from  his  father,  and  put  off  fixing  it  up,  and  the 
day  they  were  to  go  to  town  and  fix  it  up,  his  father  was 
taken  sick  and  died  in  three  or  four  days,  and  he  had  to 
buy  all  of  the  other  heirs  out  but  one;  he  would  not  sell, 
and  his  interest  was  set  apart  to  him.'' 

Both  sides  also  refer  us  to  the  conduct  of  Hezekiah 
Davis,  Jr.,  after  the  testator's  death  as  indicating  the 
understanding  of  said  Hezekiah,  Jr.,  concerning  the 
meaning  of  the  will,  and  as  throwing  some  light  upon  the 
testator's  own  understanding  of  the  matter.  As  seen 
from  the  testimony  of  Mrs.  Tempy  Davis,  which  we  have 
already  quoted,  she  states  what  her  husband  said  about 
the  matter.  In  addition  to  this  it  also  appears  from  the 
testimony  that  in  the  years  1878, 1879,  and  1880  the  land 
was  assessed  for  taxes  at  one  hundred  acres,  and  during 
the  succeeding  years  from  1881  to  1888  inclusive,  at  one 
hundred  and  twenty  acres.  The  acreage  appearing  in 
the  assessment  for  the  years  1889  and  1890  is  not  shown 
in  the  record.  For  1891  acreage  is  given  at  one  hundred 
and  eleven,  and  for  1892  and  1893  at  one  hundred  and 
seven  acres ;  no  other  years  axe  shown  in  the  record. 
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Ben  DaviSy  a  son  of  Hezekiah  Davis,  Jr.,  testifies  that 
ids  father  spoke  of  the  tract  in  his  presence  as  containing 
one  hundred  and  twenty  acres,  and  that  as  far  back  as 
he  can  remember  his  father  claimed  the  whole  tract  as 
his  own.  This  witness  is  now  twenty-nine  years  old,  and 
was  twenly-two  or  twenty-three  years  old  when  his 
father  died. 

We  are  referred  by  complainant's  counsel,  for  the 
same  purpose,  to  a  bill  filed  by  Hezekiah  Davis,  Jr.,  as 
administrator  of  his  father  against  O.  L.  Davis,  Sr.,  on 
the  twenty-ninth  of  January,  1893,  for  the  purpose  of  col- 
lecting unpaid  purchase  money  on  the  one  hundred  and 
twenty-two  and  one-half  acres  of  land  above  referred  to. 
The  language  pertinent  to  the  matter  under  inquiry  is  as 
follows : 

^'Complainant  states  that  in  the  lifetime  of  the  said 
Hezekiah  Davis,  deceased,  he  sold  to  said  defendant,  Oli- 
ver Davis,  who  was  one  of  his  sons,  a  tract  of  land  ad- 
joining his  home  tract  of  about  one  hundred  and  twenty 
acres,  for  which  said  land  the  said  Oliver  was  to  pay  the 
said  decedent  the  sum  of,  etc.  •  .  .  He  states  that 
said  tract  of  land  was  and  is  a  part  of  that  tract  on 
which  his  father  lived  and  died,  situated  in  civil  district 
No.  18  of  Montgomery  county  in  said  State,  and  bounded 
on  the  north  by  the  land  of  Hezekiah  Davis,  deceased; 
eajBt  by  the  land  of  John  Davis;  south  by  the  land  of 
James  Matthis ;  west  by  the  land  of  Hezekiah  Davis^  de- 
ceased, home  tract,  the  said  tract  containing  one  hun- 
dred and  twenty  acres." 
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On  the  same  subject — that  is,  as  to  the  understanding 
that  Hezekiah  Davis,  Jr.,  had  of  the  matter — ^F.  A« 
Games  testifies  as  follows : 

'^Q.  Did  you  make  any  contract  with  Hezekiah,  Jr., 
the  father  of  the  defendant  Dave  Dayis  and  his  broth- 
ers now  claiming  the  land ;  if  so,  what  was  it,  when,  and 
state  all  about  it?  A.  Yes;  about  fifteen  years  ago,  I 
think  about  that  date,  I  bought  the  timber  on  the  home 
place,  as  he  said,  and  cut  it,  and  then  a  year  or  so  after 
that,  as  well  as  I  recollect,  I  wanted  to  buy  the  balance, 
I  mean  the  timber  on  the  balance  of  the  land ;  I  thought 
I  had  cut  timber  off  of  all  the  land  there  was,  but  I  had 
not;  I  found  that  out  and  went  to  Hez  about  it,  and 
asked  him ;  I  bought  the  timber  remaining  on  the  land,  I 
reckon,  if  it  had  any;  he  was  bound  to  have  had  more. 
I  asked  him  whose  land  was  this,  and  he  said,  ^this  is  my 
mother's,  and  I  am  acting  as  her  agent ;'  I  never  went  to 
see  the  old  lady,  I  bought  and  cut  it,  cutting  over  some 
more  ground,  Q.  When  you  bought  the  timber  off  of 
the  last,  did  you  buy  it  from  Hez  Davis  as  agent  of  his 
mother?  A.  Just  as  I  stated,  I  made  my  contract, 
traded  with  him  for  his,  and  then  about  a  year  or  two  af- 
terwards I  traded  with  him  for  that  on  her  land,  as  agent 
for  her,  as  I  stated.  Q.  Why  did  you  not  see  the  old 
lady?  A.  I  didn't  know  that  it  was  necessary.  I 
bought  the  timber,  and  paid  for  it;  he  told  me  he  could 
sell  it  for  her,  was  acting  for  her  as  her  agent  Q.  Was 
that  after  old  man  Hez,  Sr.,  died?  A.  Yes,  he  was 
dead  then.     Q.     Do  you  remember  which  part  of  the 
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land  he  last  sold  you  timber  off  of — I  mean  is  it  north, 
northern,  southern,  eastern,  or  western  part  of  the  whole 
tract  now  there?  A.  I  do  not  know  that  I  can  just  tell 
that;  it  was  further  back  from  the  main  creek,  I  think, 
back  from  the  buildinga  Q.  Was  there  anything  to 
separate  the  two  tracts;  I  mean  fences  or  anything  of 
that  sort?  A.  No,  I  do  not  know  as  to  that  I  have 
told  all  I  know  about  if 
In  cross-examination  he  testifies  as  follows : 
"Q,  When  you  first  bought  timber  you  thought  you 
were  getting  all  the  poplar  timber  Hez  Davis,  Jr., 
owned?  A.  Yea  Q.  He  stated  nothing  about  *home 
place,'  or  other  place  then?  A.  No,  sir.  Q.  When 
you  went  to  see  him  the  second  time  he  simply  said  he 
would  sell,  and  was  acting  as  agent  for  his  mother?  A. 
Yes,  that  was  on  the  last  Q.  It  all  seemed  to  be  one 
tract?  A.  Yes,  I  thought  so  at  first;  it  seemed  that 
when  I  went  to  him  the  second  time  it  was  not  all  in  one 
tract?  Q.  The  first  time  he  did  not  say  who  owned  the 
land,  did  he?  '  A.  He  claimed  he  owned  the  first  con- 
tract, the  f  15  contract,  himself.  Q.  You  say  you  did 
not  know  there  were  two  parts  when  the  first  trade  was 
made;  how  come  him  then  to  tell  you  that  he  owned  the 
land  you  first  got  the  timber  from?  A.  He  never  told.  Q. 
You  just  supposed  it  was  his?  A.  Yes.  Q.  You  do 
not  know  whether  he  was  acting  as  agent  then  or  not? 
You  just  don't  remember  that  he  said  anything  about  it? 
A.     Not  the  first  time  he  didn't" 

2  Tenn  Chan— (17) 
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On  re-examination  he  testifies  as  follows:  ^'Bnt  the 
second  time,  when  you  bought  the  timber  off  of  another 
part  of  the  land,  he  did  say  then  that  he  was  acting  in 
that  last  trade  for  his  mother,  and  as  her  agent?  A. 
Yes,  sir.^^ 

F.  M.  Tarbrough  testifies  as  follows :  "Q.  Did  Heze- 
kiah,  the  son,  ever  claim  that  he  owned  the  whole  of  the 
tract  set  out  in  the  pleadings?  And  did  you  ever  have 
any  conversation  or  contract  with  him  in  regard  to  it? 
A.  He  never  claimed  that  he  owned  it  at  all.  He 
claimed  a  part  of  it,  I  do  not  know  anything  of  the  rela- 
tive amounts  belonging  to  him  and  that  belonging  to  his 
mother,  the  woman  mentioned  in  the  will  of  Hez  Davis, 
Sr.,  as  his  widow.  I  wanted  to  buy  the  timber  on  the 
land,  on  the  east  end,  mostly,  and  saw  him  about  it  in 
town  here,  and  he  said  he  would  have  to  see  his  mother 
and  that  they  would  sell  it  to  me ;  that  he  could  not  sell 
it  until  he  saw  her.  I  went  down  to  see  him  and  her, 
and  they  sold  the  timber  jointly  to  me.  He  said  that  he 
could  not  sell  it  until  he  saw  his  mother.  After  I  was 
working  the  timber  some  of  the  other  heirs  came  to  see 
her,  and  asked  me  under  what  authority  I  was  cutting 
the  timber,  and  I  told  them  that  I  had  bought  it  from 
Mrs.  Davis  and  Hez,  the  Hezekiah  Davis,  Jr.,  mentioned 
in  the  will.  ...  It  was  some  years  after  the  old 
man  Hezekiah's  death,  about  1891.  Q.  And  at  that 
time  you  say  that  Mr.  Hezekiah  Diavis,  Jr.,  recognized 
the  fact  that  his  mother  owned  a  part  of  the  land  or  con- 
trolled it?    A    He  told  me  that  she  had  a  say-so  about 


APPEALS  REPOBTS,  VOL.  2.  259 

Davis  Y.  McCarty. 

a  i>art  of  it ;  that  he  could  not  make  any  contract  with  me 
until  he  saw  her.  Q.  Did  he  say  anything  about  its  not 
having  been  divided,  or  anything  of  that  sort?  A.  No, 
he  did  not.  All  I  know  about  that  is  that  he  said  he 
could  not  make  any  contract  about  a  part  of  it  until  he 
saw  her,  and  that  he  and  she  claimed  to  control  the  whole 
and  that  they  sold  it  to  me,  or  rather^  sold  me  the  timber 
I  wanted  off  of  the  land,  the  land  in  suit.  ^  I  do  not  know 
which  part  each  claimed,  but  simply  to  own  it  jointly, 
he  a  part  and  she  a  part." 

On  cross-examination  he  testifies  as  follows:  ^^Q. 
You  understood  that  Mrs.  Hezekiah  Davis,  Sr.,  had  an 
interest  in  the  home  place  during  her  lifetime  did  you 
not?  A.  That  is  the  way  I  understood  it.  Q.  Heze- 
kiah Davis,  Jr.,  was  very  devoted  to  his  mother  and  con- 
sulted her  frequently  and  deferred  to  her  wishes — that 
was  his  reputation  also  was  it  not?  A.  Yes,  that  was 
his  reputation.  He  would  not  sell  me  the  timber  with- 
out consent  of  his  mother." 

W.  P.  Broom,  the  husband  of  one  of  the  testator's 
granddaughters,  testifies  as  follows :  Q.  ^^Did  you  ever 
have  any  contract  or  conversation  with  Hez  Davis,  Jr., 
the  father  of  Dave  Davis  and  others  of  the  complainants 
[defendants]  about  the  land  claimed  by  his  heirs  to  be- 
long to  them  under  the  will  of  Hez  Davis,  Sr.  ?  A.  Yes, 
sir ;  had  one  conversation  once  with  him.  Wl^en  grand- 
father died,  the  probability  was  that  there  was  to  be  a 
lawsuit  over  the  will  among  the  heirs,  and  I  underto<^ 
to  compromise  or  talk  to  Hez  Jr.,  about  a  compromise. 
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and  I  proposed  to  him  to  do  away  with  the  will,  and  just 
let  the  estate  be  divided  equally  among  the  heirs ;  that  it 
would  give  better  satisfaction,  and  would  be  no  expense; 
and  he  said  he  would  not  do  it ;  he  said  that  his  father 
had  given  him  the  home  place  to  take  care  of  his  mother 
her  lifetime,  and  he  was  going  to  do  that;  they,  the  other 
jieirs,  claimed  that  they  had  an  interest  and  intended  to 
make  a  fight  on  the  will;  and  he  said  they  would  get 
their  part  when  his  mother  died;  that  it  belonged  to 
them,  the  said  land  and  personal  property,  so  they,  the 
heirs,  would  get  their  part  at  the  death  of  the  old  lady.'' 
Mack  McCarty,  the  son-in-law  of  the  testator,  deposed 
as  follows :  "Q.  Did  you  ever  have  any  a^eement  or 
contract  with  Hez,  Jr.,  the  father  of  Dave  Davis  and  oth- 
ers, defendants,  about  your  wife's  interest  in  the  land 
mentioned  in  the  will  after  the  probate  of  the  will?  A. 
After  the  will  was  made  and  after  the  contested  will 
case  in  the  circuit  court,  I  think,  it  was,  I  was  talking  to 
Hez  about  the  interest  of  my  wife  in  it,  and  he  offered  to 
give  me  a  hundred  dollars  for  it;  I  owed  Hez,  Jr.,  as  ad- 
ministrator for  his  father,  Hez,  Sr.,  a  note  of,  I  think, 
one  hundred  and  eight  dollars,  the  balance  of  the  pur- 
chase-money on  my  place  that  I  had  bought  of  the  old 
man,  Hez,  Sr.,  aud  I  told  Hez,  Jr.,  to  give  me  that  note 
for  my  wife's  interest,  and  he  said  he  would  study  about 
it;  he  said  he  was  going  to  do  what  was  right  about  it  all 
the  way  through,  and  that  he  only  wanted  what  the  will 
gave  him ;  he  and  I  talked  about  it  a  number  of  times, 
And  I  understood  that  the  trade  was  made,  that  he  was 
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to  give  me  the  note  and  we,  my  wife  and  I,  were  to  deed 
him  my  wife's  interest ;  but  after  we  had  talked  about  it 
a  number  of  times,  he  and  01  Davis  got  into  a  row  about 
the  estate,  and  he  then  refused  to  carry  out  the  agree- 
•  ment,  either  to  give  the  f  100  or  to  turn  me  over  the  note. 
And  he  then  said  he  was  not  going  to  do  anything  more 
then  than  he  was  made  to  do,  and  that  stopped  the  trade ; 
he  always  talked  all  right,  and  said  he  would  do  what 
was  fair  until  he  and  01  had  some  trouble.'' 

The  tract  now  shown  to  be  233  acres  was  never  divided 
into  two  parts,  but  was  always  occupied  by  Hezekiah 
Davis,  Sr.,  as  one  tract  He  had  his  buildings  on  the 
western  side  of  the  creek  which  ran  neat  the  western  side 
of  the  tract,  about  one-third  of  the  tract  being  on  that 
side  of  the  creek.  He  cultivated  the  land  principally  on 
the  western  side  of  the  creek,  also  some  land  on  the  east- 
ern side;  there  was  an  old  clearing  about  the  middle  of 
the  tract  which  was  east  of  the  creek.  During  the  life- 
time of  the  testator,  the  northern  and  eastern  part  of  the 
land  was  principally  in  timber,  but  some  fifteen  or  six- 
teen years  ago  a  portion  of  this  land  was  cleared  up  by 
Hezekiah  Davis,  Jr. 

The  testator  left  personal  estate  aggregating  some- 
thing over  one  hundred  dollars,  including  the  notes  that 
he  had  on  his  sons-in-law  and  his  son.  The  personal 
property,  except  the  notes,  was  sold  by  the  administra- 
tor, and  aggregated  |600  or  f  700.  The  widow  of  Heze- 
kiah Davis,  Sr.,  said  that  she  had  this  sold  off  for  the 
purpose  of  dividing  it  among  the  children ;  it  does  not  ap- 
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pear  however,  that  any  division  waB  made,  nor  does  it  ap- 
pear what  became  of  this  property;  the  inference  is,  that 
it  was  retained  by  the  widow  under  the  power  given  her 
in  the  will,  but  there  is  nothing  direct  upon  this  subject 
in  the  record. 

The  testator  owned  no  other  land  at  his  death  except 
the  233  acres.  The  testator  left  widow  and  children  as 
follows,  as  shown  by  the  agreement  of  the  parties :  His 
widow,  Bf  rs.  Rebecca  Davis,  who  died  in  February,  1894, 
and  the  following  children,  grandchildren  and  great 
grandchildren,  whose  interests,  subject  to  tl^e  will,  in  the 
estate  of  Hezekiah  Davis,  Sr.,  are  as  follows : 

(1)  A  son,  Oliver  Davis,  Sr.,  one  share,  one-eighth, 
which  has  been  transferred  to  O.  L.  Davis,  complainant 

(2)  Rebecca  McCarty,  a  daughter,  wife  of  Mack  Mc- 
Carty, one-eighth. 

(3)  David  Davis,  a  son,  who  is  dead,  and  who  left 
surviving  him  a  son,  Ben  Davis,  who  is  entitled  to  one- 
eighth. 

(4)  Nancy  Underwood,  a  daughter,  now  dead,  leav- 
ing her  one-eighth  to  be  divided  among  Gill,  Lewis,  John, 
Hiram  and  Felix  Underwood,  Penina  Mosley,  wife  of 
Turner  Mosley,  Jettie  Biggs,  wife  of  George  Biggs,  and 
Rebecca  Newsom,  wife  of  Monroe  Newsom,  each  being 
entitled  to  one-eighth  of  one  share. 

(5)  Eliza  Baggett,  a  daughter,  now  dead,  leaving 
one-eighth  to  be  divided  among  Robert  Baggett,  Mary, 
wife  of  Hiram  Morgan,  Lottie,  wife  of  Ike  Nix,  deceased, 
Martha,  wife  of  W.  M.  Broom,  Sallie,  wife  <rf  Gid  Har- 
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yey,  deceased,  and  the  children  of  Bettie  Baggett,  to  wit :;. 
Henry  and  Anderson  Baggett,  and  Mary  Black,  wife  pi 
Dan  Black ;  Hezekiah  Baggett,  now  dead,  leaving  suryiv- 
ing  the  children  following,  John  Wilson,  Ada,  Ida, 
Olivia,  Hezekiah  and  Sterling  Baggett,  and  Arthie 
Black,  wife  of  R.  L.  Black. 

(6)  Andrew  Davis,  now  dead,  leaving  his  one-eighth 
to  be  divided  among  Hezekiah  Davis,  Josiah  Davis, 
Sarah  Foster,  wife  of  John  Foster,  Rhoda  Davis  and 
others,  whose  names  and  addresses  are  unknown. 

(7)  Sarah  Hodo,  wife  of  John  Hodo,  both  dead,  one- 
eighth,  to  be  divided  among  Missouri  Helsom,  wife  of 
Lem  Helsom,  Alice  Harvey,  wife  of  John  Harvejr^  and 
Adeline  Games,  now  dead,  leaving  one  child,  Dora  Bag- 
gett, wife  of  Hezekiah  Baggett 

Of  the  above  the  following  were  married  some  time  be- 
fore the  death  of  Mrs.  Rebecca  Davis,  widow  of  Hezdciah 
Davis,  Sr.,  deceased:  Penina  Mosley,  wife  of  Turner 
Mosley,  Jettie  Biggs,  Mary  Morgan,  Lottie  Nix,  Martha 
Broom,  Sallie  Harvey,  Sarah  Foster  and  Missouri  Hel- 
som. The  following  were  minors  at  Mrs.  Davis'  death : 
Hiram  Underwood,  Anderson,  John  Wilson,  Hezekiah, 
Ada,  Ida,  Olivia,  and  Sterling  Baggett,  Mary  Martha 
Black,  Dora  Baggett,  and  most  of  them  are  minors  now. 

Hezekiah  Davis,  Jr.,  within  the  time  limited  by  the 
will,  indicated  his  assent  in  open  court,  by  an  order  upon 
the  minutes  of  the  county  court  of  Montgomery  county. 
The  land  devised  was,  at  the  time  the  will  was  made^ 
worth  from  |6  to  f 7  per  acre. 
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Now,  considering  the  foregoing  facts^  so  far  as  i^e 
deem  them  applicable,  in  connection  with  the  lan- 
guage of  the  will,  we  proceed  to  state  our  opinion  as  to 
the  true  construction.  It  was  suggested  in  argumeat 
that  perhaps  the  testator  in  giving  his  widow  a  life  es- 
tate in  lands  other  than  the  home  place,  had  reference  to 
those  lands  which  he  had  previously  sold  to  his  sons-in- 
law  and  to  his  son,  Oliver  Davis,  Sr.  It  was  suggested 
that  the  testator  might  have  had  these  lands  in  mind,  be- 
cause his  sons-in-law  and  son  still  owed  him  some  of 
thepurcha6e-mon^,in  the  manner  previously  stated.  We 
do  not  think,  however,  that  this  position  is  tenable.  Mr» 
Baggett  owed  him  nothing ;  besides  this,  the  other  lands 
had  been  too  long  sold,  and  had  been  too  long  considered 
to  be  the  property  of  the  vendees,  to  justify  us  in  suppos- 
ing that  the  testator  could  have  imagined  that  he  still 
had  any  interest  in  them  other  than  the  unpaid  purchase- 
money.  The  soundness  of  this  latter  view,  moreover,  is 
further  shown  by  the  testator's  remark  to  his  son-in-law^ 
Mr.  McCarty,  which  we  have  mentioned  above,  concern- 
ing the  payment  of  interest  in  the  sums  due. 

Two  other  constructions  have  been  suggested,  one  by 
the  complainant  and  the  other  by  the  defendant.  The 
first  of  these  is  that  which  we  outlined  in  the  beginning 
of  this  opinion,  having  for  its  basis  the  face  of  the  will. 
It  is  further  supplemented  in  the  discussions  of  the  com- 
plainants' counsel  by  what  is  allied  to  have  been  the  un- 
derstanding of  Hezekiah  Davis,  Jr.,  as  shown  by  the  tes- 
timony of  P.  A,  CarneS)  P,  M.  Yarbrough,  W*  P.  Broom 
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and  Mack  McCarty,  and  the  excerpt  from  the  bill  filed 
by  Hezeiklah  Davis,  JTr.,  as  administrator,  against  O.  L. 
Davis,  Sr.,  in  1893,  all  of  which  api>ear  in  the  forgoing 
finding  of  facts.  Some  support  for  this  theory  may  also 
be  found  in  the  fact  that  at  leant  one  of  the  testator's 
children,  Mrs.  Hodo,  was  living  upon  the  tract  when  the 
will  was  made,  at  a  place  not  very  distant  from  the  house 
in  which  the  testator  himself  resided.  Considerable 
support  for  it  is  also  found  in  the  number  of  acres  that  a 
survey  now  shows  were  actually  included  within  the 
tract.  This  construction  receives  further  aid  from  the 
fact  that  the  testator  had  eight  children,  some  of  whom 
were  dead,  leaving  children,  and  others  were  still  living, 
and  the  probability  that  he  would  desire  to  make  an 
equal  division  between  them. 

The  foregoing  faets  and  the  suggestions  arising  out  of 
them,  and  the  reasonable  inferences  to  be  drawn  from 
them,  present  formidable  difficulties  in  the  way  of  any 
other  construction  than  that  insisted  upon  by  the  com- 
plainant's counsel.  We  are  of  the  opinion,  however,  that 
itisnotthe^true  construction,  but  that  the  opposing  view, 
that  presented  by  the  defendants'  counsel,  in  the  argu- 
ment at  the  bar  as  his  primary  contention,  is  the  sounder 
view.  We  now  proceed  to  state  this  view.  The  matter 
in  hand  being  the  ascertainment  of  the  true  intention  of 
the  testator,  all  evidence  concerning  how  Hezekiah  Davis 
Jr.,  and  others  of  the  family,  understood  the  matter, 
after  the  death  of  the  testator,  is  irrelevant,  except  in  so 
for  as  testimony  of  this  character  may  be  found  to  throw 
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light  upon  the  testator's  own  understanding  of  the  mat- 
ter. It  must  be  conceded,  we  think,  that  such  light  as 
is  thus  reflected,  casts  but  a  feeble  glimmer  upon  the  real 
subject  under  investigation  above  referred  to— that  is, 
the  testator's  own  intention.  Thatintention  is  to  be  ascer- 
tained from  the  language  of  the  will  taken  in  connection 
with  the  situation  and  surroundings  of  the  testator  at 
the  time  the  will  was  made,  which  was  only  a  few  months 
before  his  death,  and  his  proven  understanding  of  the 
limits  and  nature  of  the  land  devised. 

The  testator  undoubtedly  knew  the  number  of  his 
children,  their  situation  and  surroundings,  the  situation 
and  needs  of  his  wife,  the  amount  of  personal  property 
he  owned,  and  that  he  owned  the  tract  of  land  in  contro- 
versy. But  it  seems,  whether  from  the  original  mistake 
in  the  deeds  or  from  the  irregular  shape  in  which  the 
land  was  left  after  several  tracts  were  sold  therefrom, 
that  he  did  not  in  fact  know  the  real  number  of  acres  re- 
maining to  him.  It  seems  to  be  quite  clearly  established 
that  he  often  spoke  of  the  land  remaining  to  him  as  a 
tract  containing  one  hundred  and  twenty  acres,  or  about 
that  number  of  acres,  and  that  he  so  understood  its  acre- 
age to  be.  It  also  seems  to  be  established  that  this  tract 
was  called  by  him  the  home  placa  Having  these  facts 
in  view,  it  seems  clear  that  the  true  purpose  of  the  tes- 
tator in  the  third  item  of  the  will  was  to  devise  this  land, 
all  that  he  had  left,  to  his  son  Hezekiah  Davis,  Jr.,  on 
condition  that  he  should  "e;iitably  and  comfortably  pro- 
vide for  and  support  his  mother  during  the  remainder  of 
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her  natural  life."  It  appears  that  the  comfort  and  happi- 
ness of  his  aged  wife  was  the  uppermost  thought  in  his 
mind,  and  his  chief  care.  To  her  support  and  maintenance 
he  resolved  to  devote  the  most  stable  of  his  possessions, 
and,  to  insure  its  active  usefulness  to  her,  he  held  out  a 
reward  to  the  son  who  was  living  in  the  house  with  him, 
a  son  who  was  devoted  to  his  mother,  as  the  testimony 
shows;  and  further  to  make  certain  that  his  wife  should 
have  the  benefit  of  this  land  during  her  life,  he  required 
that  his  son  should  within  sixty  days  express  his  assent 
to  the  will,  and  that  on  his  failure  to  do  so  he  should 
forfeit  the  estate  conferred  upon  him  in  the  third  item  of 
the  will.  We  pause  here  to  say  that,  if  the  testator  in- 
tended that  his  wife  should  find  her  suitable  support  and 
maintenance  in  her  son  by  reason  of  the  land  devised  to 
him,  it  would  seem  inconsistent  that  he  should  devise  to 
her  still  other  lands  for  her  life^  or  a  life  estate  in  other 
lands.  It  seems  still  more  inconsistent,  because  such 
other  land,  if  the  testator  had  any  such  in  contemplation, 
must  have  been  the  wooded  land  on  the  eastern  portion 
of  the  tract  Why  should  he  devise  her  such  other  lands 
at  all,  after  having  made  full  provision  for  her  support 
and  maintenance?  We  do  not  think  that  any  good  rea- 
son could  be  assigned  for  such  a  disposition.  But,  if  we 
take  the  view,  which  we  have  above  indicated  to  be  the 
true  one,  that  the  testator  understood  that  he  had  re- 
maining to  him,  after  the  various  conveyances  made  to 
his  8on»-in-law  and  his  son  Oliver,  only  the  one  hundred 
and  twenty  acre  home  tract,  supposed  by  him  to  con- 


266  TENNESSEE  CHANCERY 

Davis  V.  McCarty. 

tain  one  hundred  and  twenty  acres^  and  designated  by 
him  as  such,  and  that  he  determined  to  devote  this  to  the 
maintenance  of  his  wife,  through  the  instrumentality  of 
his  son  Hezekiah,  in  the  manner  above  indicated,  the  dis^ 
position  seems  reasonable  and  natural. 

This  disposition  also  harmonizes  with  the  provisions 
contained  in  the  fourth  and  fifth  items,  when  the  latter 
items  are  rightly  understood,  although  on  a  first  exam- 
ination these  latter  items  seem  to  be  in  conflict  with  such 
construction.  To  show  the  harmony,  however,  really  ex- 
isting between  the  different  parts  of  the  will,  it  is  only 
necessary  to  premise  at  this  point  that  when  the  testator 
drafted  or  had  drafted  the  fourth  item  of  the  will,  his 
point  of  view  was  changed  from  that  which  he  occupied 
when  the  third  item  was  conceived.  In  the  third  item  he 
had  in  view  the  acceptance  by  his  son  Hezekiah  of  the 
duty  therein  imposed  upon  him  to  support  and  care  for 
his  mother.  He  had  this  in  view  in  making  the  devise 
therein  contained  to  his  said  son  Hezekiah.  The  last 
sentence,  however,  in  the  third  item  shows  a  change  in 
the  point  of  view  which  is  carried  forward  into  the 
fourth  item.  This  change  is  indicated  by  the  following 
language  contained  in  that  sentence :  "If  he  declines  to 
make  such  provision  for  his  mother,  this  item  shall  be  of 
no  effect,  but  he  shall  then  share  in  the  estate  on  the  same 
terms  as  my  other  children,  as  hereafter  set  out."  The 
testator  thereafter,  in  the  subsequent  provision  of  the 
will,  that  is  in  items  four  and  five^  makes  disposition  of 
his  property  on  the  supposition  or  hypothesis  or  from 
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the  standpoint  that  his  son  Hezekiah  will  decline  to  ac- 
cept the  trust  of  supporting  his  mother.  With  this  in 
Tiew  he  devises  to  his  wife,  during  her  natural  life,  "all 
the  remainder"  of  his  land,  meaning  all  of  his  land  that 
was  left  to  him  after  his  previous  conveyances  to  his 
sons-in-law  and  son  already  mentioned — that  is,  all  of 
his  lands.  He  also  devises  to  her  his  farming  utensils 
and  live  stock  "or  so  much  as  she  may  stand  in  need  of 
This  was  evidently  for  the  purpose  of  enabling  his  wife 
to  realize  that  support  which,  under  the  supposition 
above  referred  to,  had  been  refused  to  her  by  her  son  Hez- 
ekiah. The  children  and  grandchildren  referred  to  in 
that  clause,  were  not  only  Mrs.  Hodo  but  testator's  son 
Hezekiah  himself  and  his  grandson  Gill  Underwood.  In 
this  item  the  testator  looks  upon  the  land  as  belonging 
to  his  wife  for  life  and  upon  his  children  and  grandchil- 
dren then  upon  the  land  as  future  tenants  of  his  wife. 

The  fifth  item  of  the  will  directs  what  disposition  is 
to  be  made  of  the  property  devised  to  the  wife  in  the 
fourth  item.  The  substance  of  it  is,  and  its  true  con- 
struction when  taken  in  connection  with  the  prior  items, 
that  in  case  the  testator's  son  Hezekiah,  should  refuse  to 
accept  the  trust  of  supporting  his  mother,  and  the  land 
should  thereby  become  the  property  of  testator's  wife 
for  life,  then  at  her  death  this  land,  "and  all  other  prop- 
erty loaned  her  on  hand  at  her  death,"  should  be  sold, 
and  the  proceeds  divided  equally  among  the  testator's 
children  and  the  representatives  of  such  as  might  be 
dead ;  but  that  in  case  his  son  Hezekiah  should  accept  the 
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duty  devolved  upon  him  in  the  third  item  of  the  will,  and 
the  land  thereby  became  his,  and  the  fund  for  distribu- 
tion should  for  this  reason  only  be  the  proceeds  of  the 
personal  property,  then  that  Hezekiah  should  not  partic- 
ipate in  the  division  at  all,  but  should  be  content  with  the 
land. 

The  k^note  of  the  construction,  as  we  conceive,  which 
harmonizes  all  three  of  the  items  of  the  will,  is  that  all 
of  the  land  goes  under  the  third  item,  if  Hezekiah  Davis, 
the  son,  accepts  the  conditions  therein  set  forth,  but  that 
if  he  fails  to  so  accept,  then  that  he  takes  nothing  what- 
ever under  the  said  third  item,  but  that  all  of  the  land, 
that  is  the  whole  tract,  passes  under  the  fourth  item,  to 
be  enjoyed  by  the  wife  according  to  its  provisions  during 
her  life,  and  that  under  the  fifth  item  a  disposition  of 
it  among  the  children  is  made. 

The  forgoing  construction  is  not  without  its  difficul- 
ties, but,  on  the  whole,  seems  to  us  to  be  the  most  reason- 
able view  of  the  matter. 

Recurring  now  to  the  construction  insisted  upon  by 
the  complainant  based  upon  the  supposed  understanding 
of  Hezekiah  Davis,  Jr.,  as  inferred  from  the  bill  brought 
by  him  in  1893  against  Oliver  Davis,  Sr.,  and  the  testi- 
mony of  the  witnesses  Karnes,  Yarbrough,  Broom,  and 
McCarty,  as  we  have  already  said,  such  testimony  throws 
practically  no  light  at  all  upon  the  intention  of  the  tes 
tator.  Moreover,  while  the  testimony  of  the  wit- 
nesses whose  names  have  just  been  given,  seems  to 
indicate  that  Hezekiah   Davis,   Jr.,   understood   that 
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his  brothers  and  sisters  owned  some  interest  in  the 
land^  still  there  is  other  testimony  referred  to  in 
the  finding  of  facts  which  indicates  with  equal  pos- 
itiveness  that  he  held  quite  a  contrary  view.  In  ad- 
dition to  this,  the  testimony  of  Karnes  and  Yar- 
brough  may  be  explained  upon  the  theory  that  the  broth- 
ers and  sisters  of  Hezekiah  Davis,  Jr.,  were  all  along 
with  more  or  less  vigor  asserting  the  construction  of  the 
will  which  they  now  insist  upon,  and,  therefore,  claiming 
a  portion  of  the  land,  and  that  to  cut  short  any  contro- 
versy so  far  as  concerned  the  timber,  he  made  the  con- 
tract with  Karnes  and  Yarbrough  under  the  sanction  of 
his  mother,  thereby  quieting  opposition.  The  testimony 
of  McCarty  may  be  explained  upon  the  theory  which  we 
believe  to  be  the  true  one,  that  the  negotiation  had  refer- 
ence to  his  wife's  interest  in  the  proceeds  of  the  personal 
property,  which,  as  the  finding  of  facts  shows,  amounted 
to  1600  or  |700  outside  of  the  notes  on  the  children, 
which  latter  amounted  to  {300  or  f400  in  addition.  As 
to  the  testimony  of  Mr.  Broom,  the  conversation  detailed 
by  him  occurred  many  years  ago,  and  after  such  a  lapse 
of  time  it  was  an  easy  matter  for  him  to  get  confused  in 
his  mind  the  kind  of  property  Hezekiah  Davis,  Jr.,  re- 
ferred to  when  he  said  that  the  other  children  "would  get 
their  part  at  the  death  of  the  old  lady."  Mr.  Broom 
says  he  was  talking  about  both  "land  and  personal  prop- 
erty.^ We  do  not  think,  however,  that  much  reliance 
can,  after  so  long  a  time,  be  placed  in  a  man's  memory 
of  the  special  words  used  in  a  conversation. 
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The  excerpt  from  the  bill  of  1893  above  referred  to, 
when  read  all  together  aB  we  have  quoted  it^  does  not  nec- 
essarily bear  the  construction  that  the  complainant 
therein  understood  that  there  was  a  home  tract  and  an- 
other tract  in  addition  thereto.  That  excerpt  speaks 
of  the  land  sold  off  to  Oliver  Davis  as  adjoining  the  home 
tract  and  as  having  been  a  part  of  the  tract  on  which  the 
testator  lived  and  died. 

For  the  reasons  given  we  are  of  opinion  that  the  con- 
struction insisted  upon  by  the  complainants  is  not  the 
true  construction  of  the  will,  but  that  the  construction 
which  we  have  given  is  the  true  one. 

It  results  that  the  decree  of  the  chancellor  must  be 
affirmed,  and  the  bill  dismissed  with  the  cost  of  this 
court  and  the  court  below. 

All  the  judges  concur. 
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AflBnned  by  the  Supreme  Court  without  modliication,  October  19, 1001* 

ATTACHMENT.  Lien  of.  Lost  by  Failure  to  Talce  Order  of  Con- 
demnation. 
An  attachment  is  abandoned  and  the  lien  thereof  lost  where  on 
final  Judgment  on  the  merits  no  order  of  condemnation  is  taken 
to  subject  the  property  attached  to  the  satisfaction  of  the  Judg- 
ment    iP08t,  pp,  278-282.) 

Cited:     Staunton  v.  Harris,  9  Heis.  579;  Hurst  v.  Liford,  11  Heis. 
624. 

Cited  and  distinguished:     Snell  ft  McGavock   v.  Allen,  1  Swan. 
207. 

Code  construed:  Code  1858,  sec.  3507  (M.  ft  V.,  sec.  4248;  Shan., 
sec.  5267). 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  county. — 
Hugh  G.  Kyle^  Chancellor. 

E.  P.  Mynatt  and  Sansom,  Welokeb  &  Pabebb^  for 
complainant 

Green  &  Shields^  for  defendants. 

2  Tenn  Chan— (18) 
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Wilson^  J.— This  bill  waB  filed  December  3,  1900, 
to  recover  on  a  judgment  at  law  obtained  by  complainant 
against  defendant,  Hall,  and  to  set  aside  a  deed  of  trust 
made  by  Hall  to  his  codefendant  Johnson,  and  subject 
the  property  conveyed  in  the  deed  of  trust  to  sale  to  pay 
the  demand  sued  for.  The  bill  was  dismissed  upon  the 
hearing  and  complainant  appealed.  The  facts  appearing 
in  the  record  presenting  the  questions  at  issue  are  these: 

1.  July  31,  1900,  complainant  recovered  a  judgment 
in  the  circuit  court  of  Knox  county  for  f3,000  against 
the  defendant,  Hall,  for  a  breach  of  a  marriage  contract 
with  her.  Her  said  suit  was  commenced  in  said  court 
October  16, 1899,  and,  in  connection  with  it,  an  ancillary 
attachment  issued  to  attach  the  property  of  the  defend- 
ant to  hold  it  to  satisfy  her  expected  recovery.  The  at- 
tachment was  levied  upon  the  property  sought  to  be 
reached  under  this  bill,  October  17, 1899,  the  property  at- 
tached being  the  interest  of  defendant  in  two  parcels  of 
land  particularly  described  in  the  levy,  and  some  arti- 
cles of  personal  property. 

2.  By  a  deed  of  trust  made  October  18, 1899,  the  day 
after  the  levy  of  the  attachment,  Hall  conveyed  the  prop- 
erty attached,  and  some  other  property  in  trust  to  his 
codefendant  Johnson  to  secure  the  payment  of  a  number 
of  his  bona  fide  obligations  to  creditors.  This  deed  of 
trust  was  r^stered  in  both  Enox  and  Blount  counties. 

3.  While  process  in  the  suit  at  law  had  not  been 
served  upon  Hall  when  this  deed  of  trust  was  made,  he 
and  his  trustee  and  some  of  the  creditors  secured  therein 
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knew,  OP  believed,  that  it  had  been  instituted,  and  the 
deed  of  trust  was  made  for  the  purpose  of  appropriating 
his  property  to  the  debts  secured  therein,  in  preference 
to  the  recovery  that  complainant  might  obtain.  The 
property  conveyed  in  the  deed  of  trust  left  Hall  with  no 
accessible  property  to  satisfy  the  demand  of  complainant 
in  her  suit  at  law. 

4.  At  the  term  of  the  circuit  court  of  Knox  county 
following  the  institution  of  the  suit  therein  aforesaid  by 
complainant,  Hall,  defendant  there  and  here,  filed  a  r^- 
ular  formal  plea  in  abatement  to  the  attachment,  in 
which  he  denied  the  grounds  laid  for  it.  He  pleaded 
also  to  the  declaration  filed,  putting  in  issue  the  grounds 
of  her  action  for  damages.  At  the  following  term  of  the 
court,  the  cause  was  tried,  and  resulted,  in  view  of  a  re- 
mittitur, in  the  judgment  before  stated,  which  was  not 
appealed  from. 

No  notice  was  taken  of  the  attachment,  and  no  proof 
was  offered  in  support  of  it,  and  no  order  of  court  was 
asked  or  entered  in  reference  to  it,  or  the  property  at- 
tached under  it,  at  the  term  of  court  at  which  the  case 
was  tried  on  its  merits  and  the  judgment  aforesaid  ren- 
dered. Whether  this  resulted  from  oversight  or  forget- 
f Illness,  or  from  a  belief  that  the  grounds  for  the  attach- 
ment could  not  be  sustained  by  evidence,  or  from  an  in- 
tention to  abandon  it,  or  from  the  idea  that  a  court  of 
chancery  had  to  be  resorted  to  to  enforce  the  lien  in  view 
of  the  deed  of  trust,  is  a  matter  of  mere  conjectura  The 
record  is  wholly  silent  in  respect  to  it 
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5.  The  term  of  the  circuit  court  of  Enox  county  at 
which  the  judgment  was  rendered,  and  the  succeeding 
term  thereof,  came  and  passed  before  the  bill  before  us 
was  filed. 

6.  As  stated,  the  sheriff  levying  the  attachment  sold 
some  of  the  personal  property  attached.  The  amount 
realized  by  him  therefrom  was  trivial. 

7.  The  trustee,  Johnson,  had  the  land  attached  ad- 
vertised for  sale  when  this  bill  was  filed,  and,  it  appears, 
had  sold  it  before  the  injunction  sued  out  in  this  case 
was  served.  The  injunction,  however,  was  served  before 
the  sale  was  completed  by  the  payment  of  the  purchase- 
money  and  the  drawing  of  the  proper  papers,  and  the  in- 
junction, it  seems,  stopped  further  steps  in  the  matter. 

8.  The  bill  in  this  case  specifically  describes  the  prop- 
erty attached,  and  insists  that  complainant^  by  virtue  of 
her  attachment  in  the  suit  at  law,  fastened  a  lien  upon 
the  property  superior  to  the  trust  deed  and  all  subse- 
quent rights  acquired  thereunder,  and  asks  that  the  same 
be  enforced  and  the  property  be  sold  to  satisfy  her  judg- 
ment, and  to  this  end,  that  said  deed  of  trust  be  set  aside, 
as  having  been  made  to  defeat,  defraud,  hinder  and  de- 
lay her  in  the  collection  of  her  just  demand.  As  stated 
the  bill  also  asks  for  a  recovery  on  her  judgment  at  law. 

The  bill  was  answered  by  Hall  and  Johnson.  Its  aver- 
ments were  as  to  their  substance  admitted,  except  that 
they  deny  that  the  trust  deed  was  made  fraudulently, 
and  insist  that  it  was  made  in  good  faith  to  secure  the 
payment  of  the  honest  obligations  of  the  maker  thereof. 
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Proof  was  introduced.  His  honor,  Chancellor  Sneed, 
heard  the  cause  on  the  pleadings  and  evidence,  April  22, 
1901.  He  decreed  that  "complainant,  by  failing  to  take 
an  order  of  sale  on  her  attachment  in  the  circuit  court, 
when  final  judgment  was  taken  on  the  merits,  abandoned 
the  same,  and  the  lien  acquired  thereby  became  inoper- 
ative and  void,  and,"  says  his  decree,  "it  appearing  that 
complainant  relies  alone  for  relief  upon  her  said  attach- 
ment in  the  circuit  court,  the  court  is  of  opinion  that, 
because  of  said  abajidonment,  sec.  3507  of  the  code,  pro- 
viding that  any  sale,  transfer,  or  assignment  made  after 
the  suing  out  of  an  attachment  shall  be  void,  does  not  im- 
prove the  status  of  complainant  in  this  case,  as  this  suit 
is  alone  brought  to  enforce  the  attachment  lien."  And, 
thus  holding,  he  dissolved  the  injunction  and  dismissed 
the  bill,  and  taxed  the  complainant  with  the  cost.  From 
this  decree  she  prayed,  was  granted  and  perfected  an  ap- 
peal  to  the  supreme  court.  The  errors  assigned  by  her 
are: 

1.  Error  in  holding  that  complainant,  by  failing  to 
take  an  order  of  sale  on  her  attachment  in  the  circuit 
court  when  final  judgment  was  taken  on  the  merits  of 
hen  case  in  that  court,  abandoned  the  attachment,  and 
that  the  lien  acquired  thereby  became  inoperative  and 
void. 

2.  Error  in  holding  that  the  sale  and  conveyance  in 
trust  by  Hall  to  Johnson  was  operative  and  valid,  and 
that  complainant  was  entitled  to  no  relief  against  it,  or 
the  property  conveyed  therein. 


278  TENNESSEE  OHANCEEY 

Mullendore  y.  Hall. 

3.  Error  in  dismissing  complainant's  bill  and  deny- 
ing her  all  relief  and  taxing  her  with  all  the  cost 

The  main  question  debated  in  the  case  is,  whether  the 
attachment  lien  of  complainant,  acquired  by  her  under 
her  attachment  in  the  suit  at  law,  was  lost  or  abandoned 
by  her  failure  to  take  any  steps  under  her  attachment  at 
the  term  of  the  law  court  at  which  she  obtained  judg- 
ment, and,  if  she  could  let  that  term  pass,  with  no  action 
invoked  on  her  ancillary  attachment,  without  losing  all 
rights  acquired  under  it,  could  she  let  another  term  of 
said  court  pass,  and  still  preserve  the  lien  of  the  attach- 
ment? The  contention  of  appellant  is,  that  she  did  not 
lose  her  lien  or  abandon  her  attachment  simply  by  fail- 
ing to  invoke  action  in  respect  to  it  at  the  term  of  the 
court  at  which  the  case  in  which  the  attachment  issued 
was  finally  disposed  of,  nor  by  permitting  another  term 
of  said  court  to  pass,  and  the  essential  ground  upon 
which  the  contention  is  rested,  is,  that,  whether  a  lien 
acquired  under  an  attachment  is  lost,  is  a  question  of 
laches  or  negligence,  which  is  solved  by  the  facts  or  cir- 
cumstances of  the  particular  case.  Otherwise  expressed 
the  insistence  is  that  the  complainant  was  simply  bound 
to  use  reasonable  diligence  in  the  enforcement  of  her  lien 
acquired  under  her  attachment  in  her  suit  at  law.  In 
support  of  this  position  we  are  cited  to  the  case  of  Snell 
V.  Allen^  1  Swan  207.  It  is  argued  that  there  has  been 
no  unreasonable  delay  in  this  case,  inasmuch  as  only  a 
few  days  over  four  months  elapsed  between  the  obtention 
.of  her  judgment  and  the  filing  of  this  bill.     It  is  further 
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argued  in  this  connection  that  it  is  fair  to  assume  that 
counsel  of  complainant  in  the  law  court  took  no  action 
in  respect  to  the  attachment  at  the  term  of  the  court  at 
which  her  judgment  was  obtained  because  of  this  deed  of 
trusty  believing  that  it  was  proper  to  resort  to  a  court  of 
equity  to  remove  it  in  the  enforcement  of  the  lien.  It  is 
further  argued  that  no  one  is  complaining  of  the  enforce- 
ment of  the  lien  of  the  attachment,  or  of  the  delay  in  its 
enforcement,  except  the  beneficiaries  under  the  trust 
deed,  and  that  if  a  lien  was  acquired  by  the  levy  of  the 
attachment  superior  to  their  rights  under  the  trust  deed, 
the  delay  has  not  operated  to  their  prejudice,  and  is  not 
such  as  to  constitute  negligence  or  laches  in  the  sense  of 
the  law. 

The  case  of  Snell  d  McG(wock  y.  Allen,  1  Swan,  re- 
ferred to  above,  and  relied  upon  by  appellant,  does  not, 
as  we  think,  sustain  her  contention.  That  was  a  suit 
by  Allen  against  the  sureties  on  the  bond  of  a  constable, 
instituted  in  the  circuit  court  of  Davidson  county  in 
May,  1851.  It  appears  that  Allen  had  sued  a  party  be- 
fore a  justice  of  the  peace,  and  had  taken  out  an  attach- 
ment which  was  placed  in  the  hands  of  the  constable, 
who  levied  it  on  certain  articles  of  furniture  and  made  a 
return  of  the  same  to  the  justice  of  the  peaca  It  ap- 
pears further  that  the  justice  gave  judgment  in  favor 
of  AUen  some  few  days  after  the  return,  but  that  no  ex- 
ecution ever  issued  on  said  judgment.  It  appears  that 
other  processes,  attachments  and  executions,  were  issued 
against  the  party  sued  in  that  case.    The  furniture  at- 
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tached  was  left  with  one  Woods.  Subsequently  Woods 
was  approached  by  a  deputy  sheriflF  with  process,  who 
demanded  the  furniture  or  proi)erty  attached,  and  was 
informed  by  Woods  that  he  had  sold  it.  The  circuit 
judge  in  his  instructions  to  the  jury  practically  informed 
the  jury,  under  the  facts  in  evidence  that  the  sureties 
sued  were  liable.  Upon  an  appeal  to  the  supreme  court 
the  case  was  reversed.  In  dealing  with  the  case  Judge 
McKinney  uses,  it  is  true,  this  language:  "It  was  the 
duty  of  the  plaintiff  in  the  present  case  to  have  taken  out 
process  upon  his  judgment,  and  he  was  bound  to  use  rea- 
sonable diligence  in  doing  so  in  order  to  preserve  the  lien 
acquired  by  the  attachment,  which  like  other  liens 
may  be  abandoned  or  lost  by  negligence.  He  could 
not,  as  against  other  creditors,  delay  for  an  un- 
reasonable length  of  time  to  subject  the  property  at- 
tached to  the  satisfaction  of  his  judgment,  nor  could  he^ 
even  as  against  the  officer,  require  that  the  latter  should 
continue  liable  for  the  forthcoming  of  the  property  at- 
tached at  his  pleasure.  Much  less  could  he  do  so  as 
against  the  sureties  of  the  officer  who,  when  sought  to  be 
charged  for  the  default  of  the  principal,  have  the  right  to 
avail  themselves  of  any  matter  of  defense  resulting  from 
the  want  of  proper  vigilance  on  the  part  of  the  plaintiff 
himself."  In  the  case  it  did  not  clearly  appear  when  or 
how  the  property  attached  was  disposed  of,  but  the 
learned  judge,  in  closing  his  opinion,  said:  "But  this 
IS  a  matter  about  which  we  need  not  speculate  and  upon 
which  we  lay  no  great  stress.     We  place  the  decision  of 
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the  case  iii)on  the  principle  that  the  negligence  of  the 
plaintiff  to  follow  up  his  lien  by  causing  process  to  is- 
sue to  subject  the  property  attached  to  the  satisfaction  of 
the  judgment  must  be  treated  as  an  abandonment  of  the 
lien." 

In  the  case  of  John  S.  Staunton  v.  Elizabeth  F,  Har- 
ris et  al.,  9  Heis.  579  et  seq.  it  is  expressly  held  that  to 
protect  a  lien  created  by  the  levy  of  an  attachment,  the 
judgment  must  contain  an  order  of  condemnation,  and 
must  be  certain  and  specific.  So  describing  the  property 
that  a  venditioni  exponas  may  issue  deriving  its  direc- 
tion and  authority  exclusively  from  it  It  is  further 
held  in  the  case  that  when  a  suit  is  commenced  by  at- 
tachment, and  judgment  is  taken  without  an  order  of 
condemnation,  it  is  an  abandonment  of  the  lien  created 
by  the  attachment.  The  same  principle,  in  effect,  is  de- 
cided or  announced  in  Hnrst  v.  Liford,  11  Heis.  624. 

We  do  not  think  that  section  3507,  Code  1858  (M.  & 
v.,  section  4248;  Shannon,  section  5267),  which  is: 
"Any  transfer,  sale  or  assignment  made  after  the  filing 
of  an  attachment  bill  in  chancery,  or  after  the 
suing  out  of  an  attachment  at  law  of  property  men- 
tioned in  the  bill  or  attachment,  as  against  the 
plaintiff,  shall  be  inoperative  and  void,"  in  any  way 
interferes  with  the  principle  of  the  cases  above 
cited.  The  manifest  object  of  this  statute  was  to 
prevent  the  debtor  from  evading  the  attachment  after 
the  bill  had  been  filed  and  before  a  delivery  thereof,  and 
manifestly  assumes,  as  we  think,  that  the  attachment 
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and  the  lien  acquired  under  it  shall  be  kept  aliva  If  the 
plaintiff  abandoned  her  attachment  and  thereby  lost  the 
lien  acquired  thereunder,  it  waB  in  effect  the  same,  as  to 
the  rights  of  other  parties,  as  if  no  attachment  had  ever 
been  been  sued  out  by  her  and  levied. 

It  results,  in  our  opinion,  that  there  is  no  error  in  the 
decree  of  the  chancellor  declining  to  enforce  her  attach- 
ment lien.  We  think,  however,  that  his  honor  was  in  er- 
ror in  refusing  to  give  the  complainant  a  decree  for  the 
amount  of  her  judgment  in  the  circuit  court  with  inter- 
est and  cost.  She  expressly  asked  for  this  in  her  bill,  as 
well  as  to  enforce  her  alleged  lien  under  the  attachment 

The  decree  will  be  entered  here  for  the  amount  of  the 
judgment  of  the  complaint  in  the  circuit  court,  with  in- 
terest and  cost 

The  defendant  will  also  pay  the  costs  of  the  appeal. 

The  other  judges  concur. 
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(NASHVILLE.     DECEMBER  21,  1901.) 

Affirmed  by  the  Supreme  Court  without  modification,  February  88, 1909. 

1.  DELIVERY  OF  DEED.    Good,  From  Father  to  Sons,  When. 
That  is  a  good  delivery  of  a  deed  from  a  father  to  his  two  sons, 

made  In  consideration  of  love  and  affection,  where,  after  being 
submitted,  at  the  Instance  of  the  father,  to  a  lawyer,  it  is  given 
into  the  hands  of  one  of  the  sons,  who  turns  it  over  to  the 
father,  the  latter  placing  it  in  a  receptacle  where  his  own  and 
his  sons'  valuable  papers  are  kept,  the  father,  on  one  or  more 
occasions,  on  looking  into  said  receptacle,  saying:  "Here  is 
your  deed;  you  will  know  where  to  find  it  if  anything  happens," 
and  also,  a  few  days  before  his  death,  telling  one  of  the  sub- 
scribing witnesses  to  the  deed  to  go  before  the  clerk  and  "wit- 
ness that  deed  of  the  boys."    (^Post,  pp.  284-287,  289-291.) 

Cited:  Nichol  v.  County  of  Davidson,  3  Tenn.  Chy.  647;  Ledger- 
wood  V.  Gault,  2  Lea  640,  643;  Farrar  v.  Bridges,  6  Hum.  411- 
413. 

2.  LOVE  AND  AFFECTION.    Deed  on  Consideration  of,  Not  In- 
operative, When. 

Where  a  father  makes  a  deed  to  land  to  his  two  sons,  on  consid- 
eration of  love  and  affection  and  that  they  take  good  care  of 
himself  and  wife  during  their  lives,  the  father  saying  at 
the  time  the  deed  was  executed  that  he  desired  the  latter  pro- 
vision as  "a  prop  if  he  should  need  it,  but  wanted  to  make  his 
own  living  If  he  could,"  the  fact  that  the  sons  did  not  support 
their  father  does  not  lead  to  the  conclusion  that  they  did  not 
accept  the  deed  and  that  it  was  not  operative,  the  real  consid- 
eration of  the  deed  being  love  and  affection,  and  no  condition 
of  forfeiture  for  failure  to  support  being  contained  therein. 
Neither  does  the  setting  aside  of  a  year's  support  to  the 
widow  on  the  death  of  the  father  have  that  effect  {Post,  pp. 
291-293.) 
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FROM  LEWIS. 


Appeal  from  the  Chancery  Court  of  Lewis  county.- 
A.  J.  Abebnathy^  Chancellor. 

W.  F.  Davis  for  complainants. 

J.  A.  Bates  and  W.  M.  Bates  for  defendants. 


Neil,  J. — This  bill  was  filed  by  the  sons-in-law^  of  G. 
W.  Skelton,  Sr.,  and  their  wives,  as  heirs  at  law  of  the 
said  6.  W.  Skelton,  Sr.,  against  Amos  L.  Skelton  and  G. 
W.  Skelton,  Jr.,  also  heirs  at  law,  the  two  defendants 
and  the  female  complainants  being  the  heirs  of  the  de- 
ceased. The  purpose  of  the  bill  was  to  remove,  as  a 
cloud,  an  instrument  which  is  copied  below,  and  to  have 
the  rights  of  the  complainants  as  heirs  at  law  declared  in 
the  land.     The  instrument  referred  to  is  as  follows : 

"We,  G.  W.  Skelton  and  wife,  Sarah  Skelton,  do  hereby 
convey  to  Amos  L.  Skelton  and  George  W.  Skelton,  Jr., 
and  their  bodily  heirs,  for  and  in  consideration  of  the 
love  and  affection  we  have  for  them  and  that  they  take 
good  care  of  us  during  our  natural  lives,  the  following 
described  tract  of  land  [describing  it].  And  we  cove 
nant  with  the  said  Amos  Skelton  and  George  W.  Skelton, 
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Jr.^  that  we  are  seized  and  possessed  of  the  said  land  and 
have  a  right  to  convey  it,  and  we  warrant  the  title 
against  all  persons  claiming  under  us ;  the  title  is  to  re- 
main in  US  as  long  as  we  live,  and  then  to  the  said  Amos 
L.  Skelton  and  George  W.  Skelton,  Jr.,  and  their  bodily 
heirs.     This  December  11, 1890. 

"G.  W.  Skeuton. 

'^Witness:    E.  M*.  Hinton. 

A.  B.  Edwabds.^^ 

The  deed  was  acknowledged  by  the  subscribing  wit- 
nesses and  registered  in  the  register's  office  of  Lewis 
county  on  the  twelfth  day  of  June,  1899. 

The  deed  was  never  signed  by  the  wife,  but  her  privy 
examination  was  taken  on  December  18, 1890.  The  land 
however,  belonged  to  George  W.  Skelton,  Sr.,  and  not  to 
his  wife. 

The  bill  allies  that  this  instrument  is  on  its  face  a 
deed,  but  that  it  was  never  delivered ;  likewise,  that  the 
consideration  of  maintenance  and  support  therein  men- 
tioned was  not  paid.  The  answer  denies  that  the  instru- 
ment was  not  delivered,  and  avers  on  the  contrary  there 
was  a  delivery,  and  the  instrument  is  valid  as  a  deed,  but 
that  if  the  defendant  should  be  mistaken  in  this,  that  at 
all  events  it  was  good  as  a  will,  and  had  been  probated  as 
such  in  the  county  court  of  Lewis  county. 

The  chancellor  dismissed  the  bill,  and  the  complain- 
ants have  appealed  and  assigned  errors. 

The  facts  are  as  follows : 

1.    As  to  delivery.    The  instrument  was  written  by 
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E.  M.  Hinson,  one  of  the  subscribing  witnesses.  It  was 
signed  and  witnessed  at  the  same  time  and  place.  There 
were  present  the  grantor^  G.  W.  Skelton,  Sr.,  the  gran- 
tees, G.  W.  Skelton,  Jr.,  and  Amos  L.  Skelton,  and  the 
two  subscribing  witnesses,  E.  M.  Hinson  and  A.  B.  Ed- 
wards. There  were  no  conditions  mentioned  at  the  time 
of  the  signing  and  witnessing  of  the  deed  to  be  performed 
before  the  deed  should  become  operative  or  binding  be- 
tween the  parties.  However,  G.  W.  Skelton  handed  the 
deed  to  E.  M.  Hinson  with  directions  to  the  latt^  to 
take  it  and  submit  it  to  a  lawyer  at  Centerville,  in  Hick- 
man county,  for  the  purpose  of  ascertaining  whether  it 
was  in  proper  form.  Mr.  Hinson  did  so,  and  afterwards 
reported  to  G.  W.  Skelton,  Sr.,  that  the  instrument  was 
in  proper  form  for  a  deed,  but  that  the  lawyer  advised 
that  it  would  be  wiser  for  him,  G.  W.  Skelton,  Sr.,  to 
make  a  will  rather  than  a  deed,  in  view  of  the  fact  that 
one  or  both  of  his  sons  might  die  and  the  land  might  go 
into  other  hands,  contrary  to  his  purpose,  that  is,  the 
purpose  and  intention  of  said  Skelton,  Sr.  Upon  this 
being  said  to  Skelton,  Sr.,  he  replied,  in  substance,  that 
the  paper  was  just  as  he  wanted  it  Mr.  Hinson  did  not 
return  the  deed  directly  to  Skelton,.  Sr.,  but  handed  it  to 
G.  W.  Skelton,  Jr.,  to  convey  to  his  father.  G.  W.  Skel- 
ton, Jr.,  did  accordingly  turn  the  deed  over  to  his  father, 
and  the  latter  placed  it  in  a  receptacle  where  he  kept  his 
valuable  papers,  and  also  the  valuable  papers  for  his  two 
sons,  the  said  G.  W.  Skelton,  Jr.,  and  A.  L.  Skelton. 
With  r^ard  to  this  receptacle  it  is  proven  in  the  record 
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that  by  and  with  the  consent  of  the  two  sons,  the  father 
there  kept,  not  only  his  own  money  and  valuable  papers, 
but  likewise  the  valuable  papers  of  his  sons,  consisting  of 
notes  and  deeds.  It  appears  that  the  greatest  confidence 
and  affection  existed  between  the  father  and  his  two  sons. 
It  appears  that  they  lived  upon  and  cultivated  the  land  for 
many  years;  that  their  father  also  cultivated  it,  and  that 
a  system  of  mutual  help  was  practiced  between  the 
father  and  his  two  sons,  each  assisting  the  other  when 
assistance  was  needed,  and  no  account  being  kept  be- 
tween them.  Under  these  circumstances  ihe  common 
receptacle  above  mentioned  was  used  by  the  father  and 
his  sons,  but  was  in  charge  of  the  father.  It  does  not 
api>ear  that  either  of  the  sons  ever  during  the 
father's  lifetime,  had  manual  possession  of  the  deed,  but 
on  one  or  more  occasions  the  father,  in  looking  over  the 
papers  in  the  receptacle  where  this  particular  deed  was, 
said  to  one  of  his  sons :  "Here  is  your  deed ;  you  will 
know  where  to  find  it  if  anything  happens."  He  spoke 
of  this  deed  on  several  occasions  to  other  persons,  as  the 
deed  of  the  sons,  and  also  spoke  of  the  land  as  their  land, 
and  two  or  three  years  after  the  deed  was  executed  he  di- 
vided the  land  between  them. 

A  few  days  before  his  deaih  he  told  the  subscribing 
witness,  E.  M.  Hinson,  that  he  desired  him  and  the  other 
subscribing  witness,  Edwards,  to  go  before  the  clerk 
"and  witness  that  deed  of  the  boys.'' 

In  opposition  to  these  circumstances  the  following 
facts  are  proven : 
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George  W.  Skelton,  Sr.,  said  to  one  witness  that  he 
was  going  to  deed  or  will  the  land  to  the  boys.  The  cir- 
cumstances stated  in  the  testimony  of  this  witness,  how- 
ever, show  that  this  conversation  must  have  taken  place 
prior  to  the  date  of  the  instrument  which  we  have  copied 
above.  Another  witness  testifies  that  on  one  occasion, 
some  years  after  the  instrument  was  executed,  George 
W.  Skelton,  Sr.,  seemed  vexed  with  his  son,  G.  W.  Skel- 
ton, Jr.,  on  account  of  the  latter's  inebriety,  and  stated 
that  if  he  did  not  do  better  he  was  "going  to  tear  up  the 
will."  The  complainant  Goodman  testifies  that  on  the 
day  the  old  man  died,  and  a  few  hours  before  he  did  die,, 
he  called  his  wife  to  the  bedside  and  said  to  her,  "Hold 
them  papers."  However,  G.  W.  Skelton,  Jr.,  who  was 
present,  testifies  that,  as  he  heard  it,  what  was  stated  by 
his  father  to  his  mother  on  the  occasion  referred  to  was, 
^^You  know  where  my  valuable  papers  are." 

2.  The  instrument  was  probated  as  the  will  of  George 
W.  Skelton,  Sr.,  in  the  county  court  of  Lewis  county,  on 
the  first  Monday  in  December,  1900.  It  had  been  previ- 
ously registered  as  a  deed., 

3.  Another  fact  referred  to  and  insisted  upon  as  ma- 
terial by  complainant,  as  is  shown  by  the  record,  is,  that 
George  W.  Skelton,  Sr.,  did  not,  after  the  execution  of 
the  above-mentioned  instrument,  rely  upon  his  sons  for 
support,  but  in  fact  supported  himself.  It  does  not  ap- 
pear either  that  they  tendered  him  a  support  or  that  he 
asked  for  it.  He  said  at  the  time  the  deed  was  written, 
signed  and  witnessed,  that  he  desired  that  provision  of 
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the  deed  for  "a  prop  if  he  should  need  it,  but  wanted  to 
make  his  own  living  if  he  could ;  that  he  did  not  want  to 
become  a  pauper  on  the  county." 

4.  After  the  death  of  George  W.  Skelton,  Sr.,  a  year's 
support  was  laid  oflE  to  his  widow.  It  does  not  appear 
what  it  consisted  of  further  than  (5  in  money,  one  note, 
a  part  of  another  note,  and  some  bacon.  The  only  notes 
shown  to  have  been  owned  by  the  testator  was  one  good 
note  of  111.90  and  an  insolvent  note  of  f  72 ;  it  is  nowhere 
shown  how  much  bacon  there  was.  After  the  death  of 
George  W.  Skelton,  Sr.,  his  son,  G.  W.  Skelton,  Jr.,  has 
ever  since  been  taking  care  of  his  mother.  In  thus  tak- 
ing care  of  her  he  had  the  benefit  of  such  year's  support 
as  was  laid  off  to  her,  also  of  such  exemptions  as  were  on 
hand.  What  these  exemptions  consisted  of,  however, 
the  testimony  does  not  show. 

The  chief  question  in  the  case  is  whether  there  was  a 
legal  deliveiy  of  the  deed.  We  are  of  the  opinion  that 
the  facts  set  out  in  the  first  and  second  paragraphs  of  the 
first  finding  are  sufficient  to  show  that  there  was  a  legal 
deUvery.  The  principle  applicable  is  thus  stated  by 
Judge  Cooper  in  the  syllabus  to  Nichol  v.  County  of  Da- 
vidson, 3  Tenn.  Chy.  547 ;  "Actual  possession  or  accept- 
ance of  a  deed  is  not  essential  to  its  efficiency,  but  the  in- 
tention of  the  grantor  that  what  was  done  should  operate 
as  a  delivery,  and  the  intent  of  the  grantee  to  accept  the 
benefits,  will  suffice;  and  the  intent  of  either  or  both 

2  Tenn  Chan— (19) 
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may  be  implied  from  subsequent  admissions,  conduct  or 
circumstances." 

Again,  in  Ledgerwood  v.  GqaiU,  2  Lea  640,  643,  it  was 
said :  ^^In  the  case  of  an  ordinary  deed  of  conveyance, 
the  retaining  possession  of  the  deed  by  the  grantor  would 
be  a  strong  circumstance  against  the  presumption  of  de- 
livery, but  even  in  such  a  case  it  would  not  be  conclusive, 
as  a  delivery  does  not  necessarily  consist  in  the  actual 
manual  transfer  of  the  paper  from  the  one  party  to  the 
other.  If  the  deed  be  fully  executed  and  witnessed,  and 
nothing  further  remains  to  be  done  by  either  party  aB  a 
condition  upon  which  it  is  to  take  effect — ^in  other  words, 
if  the  circumstances  all  indicate  that  it  was  the  intention 
of  the  parties  that  the  deed  was  to  take  immediate  effect 
— then  the  delivery  will  be  r^arded  as  complete^  al- 
though the  actual  custody  remain  with  the  grantor.'* 

In  Farrar  v.  Bridges,  5  Hum.  411,  412,  413,  the  follow- 
ing was  held:  "A  formal,  ceremonious  delivery  of  a 
deed  is  not  essential  to  its  delivery ;  if  no  conditions  be 
annexed,  if  nothing  remains  to  be  performed  in  order  to 
give  effect  to  the  instrument,  its  signing,  sealing,  and  at- 
testation as  a  valid  instrument  between  the  parties  will 
make  it  complete  and  effectual,  although  the  instrument 
may  be  left  in  the  possession  of  the  bargainor  or  grantor.'* 

We  think  that  the  facts  appearing  in  the  first  and  sec- 
ond paragraph  of  the  first  finding  of  facts,  bring  this 
case  clearly  within  the  authorities  just  cited.  These  facts 
so  found  justify  the  conclusion  that  both  the  father  and 
the  sons  believed  that  all  had  been  done  that  was  neces- 
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sary  to  be  done  to  give  validity  to  the  instrtunent,  and        ^ 
that  the  deed  in  the  receptacle  where  it  rested  was  by  all 
three  of  these  persons  regarded  as  and  treated  bb  the 
property  of  the  sons^  and  that  it  was  held  by  the  father 
for  the  sons  as  their  agent 

We  do  not  think  that  the  facts  stated  in  the  fourth 
paragraph  of  the  first  finding  materially  impair  this  con- 
clusion. We  think  the  first  fact  mentioned  in  that  par- 
agraph is  of  no  importance  whatever.  We  do  not  think 
the  second  fact  therein  mentioned  is  very  important. 
The  remark  was  evidently  made  by  the  father  when  vexed 
at  the  conduct  of  his  son  George.  Moreover,  his  speak- 
ing of  the  instrument  as  a  ^^wilP^  on  this  one  occasion 
could  not  overbalance  his  constant  reference  to  the  paper 
at  other  times  as  a  deed  belonging  to  his  son&  No  weight 
can  be  attached  to  the  third  fact  stated  in  the  fourth  par- 
agraph of  the  first  finding,  because  under  iiie  confiicting 
evidence  it  is  impossible  for  the  court  to  find  exactly 
what  O.  W.  Skelton,  Sr.,  said  on  that  occasion.  More- 
over, if  it  be  conceded  that  he  made  the  remark  or  gave 
the  command  to  his  wife  attributed  to  him  by  the  witness 
Goodman,  there  is  nothing  to  show  what  special  papers 
he  waB  referring  to.  And,  again,  even  if  he  did  make  the 
remark^  aqd  if  we  could  find  that  he  referred  to  this  deed, 
still  that  would  not  amount  to  an  important  circum- 
stance, because  under  the  last  clause  of  the  deed  a  life 
estate  was  reserved  in  favor  of  G.  W.  Skelton,  Sr.,  and 
his  wife,  and  she  had  an  interest  in  the  deed. 

We  do  not  think  the  facts  contained  in  the  third  find- 
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ing  have  any  important  bearing  upon  the  question  of  de- 
livery or  upon  the  validity  of  the  deed.  As  we  under- 
stand the  contention  of  the  complainants,  it  is  insisted 
by  them  that  the  deed  could  not  be  held  operative,  be- 
cause the  sons  did  not  support  their  father,  and  there- 
fore, it  is  said,  they  could  not  have  accepted  the  deed. 
This  conclusion  does  not  follow  at  all.  The  reason  why 
they  did  not  support  their  father  is  fully  set  forth  in  the 
finding.  The  father  wished  to  support  himself  as  long 
as  he  could.  The  real  consideration  of  the  deed  was 
^love  and  affection.*'  The  provision  concerning  support 
and  maintenance  was  merely  to  provide  against  a  con- 
tingency. But,  even  if  it  had  been  the  sole  consider- 
ation, still  the  conclusion  insisted  upon  would  not  fol- 
low, no  condition  of  forfeiture  for  failure  to  support  be- 
ing contained  in  the  deed.  In  case  the  father  had  de- 
sired to  enforce  the  consideration  of  maintenance  and 
support,  his  remedy  would  have  been,  not  a  re-entry  as 
for  a  forfeiture  or  a  bill  to  declare  a  forfeiture,  but  a 
bill  to  have  the  amount  of  a  reasonable  support  declared, 
and  to  have  it  decreed  to  be  a  lien  upon  the  land,  and  to 
have  a  sale  if  necessary  to  enforce  the  lien. 

We  do  not  think  the  facts  contained  in  the  fourth  find- 
ing have  a  material  bearing  upon  the  rights  of  the  par- 
ties. If  the  widow  desires  to  enforce  her  right  to  a  sup- 
port she  can  do  so  in  the  manner  just  stated ;  but  it  ap- 
pears she  is  not  complaining.  The  fact,  however,  in- 
sisted upon  in  this  connection  as  pregnant  with  mean- 
ing, is  that  a  year's  support  was  set  apart  to  the  widow. 
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It  is  insisted  that  this  shows  that  the  defendants  had 
never  accepted  the  deed.  We  think  there  is  nothing  in 
this  suggestion.  The  facts  which  we  have  held  as  suffi- 
cient to  show  that  the  deed  had  become  operative,  had 
transpired  long  before  this  time,  and  are  very  much  more 
than  sufficient  to  outweigh  this  single  circumstance. 
Moreover,  the  widow  was  not  bound,  any  more  than  was 
her  husband,  to  claim  her  whole  support,  or  any  portion 
of  it,  from  her  sons.  The  provision  made  for  her  in  the 
deed  did  not  prevent  her  from  asserting  her  rights  under 
the  law  to  a  yearns  support,  and  to  exempt  property. 
There  is  nothing  in  the  deed  to  indicate  such  a  purpose. 
If  she  had  the  right  to  take  this  property,  which  under 
the  law  goes  to  widows,  her  appropriation  of  it  could 
not  be  used  as  an  argument  against  the  operative  force 
of  the  deed  under  consideration.  The  argument  is  a  non 
sequitur. 

What  we  have  already  said  is  conclusive  of  the  case, 
and  we  need  not  comment  upon  the  legal  effect  of  the 
probate  of  the  deed  as  a  will  in  the  county  court  after  its 
registration  as  a  deed,  as  shown  in  the  second  finding. 
We  think  it  clear  that  the  instrument  was  a  deed,  and 
that  it  was  properly  delivered  and  became  duly  opera- 
tive, and  that  is  the  end  of  the  controversy. 

It  results  that  the  decree  of  the  chancellor  must  be  af- 
firmed, and  the  complainants  must  be  taxed  with  the  cost 
of  this  court  and  the  court  below. 

All  the  judges  concur. 
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Peitohabd  v.  Pbitchabd  et  ola. 

(NA8HVILLE.    JANUARY  8,  1902.) 

Affirmed  by  the  Supreme  Court  without  modification,  February  8,  IWI. 

1.  EVIDENCE.     Conflicting.     Allegation  of  Bill  Not  EsUbllshed, 
When. 

Where  the  teBtlmony  for  and  against  the  fact  of  whether  the 
huBband  got  a  fund  by  his  first  wife  and  invested  it  for  the  bene- 
fit of  herself  and  her  children,  is  so  evenly  balanced  that  if  the 
testimony  of  the  witnesses  either  for  or  against  stood  alone  the 
court  should  be  able  to  find  the  fact  one  way  or  the  other,  it 
will  not  find  that  the  agreement  was  made,  as  alleged  in  the 
bill,  but  will  find  that  the  resulting  trust  predicated  on  its  hav- 
ing been  made  is  not  established.    {Po9t,  pp.  297,  298.) 

ObUer:  If  the  allegations  of  the  bill  had  been  sustained,  still  a 
trust  would  not  result  to  the  wife.  Such  an  agreement  would 
have  been  invalid  for  want  of  consideration,  the  funds  belonging 
to  the  husband  under  his  marital  rights,  and  the  wife  having 
no  separate  estate  therein,  and  it  not  appearing  that  a  bill  had 
been  filed  for  the  purpose  of  having  a  settlement  made  on  the 
wife  or  that  the  agreement  was  made  in  order  to  prevent  such 
a  proceeding.    Pritchard  v.  Wallace,  4  Sneed,  405-8. 

2.  ELECTION.     Doctrine  of,  Not  Applicable,  When. 

This  is  not  a  proper  case  for  the  application  of  the  doctrine  of 
equitable  election  where  by  deed  a  husband  conveys  all  his 
property,  both  real  and  personal,  to  his  wife,  and  afterwards  by 
will  makes  her  the  devisee  of  all  the  rest,  residue  and  remain- 
der of  his  estate,  both  real  and  personal.  There  is  no  repug- 
nancy between  the  deed  and  the  will.    {Post,  pp,  299-301.) 

3.  UNDUE  INFLUENCE.     Facts  Not  Amounting  to. 

The  fact  that  the  wife  repeatedly  asked  her  husband  to  convey  a 
tract  of  land  to  her,  which  was  finally  done,  and  that  on  one  oc- 
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caslon  she  was  found  in  tears  because  her  husband  and  his 
sons  had  got  possession  of  her  money  and  it  had  not  been  re- 
paid to  her,  does  not  amount  to  undue  influence  on  the  husband. 
IPost,  p.  301.) 

4.  COST.    Taxing  Against  Certain  Persons  Not  Justified,  When. 
Where  persons  were  named  as  defendants  in  the  bill,  process  was 

served  on  them  and  they  appeared  and  obtained  time  to  answer, 
but  the  record  does  not  show  that  they  ever  answered  or  that 
pro  confe89o  was  ever  taken  against  them,  and  their  motion 
for  leave  to  become  complainants  was  withdrawn,  the  only  aid 
given  by  them  to  the  prosecution  of  the  suit  being  the  signing 
by  some  of  them  of  notes  for  complainant's  counsel  fees  and 
the  prompting  by  the  others  of  complainants'  counsel  in  the  ex- 
amination of  witnesses,  these  facts  are  not  sufficient  to  justify 
the  court  in  taxing  them  with  the  costs  of  the  cause,  although 
they  prayed  and  were  granted  an  appeal  and  executed  an  ap- 
peal bond.     {Post,  pp.  301-303.) 

5.  GUARDIAN  AD  LITEM.    Fee  of,  Disallowed,  When. 

Where  it  does  not  appear  that  the  minor  defendants  had  any  es- 
tate or  that  there  was  any  fund  in  court  being  administered, 
the  decree  of  the  chancellor  fixing  the  fee  of  the  guardian  cut 
litem  will  be  reversed.    {Post,  p.  303.) 


FROM  DEKALB. 
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Neil^  J. — The  bill  in  this  case  was  filed  by  the  com- 
plainant as  heir  at  law  of  his  mother,  Matilda  Pritchard, 
against  his  stepmother,  Malissa  Pritchard,  and  her  chil- 
dren, and  also  against  his  own  brothers  and  sisters,  the 
children  of  the  said  Matilda  Pritchard,  the  former  wife 
of  S.  B.  Pritchard,  the  latter  being  the  father  of  the  com- 
plainant and  also  of  all  of  the  defendants  except  defend- 
ant Malissa  Pritchard.  The  subject  of  the  controversy 
is  a  tract  of  land  which  S.  B.  Pritchard  in  1892  conveyed 
to  his  second  wife,  Malissa.  It  is  alleged  in  the  bill  that 
this  land  was  purchased  by  S.  B.  Pritchard  with  the 
money  of  his  former  wife,  Matilda,  under  an  agreement 
between  the  husband  and  wife  that  the  fund  should  be 
invested  for  her  benefit  or  the  benefit  of  herself  and  chil- 
dren, but  that  in  violation  of  this  agreement  the  said  S.  B. 
Pritchard  took  the  title  in  his  own  name,  and  subse- 
quently conveyed  the  land  to  his  second  wife.  It  is  in- 
sisted that  on  this  state  of  facts  a  resulting  trust  arose 
in  favor  of  Matilda  Pritchard,  the  land  thereby  becom- 
ing hers,  and  upon  her  death  descended  to  her  children. 
Another  ground  of  relief  stated  in  the  bill  is  that  shortly 
before  his  death  S.  B.  Pritchard  made  and  published  his 
last  will  and  testament,  in  which  he  devised  this  pj  op- 
erty,  and  that  the  defendant  Malissa  Pritchard  was  ap- 
pointed executrix  of  this  will,  and  accepted  the  office  and 
the  benefits  of  the  will ;  that  this  was  inconsistent  with 
her  claim  of  ownership  under  the  deed  of  1892 ;  that  by 
accepting  the  office  of  executrix  and  by  undertaking  the 
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execution  of  the  will  she  elected  to  take  under  U,  and 
thereby  abandoned  the  deed. 

First,  as  to  the  resulting  trust  The  complainants^ 
proof  tends  to  show  that  during  the  lifetime  of  Mrs.  Ma- 
tilda Pritchard,  her  husband  S.  B.  Pritchard  received 
through  her  from  her  father's  estate  the  sum  of  f  1,400; 
that  he  invested  this  money  in  the  tract  of  lard  nc  w  in 
controversy,  and  that  it  paid  for  the  entire  tract  with  the 
exception  of  |300 ;  that  the  money  was  invested  in  this 
manner  under  an  agreement  between  the  husband  and 
wife;  and  that  such  investment  was  to  be  for  the  benefit 
of  Mrs.  Matilda  Pritchard  and  her  children.  This  testi- 
mony refers  to  a  transaction  occurring  fifty  years  ago, 
and  consists  mainly  of  a  conversation  alleged  to  have 
taken  place  between  the  husband  and  wife  in  the  pres- 
ence of  three  parties,  and  several  independent  conversa- 
tions had  with  the  husband,  S.  B.  Pritchard.  Several 
witnesses  are  the  sons-in-law  of  S.  B.  Pritchard,  and 
whose  wives  are  directly  interested  in  the  present  contro- 
versy, others,  however,  seem  to  be  disinterested.  There 
is  also  a  line  of  proof  on  this  side  of  the  case  tending  to 
show  that  Mrs.  Matilda  Pritchard  borrowed  the  money 
to  pay  for  the  land,  and  that  she  subsequently  received 
from  her  father's  estate  a  sufficient  sum  to  repay  the  loan 
so  effected. 

On  the  other  hand,  the  defendant  Mr&  Malissa  Pritch- 
ard has  introduced  proof  tending  to  show  that  S.  B. 
Pritchard  owned  a  farm  in  Wilson  county  before  he 
moved  to  DeKalb  county ;  that  he  sold  this  farm  for  |600 
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and  invested  the  proceeds  in  the  land  now  in  contro- 
versy; that  he  received  f400  for  the  work  done  in  con- 
structing a  house  for  one  Bobinson,  and  applied  this  sum 
to  the  payment  of  the  purchase-money  of  the  land ;  that 
this  left  only  fSOO,  and  he  borrowed  this  latter  sum  and 
finished  paying  for  the  land  and  subsequently  he  made 
sufficient  money  in  a  speculation  on  hogs  to  repay  the 
loan  of  fSOO ;  that  thus  the  entire  purchase-money  of  the 
land,  91,300,  was  paid  without  resorting  to  the  sum 
which  his  wife  received  from  her  father's  estate.  This 
testimony  is  likewise  chiefly  based  upon  statements  made 
by  S.  B.  Pritchard,  except  the  fact  that  he  did  own  the 
farm  in  Wilson  county  which  he  sold  for  |600.  This 
latter  fact  seems  to  be  established  by  extraneous  testi- 
mony. 

Under^is  state  of  the  proof  we  are  unable  to  find  that 
the  wife's  money — that  is,  of  Matilda  Pritchard,  the  first 
wife  of  S.  B.  Pritchard — ^was  invested  in  the  land.  If 
the  testimony  of  either  class  of  witnesses  stood  alone,  we 
should  be  able  to  find  the  fact  one  way  or  the  other,  but 
the  testimony  is  so  confiicting  that  it  is  impossible  for 
the  court  to  find  affirmatively  that  the  investment  was 
made  as  allied  in  the  bill.  We  therefore  find  as  a  mat- 
ter of  fact  that  the  resulting  trust  is  not  established  by 
the  testimony. 

We  may  add,  however,  that  even  if  it  had  been  proven 
that  the  money  of  Mrs.  Matilda  Pritchard  which  she  re- 
ceived from  her  father's  estate  had  been  invested  in  the 
land  under  the  agreement  referred  to,  still  this  would 
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not  make  a  case  of  resultiiig  trust,  for  the  reason  that 
the  funds  belonged  to  the  husband  under  his  marital 
right,  and  an  agreement  of  the  kind  referred  to  would 
have  been  invalid  for  want  of  consideration.  The  fund 
was  not  the  separate  estate  of  the  wife,  nor  does  it  appear 
that  any  bill  had  been  filed  for  the  purpose  of  having  a 
settlement  made  on  her,  or  that  the  promise  of  the  in- 
vestment referred  to  was  made  with  the  view  of  prevent- 
ing her  from  instituting  proceedings  for  a  settlement 
Under  these  circumstances  there  could  be  no  resulting 
trust    Pritchard  v.  Wallace,  4t  Sneed  405,  407,  408. 

Second,  as  to  the  ground  of  equitable  election.  The 
deed  which  was  made  by  S.  B.  Pritchard  to  the  defend- 
ant Malissa,  so  far  as  necessary  to  be  reproduced,  reads 
as  follows :  "I,  S.  B.  Pritchard,  for  the  love  and  affec- 
tion I  have  and  entertain  for  my  wife  Malissa  A.  Pritch- 
ard, do  hereby  grant,  give  and  \convey  [to]  her  all  of  my 
property,  both  real  and  personal,  which  is  as  follows :'' 
describing  the  land  now  in  controversy,  and  certain 
items  of  personal  property.  This  deed  was  made  on  the 
29th  day  of  April,  1892.  The  will  was  made  on  the  sixth 
day  of  February,  1893.  The  first  item  directs  the  pay- 
ment of  all  of  the  testator's  debts  and  funeral  expenses. 
The  second  item  reads:  "I  give,  devise  and  bequeath 
all  the  rest,  residue  and  remainder  of  my  estate,  both  real 
and  personal,  to  my  beloved  wife  Malissa  A.  Pritchard, 
to  have  and  to  hold  to  her  my  said  wife,  and  to  her  heirs 
and  assigns  forever.  Third,  I  nominate  and  appoint  my 
said  wife,  Malissa  A.  Pritchard,  to  be  the  executrix  of 
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this  my  will  and  testament,  hereby  revoking  all  former 
wills  by  me  mada'^  This  is  the  whole  will.  The  testa- 
tor died  about  the  fourteenth  of  July,  1899,  and  between 
the  date  of  the  deed  of  1892  and  the  testator's  death  it 
appears  there  were  other  items  of  personal  property  upon 
the  premises  besides  those  which  were  conveyed  in  the 
said  deed  of  1892.  It  does  not  appear  that  the  testator 
acquired  any  land  after  the  deed  of  1892  was  made,  or 
that  he  owned  any  land  at  his  death.  The  defendant 
Malissa  Pritchard,  qualified  as  executrix,  and  undertook 
the  execution  of  the  will. 

We  do  not  think  the  facts  just  stated  show  a  case  for 
the  application  of  the  doctrine  of  equitable  election. 
This  doctrine  applies  where  a  testator  gives  to  a  devisee 
certain  property  of  his  own,  and  in  the  same  will  devises 
property  already  owned  by  the  devisee  to  some 
third  person  mentioned  also  as  a  devisee  or  legatee  un- 
der the  will.  In  such  case  the  first  devisee  must  permit 
the  will  to  be  effectual  as  to  his  or  her  own  property  un- 
dertaken to  be  disposed  of  by  the  testator,  or  must  de- 
cline to  take  under  the  will  at  all ;  such  devisee  cannot 
accept  the  benefit  conferred  by  the  will  and  escape  the 
burdens  imposed ;  such  devisee  cannot  accept  the  bounty 
of  the  testator,  and  refuse  to  permit  the  proi)erty  of  such 
devisee  which  the  testator  has  undertaken  to  devise,  to 
go  to  some  other  devisee  to  whom  the  testator  has  under- 
taken to  devise  it  But  the  present  case  does  not  raise 
this  question ;  there  is  no  repugnancy  whatever  between 
the  deed  and  the  will.    The  deed  gave  to  defendant  Ma- 


APPEALS  REPORTS,  VOL.  2.  301 

Pritchard  v.  Pritchard. 

lissa  all  the  property,  real  and  personal,  wldch  S.  B. 
Pritchard  owned  at  that  time,  in  1892.  The  will  gave 
to  her  all  the  property  which  he  owned  at  his  death,  in 
1899.  He  did  not  in  terms,  or  by  any  clear  implication, 
nndertake  to  devise,  even  to  the  defendant  M'alissa,  the 
land  he  had  previously  given  her  in  1892.  He  did  not 
undertake  to  devise  that  or  any  other  property  to  any 
other  i>erson  whatever. 

It  is  insisted  by  the  bill  that  the  deed  of  1892  was  pro- 
cured from  S.  B.  Pritchard  by  undue  influence  of  his 
wife,  the  defendant  Melissa.  The  only  testimony  upon 
this  point  is,  that  she  repeatedly  asked  him  to  make  this 
disposition  of  his  property,  and  on  one  occasion  was 
found  in  tears  because  her  husband  and  his  sons  had 
gotten  possession  of  her  property,  consisting  of  about 
f  1,000,  and  it  had  not  been  repaid  to  her.  No  doubt 
the  husband  was  considerably  annoyed  by  the  demands 
of  his  wife  and  distressed  by,  her  tears,  but  we  do  not 
think  this  amounts  to  undue  influence. 

The  foregoing  disposes  of  the  whole  case  with  the  ex- 
ception of  certain  questions  made  upon  the  chancellor's 
disposition  of  the  cost  The  chancellor  dismissed  the 
bill,  and  taxed  the  cost  not  only  to  the  complainant  but 
to  certain  of  the  defendants.  In  order  that  this  question 
may  be  fully  understood,  it  is  proper  to  repeat  in  this 
connection  that  the  bill  was  flled  by  one  of  the  children 
of  S.  B.  Pritchard  and  Matilda  Pritchard,  and  that  he 
named  aa  defendant  to  the  bill,  not  only  the  real  defend- 
ants, Malissa  Pritchard  and  her  children,  but  his  own 
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brothers  and  sisters,  the  children  of  the  first  marriage 
whose  interest  was  really  identical  with  his  own.  The 
bill  was  filed  under  the  pauper  oath ;  the  complainant  is 
also  a  nonresident  Some  of  the  defendants,  however, 
who  have  a  common  interest  with  the  complainant,  have 
sufficient  means  to  pay  the  costs.  The  chancellor  taxed 
the  costs  not  only  to  the  complainant,  but  to  the  defend- 
ants C.  C.  Pritchard,  T.  J.  Pritchard,  W.  D.  Bass  and  I. 
D.  Fite,  on  the  ground  that  they  were  equally  interested 
in  the  subject-matter  of  the  suit  with  the  complainant^ 
and  aided  in  the  prosecution  of  the  suit.  He  also  taxed 
to  them  f  10  as  a  fee  to  Alyin  Avant,  who  was  guardian 
ad  litem  of  the  minor  defendants,  children  of  Malissa 
Pritchard.  Error  is  assigned  here  to  these  two  rulings 
of  the  chancellor  in  addition  to  the  matters  already  dis- 
posed of.  The  persons  referred  to  were  named  as  de- 
fendants in  the  bill,  process  was  served  upon  them,  and 
they  appeared  and  obtained  time  to  answer.  The  record 
does  not  show,  however,  that  they  ever  answered  the 
bill,  or  that  any  order  pro  confeaso  was  ever  taken 
against  them.  They  did,  just  before  the  cause  was 
heard,  appear  in  open  court,  and  moved  the  court  for  leave 
to  become  complainants  to  the  bill  jointly  with  J.  W. 
Pritchard.  This  motion  was  agreed  to  by  the  complain- 
ants' counsel  but  objected  to  by  defendants'  counsel,  and 
thereupon  the  motion  was  withdrawn.  The  only  aid 
which  these  persons  gave  to  the  prosecution  of  the  suit 
was,  that  some  of  them  signed  the  note  for  counsel  fees 
of  complainant's  solicitors,  and  during  the  progress  of 
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the  cause^  while  depositions  were  being  taken,  prompted 
complainant's  counsel  and  suggested  questions  to  be 
asked.    W.  D.  Bass  and  G.  G.  Pritchard  assisted,  in  the 
manner  just  stated,  in  the  examination  of  witnesses;  T. 
J.  Pritchard  signed  the  note  with  complainant  for  coun- 
sel fees.    I.  D.  Fite  also  signed  the  note  for  counsel  fees. 
We  do  not  think,  however,  that  these  facts  are  suffi- 
cient to  justify  the  court  in  taxing  them  with  the  cost 
of  the  cause;  indeed,  aside  from  all  other  questions,  it 
does  not  appear  that  they  were  before  the  court  at  the 
time  the  decree  was  entered,  the  case  not  having  been 
put  at  issue  as  to  them.    It  is  true  that  these  persons 
prayed  and  were  granted  an  appeal,  and  executed  an 
appeal  bond.      This  would  indicate  that  they  were  be- 
fore the  court  either  by  answer  or  an  order  pro  confesso 
which  has  been  omitted  from  the  transcript    But  even 
if  the  cause  be  so  treated,  still  we  do  not  think  that  the 
facts  stated  are  sufficient  to  justify  us  in  taxing  them 
with  the  costs  of  the  cause. 

It  results  that  the  decree  of  the  chancellor  as  to  the 
costs  and  the  guardian  ad  litem  fees  must  be  reversed  in 
so  far  as  concerns  the  defendants  T.  J.  and  G.  G.  Pritch- 
ard, W.  D.  Bass  and  I.  D.  Fite.  It  will  be  affirmed  on 
the  question  of  costs  as  to  J.  W.  Pritchard ;  it  will  be  re- 
versed as  to  him  on  the  question  of  guardian  dd  litem 
fees.  We  do  not  think  that  this  was  a  proper  charge,  it 
not  appearing  that  the  minor  defendants  had  any  estate 
or  that  there  was  any  fund  in  court  being  administered. 
The  fees  of  this  officer  must  be  disallowed. 
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In  all  other  respects  the  decree  of  the  chancellor  will 
be  affirmed,  and  the  costs  of  this  court  and  of  the  court 
below  will  be  taxed  to  the  complainant  J.  W.  Pritchard. 

All  the  judges  concur. 
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Henry  Bboughton  v.  James  F,  Slusheb  et  aU. 

and 
WiiiKEBSON  Slusheb  et  als.  v.  James  F.  Slusheb  et  ah. 

(KNOXVILLE.    JULY  29,  1902.) 

Affirmed  by  the  Supreme  Court  without  modification,  November  8, 1909. 

1.  JUDGMENT  DEBTOR.    Act  .of  1801  (Shan.,  Sec.  6106)  Applies 
Only  to  Non resident. 

Judgment  was  rendered  against  the  defendant  vhen  a  nonresi- 
dent of  this  State.  He  afterwards  removed  to  this  State,  when 
bill  was  filed  seeking  to  subject  his  realty  in  this  State  to  said 

*  Judgment,  under  the  act  of  1801  (Shan.,  sec.  6106),  which  is  as 
follows:  "When  a  Judgment  has  been  recovered  in  any  other 
State  against  a  resident  of  such  State,  and  the  creditor  has  ex- 
hausted his  legal  remedy,  the  real  or  personal  property  of  the 
debtor  in  this  State  may  be  subjected  to  the  satisfaction  of 
such  debt,  by  bill  stating  the  facts  under  oath,  and  filed  in  the 
court  of  the  district  in  which  the  property  is  situated." 

Held:  This  act  was  intended  to  give  a  remedy  only  against  Judg- 
ment debtors  who  were  nonresident  at  the  time  of  the  filing  of 
the  bill  to  subject  the  property.     (Post,  pp.  318.) 

Cited:  Bank  v.  Motherwell  Iron  Co.,  11  Pick.  188;  Taylor  v. 
Badoux,  8  Pick.  249. 

Act  construed:     Act  1801  (Code,  Shan.,  sec.  6106.) 

2.  FOREIGN   JUDGMENT.     Nulla  Bona   Return.     Chancery   Not 
Invoked  on,  When. 

The  sections  of  the  Code  (Shan.,  sees.  6091-5),  providing  that  a 
Judgment  creditor,  upon  the  return  of  execution  nulla  bona, 
may  proceed  in  chancery  for  the  discovery  of  any  property,  in- 
cluding stocks,  choses  in  action,  or  money  <^ue  the  defendant, 
or  held  in  trust  for  him,  etc.,  and  giving  a  lien  on  the  property 

3  Tenn  Chan— (20) 
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from  the  filing  of  the  bill  or  rendition  of  the  Judgment  or  de- 
cree, etc.,  do  not  apply  to  creditors  by  foreign  judgments  with 
nulla  iMfia  return  in  the  State  in  which  the  Judgment  is  ren- 
dered.    (Post,  pp.  316-319.) 

Cited:     13  Am.  ft  Eng.  Enc.  L.  984-6,  1047. 

Cited  and  distinguished:  Bank  y.  Motherwell  Iron  Co.,  11  Pick. 
188. 

Code  construed:     Shan.,  sees.  6091-5. 

8.    LIEN.  Lis  Pendent  Does  Not  Give,  When. 

Lien  on  the  real  estate  pointed  out  not  haying  been  acquired  un- 
der sections  6091  or  6106  of  the  Code  (Shan.)  by  the  Ailing  of 
the  bill«  and  there  being  no  element  of  trust  or  fraud  in  the 
case,  there  is  no  lien  by  lis  pendens  and  the  inherent  powers 
of  the  court  of  equity  independent  of  statute.  (Post,  pp,  323- 
325.) 

Cited:  McKeldin  v.  Gouldy,  7  Pick.  677;  Brwin  v.  Goldham,  6 
Terg.  186;  Ewing  y.  Cantrell,  Meigs  364;  Jourolmon  y.  Massen- 
gill,  86  Tenn.  119;  Porter  y.  Lee,  88  Tenn.  791;  99  U.  S.  398. 


FROM  CLAIBORNE. 


Appeal  from  the  Chancery  Court  of  Claiborne  County. 
— Hugh  G.  Kyle,  Chancellor. 

G.  W.  Montgomery,  for  complainants. 

P.  G,  FuLKERsoN  and  Hughes  &  Hughes,  for  defend- 

■ 

ants. 
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Baeton^  J. — These  axe  consolidated  causes,  the  bills 
in  both  cases  seeking  the  same  end,  the  satisfaction  of  the 
debts  claimed  as  due  the  complainants  from  the  defend- 
ant James  Slusher  out  of  a  certain  tract  of  land  de- 
scribed in  the  bills.  ' 

There  is  no  material  dispute  as  to  facts.  The  question 
in  the  cause  or  causes  is  whether  or  not  the  complainants 
obtained  a  lien  or  liens  by  the  filing  of  their  several  bills. 

The  original  bill  in  the  first  named  case  was  filed  by 
Henry  Broughton  in  the  chancery  court  of  Claiborne 
county  on  the  twenty-fifth  of  May,  1900,  against  James 
P.  Slusher,  described  as  a  resident  of  Claiborne  county, 
A.  J.  Asher  and  H.  L.  Asher,  residents  of  Bell  county, 
Kentucky,  and  also  against  three  insurance  companies 
made  defendants.  This  bill  alleged  that  on  the  sixteenth 
day  of  October,  1899,  the  Manufacturers  Bank  of  Mid- 
dlesboro,  Kentucky,  had  recovered  a  judgment  against 
defendant  James  F.  Slusher  in  the  circuit  court  of 
Bell  county,  Kentucky,  and  against  the  complainant 
Henry  Broughton  as  surety  for  said  Slusher,  for  the  sum 
of  1417.28,  together  with  the  costs.  It  is  further  alleged 
that  the  defendant  Slusher,  on  the  first  of  January,  1900^ 
had  paid  |250  on  this  judgment,  and  that  the  complain- 
ant Broughton  had  been  compelled  to  pay  the  remainder 
of  the  judgment.  It  is  further  alleged  that  under  the 
law  of  Kentucky,  when  a  surety  has  to  pay  a  judgment^ 
or  any  part  thereof,  for  his  principal,  that  he  has  the 
right  to  have  said  judgment  assigned  to  him,  and  is  then 
entitled  to  all  the  rights  and  remedies  which  the  plain* 
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tiflf  was  entitled  to  under  the  law,  on  such  judgment; 

• 

that  the  complainant  had  had  execution  issued  on  this 
judgment,  and  that  this  execution  had  been  returned 
nulla  hona  on  the  twenty-fourth  of  May,  1900.  It  was 
further  alleged  that  this  judgment  was  still  due  and  ow- 
ing to  complainant ;  that  the  defendant  Slusher  was  in- 
debted to  insolvency,  and  had  no  property  subject  to  exe- 
cution known  to  complainant.  It  was  further  alleged 
that  complainant  had  exhausted  his  legal  remedy  in  his 
efforts  to  collect  the  amount  thus  paid  by  him  for  defend- 
ant Slusher,  and  had  been  unable  to.  collect  said  sum  or 
any  part  thereof.  It  was  further  alleged  that  the  de- 
fendant Slusher  owned  a  four-sev^ths  undivided  inter- 
est in  a  tract  of  land  lying  in  the  first  civil  district  of 
Claiborne  county,  which  is  fully  described.  It  is  fur- 
ther alleged  that  on  December  13,  1897,  defendant 
Slusher  and  wife  had  executed  a  mortgage  on  an  undi- 
vided four-sevenths  interest  in  the  land  described,  which 
mortgage  was  registered  in  the  register's  oflElce  of  Clai- 
borne county,  and  which  was  made  to  secure  the  defend- 
ants A.  J.  and  H.  L.  Asher  in  the  sum  of  f  2,500  on  six 
months'  time.  It  is  further  alleged  that  defendant 
Slusher  had  been  carrying  on  a  lumber  business  on  said 
lands,  having  a  great  deal  of  lumber  sawed  and  stacked 
thereon,  on  which  he  had  procured  insurance  policies 
from  the  several  companies  named,  aggr^ating  in  all 
some  16,000.  It  was  further  stated  that  recently  the 
lumber  had  caught  fire  and  been  destroyed,  and  that 
tfeerelwas  now  due  from  the  companies  to  defendant 
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Slushery  or  to  the  Asher  defendants,  the  sum  of  f 6,000.  ^ 
It  is  alleged  that  the  insurance  policies  were  taken  out 
hy  defendant  Blusher  but  made  payable  to  the  defend- 
ant H.  A.  Asher.  It  was  allied  that  this  insurance 
money  would  be  more  than  sufficient  to  pay  oflf  the  Asher 
mortgage  and  should  be  applied  for  that  purpose,  and 
this  the  complainants  sought  to  have  dona 
.  The  prayer  of  the  bill  was  that  the  defendants  Asher 
be  required  to  answer  and  show  how  much  the  defendant 
Slnsher  was  indebted  to  them  and  on  what  account ;  that 
the  complainant  have  a  decree  against  the  defendant 
Slusher  for  the  amount  due  him;  that  the  defendant 
Slusher  be  enjoined  from  collecting  the  insurance  money 
and  from  assigning  or  transferring  or  in  any  manner  in- 
cumbering the  insurance  money  or  real  estate  men- 
tioned ;  that  the  insurance  companies  be  required  to  pa^ 
whatever  might  be  due  defendant  Slusher  and  t^e  Asher 
defendants  into  court ;  that  the  real  estate  be  sold  on  a 
credit  of  not  less  than  six  months  and  in  bar  of  the 
equity  of  redemption,  and  that  the  proceeds  thereof,  or 
a  sufficient  amount,  be  applied  to  the  payment  of  com- 
plainant's debt. 

The  insurance  companies  filed  answers  to  this  bill,  but 
subsequently  there  was  a  settlement  of  matters  in  regard 
to  them,  and  there  now  arises  no  question  as  between 
complainants  and  these  companies.  The  money  was 
paid  over  on  the  Asher  debt. 

;  'On  the  tenth  of  August,  1901,  the  complainant  Brought 
ton  filed  an  amended  and  supplemental  bill  against  tha 
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parties  above  named  and  also  against  P.  G.  fHilkerson, 
trustee;  J.  S.  Boggs  and  J.  W.  Caperton.  The  allega- 
tions of  the  original  bill  were  set  out  and  reaffirmed,  and 
by  way  of  supplemental  matter  it  was  stated  that  since 
the  filing  of  the  answers  of  defendants  in  the  case  there 
had  been  an  arbitration  of  the  matters  in  regard  to  the 
insurance  companies,  which  had  resulted  in  an  award  of 
$5,959.22  in  favor  of  defendants  Slusher  and  Asher, 
which  amount  would  soon  be  paid  into  the  court 

It  was  further  alleged  that  since  the  filing  of  the  orig- 
inal bill,  which  was  filed  on  the  twenty-fifth  of  May,  1900, 
to- wit,  on  the  twenty-eighth  of  May,  1900,  there  had  been 
filed  for  registration  and  registered  a  trust  deed  exe- 
cuted by  the  defendant  J.  F.  Slusher  and  wife  Betly 
Slusher  to  the  defendant  P.  G.  Pulkerson  to  secure  a  re- 
cited consideration  of  |5,000,  evidenced  by  note  of  de- 
fendant Slusher  and  J.  S.  Boggs  to  the  defendant  J.  W. 
Caperton,  due  one  year  from  May  19, 1900,  and  that  this 
trust  deed  undertook  to  convey  a  four-sevenths  undi- 
vided interest  in  a  tract  of  land  mentioned  and  described 
in  complainants'  original  bill  and  by  that  bill  sought  to 
be  sold.  It  was  charged  that  by  the  filing  of  the  original 
bill  on  May  25, 1900,  the  complainant  had  acquired  a  lien 
on  the  real  estate  superior  to  the  lien  insisted  upon  by 
defendants  Boggs  and  Caperton  under  their  trust  deed, 
which  was  not  filed  in  the  register's  office  until  May  28, 
1900.  It  was  stated  that  for  this  reason  the  said  Boggs 
and  Caperton  and  Fulkerson  were  made  defendants,  in 
order  that  the  land  might  be  cleared  from  the  cloud  ere- 
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ated  by  this  mortgage,  and  that  the  complainants'  lien 
might  be  declared  to  be  sui)erior  to  that  of  defendants. 

The  prayer  of  the  bill  was  for  the  relief  prayed  for  in 
the  original  bill  and  for  a  decree  declaring  that  the  com- 
plainant's lien  acquired  by  the  filing  of  the  original  bill 
was  superior  to  the  trust  deed  made  to  Fulkerson  to  se- 
cure Bc^gs  and  Gaperton.  Said  trust  deed  is  dated  May 
18, 1900  and  is  to  secure  a  note  dated  January  2,  1895, 
to  the  estate  of  J.  S.  Boggs. 

To  this  supplemental  bill  a  demurrer  waa  filed  by  the 
defendants  Slusher,  Fulkerson,  Boggs  and  Gaperton. 
The  point  raised  by  the  demurrer  in  substance  is  that  no 
lien  was  secured  by  the  filing  of  the  original  bill,  and 
that  therefore  the  bill,  so  far  as  it  sought  to  subject  the 
property  described  to  sale,  cannot  be  maintained.  De- 
fendants also  filed  an  answer. 

The  bill  of  Wilkerson  Slusher,  Q.  W.  Saulsbury  and 
R.  O.  Ford  was  filed  on  the  twenty-third  of  May,  1900. 
The  case  made  in  this  bill  against  defendant  Slusher  and 
others  is  practically  the  same  as  that  made  in  the 
Broughton  case,  differing  only  as  to  amounts,  dates  of 
indebtedness,  etc.  A  supplemental  bill  was  also  filed  by 
these  complainants,  and  an  agreement  was  entered  into 
in  the  case,  which  is  as  follows :  Wilkerson  Slusher  et 
aL  V.  J.  F.  Slusher  et  al.,  in  chancery  at  Tazewell,  Ten- 
nessee. 

^'In  this  case  it  is  agreed  as  follows :  That,  whereas, 
the  complainant  Henry  Broughton  has  filed  his  supple- 
mental bUl  in  case  of  Henry  Broughton  v.  J.  F.  Slusher 
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et  al.;  insisting  that  the  lien  he  acquired  by  the  filing  of 
his  bill  was  prior  and  superior  to  the  li^  claimed  by  de- 
fendants J.  S.  Boggs  and  J.  W.  Caperton  Under  the  trust 
deed  executed  by  defendant  Slusher  to  defendant  P.  O. 
Fulkerson,  trustee^  on  the  nineteenth  day  of  May,  1900^ 
and  which  deed  was  filed  for  record  in  the  register's  office 
at  Tazewell,  Tennessee,  on  May  28,  1900,  at  10  o'clock 
A.  M.,  and  registered  in  book  of  trusts  No.  0,  vol.  3,  pages 
98,  99, 100,  and  praying  that  said  trust  be  declared  to  be 
inoperative,  set  sBide  and  for  nothing  held  as  against 
complainant  in  said  cause,  and  that  any  excess  of  the  in- 
surance money  mentioned  in  said  supplemental  bill  after 
paying  the  indebtedness  due  defendant  Asher  in  said 
cause  be  subject  to  payment  of  complainant's  debt  in 
said  cause,  which  supplemental  bill  has  been  answered 
by  defendants  to  the  same  and  the  rights  claimed  and 
the  relief  sought,  by  the  bill  denied  and  resisted : 
.  '^Now,  to  save  trouble  and  expense,  it  is  mutually 
agreed  by  and  between  complainants  and  defendants  in 
this  cause  that  the  cause  of  Henry  Broughton  v.  J.  P. 
Slusher  et  al.  be  consolidated  with  this  cause  and  the 
two  heard  tc^ether,  and  that  the  decree  in  the  case  of 
Henry  Broughton  y.  J.  F.  Slusher  et  al.,  as  to  the  mat- 
ters involved  in  the  supplemental  bill,  may  be  the  basis 
of  thedecree  in  this  case,  the  facts  in  the  two  cases  being 
similar.  That  is  to  say,  if  the  court  should  hold  that 
the  complainant  in  that  case  by  filing  his  bill  acquired  a 
prior  and  superior  lien  on  the  real  estate  in  said  bill 
mentioned  to  that  acquired  by  defendants  J.  S.  Boggs 
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and  J.  W.  Caperton  by  virtue  of  said  trast  deed^  then 
a  similar  decree  is  to  be  entered  in  this  case  on  that 
point;  and  should  the  court  hold  that  complainant  in 
that  case  is  entitled  to  have  any  excess  of  the  insurance 
money,  after  paying  Asher's  debt^  applied  to  the  pay- 
ment of  complainant's  claim  in  that  case,  then  a  similar 
decree  on  that  point  is  to  be  entered  in  this  case.  The 
defendants  J.  S.  Boggs  and  J.  W.  Caperton  and  P.  O. 
Fulkerson,  trustee,  enter  their  appearance  in  this  case 
by  signinjg  this  agreement.  Should  the  court  hold  that 
said  trust  deed  gave  to  said  Boggs  and  Caperton  a  lien 
superior  to  that  acquired  by  said  Broughton  in  that  case, 
then  that  holding  and  decree  shall  be  made  the  holding 
and  decree  in  this  case. 

"It  is  hereby  further  agreed  that  the  circuit  court  of 
Bell  county,  Kentucky,  in  which  the  judgment  in  this 
and  the  case  of  Heiry  Broughton  v.  J.  P.  Blusher  et  al., 
above  referred  to,  were  rendered,  is  a  court  of  general 
jurisdiction,  and  had  jurisdicti<m  of  the  person  of  de- 
fendants and  of  the  subject-matter  in  the  cases  in  which 
the  judgment  sued  on  in  this  and  the  case  of  Henry 
Broughton  v.  J.  F.  Sltisher  et  al.  were  rendered,  and 
that  said  judgment  was  final  and  unappealed  from. 

"It  is  further  agreed  that  the  trust  deed  herein  men- 
tioned was  intended  to  be  to  P.  G.  Fulkerson,  trustee, 
instead  of  P.  H.  Fulkerson. 

"This  agreement  may  be  used  as  evidence  in  this  case 
and  also  in  the  case  of  Henry  Broughton  v.  J.  F.  Blusher 
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et  al.,  No.  959  in  chancery  at  Tazewell.  This  July  4thy 
1901/' 

Other  agreements  were  also  made  which  are  sb  fol- 
lows : 

"Wilkerson  Slusher  et  al.  v.  J.  P.  Blusher  et  al-  In 
Chancery  at  Tazewell,  Tennessee. 

'^In  this  cause  it  is  agreed  as  follows : 

"1.  That  whatever  is  left  of  the  insurance  money 
after  paying  off  the  debt  to  defendant  Asher  and  costs 
incident  thereto,  that  the  remainder  of  said  insurance 
money  shall  be  at  once  turned  over  to  complainant  Wilk- 
erson  Slusher  or  his  counsel,  as  a  credit  on  the  debt  due 
from  defendant  J.  F.  Slusher  to  complainant  Wilker- 
son  Slusher. 

"2.  It  is  agreed  that  the  amount  justly  due  com- 
plainant Wilkerson  Slusher  from  defendant  J.  F. 
Slusher  is  the  sum  of  one  thousand  and  fifty-five  dollars, 
with  interest  thereon  from  February  15th,  1900,  being 
the  amount  paid  by  complainant  Wilkerson  Slusher  on 
the  judgment  mentioned  in  the  bill  in  this  case,  paid  as 
surety  of  defendant  J.  F.  Slusher. 

"3.  It  is  further  agreed  that  complainant  Wilkerson 
Slusher  will  execute  a  deed  to  J.  F.  Slusher,  his  assigns, 
for  the  tract  of  land  conveyed  to  defendant  J.  F.  Slusher 
by  S.  B.  Slusher,  lying  on  the  lefthand  fork  of  Straight 
Creek  on  the  waters  of  Cow  Branch,  in  Bell  county, 
Kentucky,  whenever  said  lands  shall  have  been  surveyed 
and  acreage  ascertained  and  paid  for  at  the  rate  of  fl.OO 
per  acra 


APPEALS  BEPOBTS,  VOL.  2.  315 

Broughton  y.  Slusher. 

'^4.     That  this  agreement  is  to  be  embodied  in  a  decree 
rendered  in  this  cause.    This  March  28th,  1901. 

"Attest: 

WiLKEBSON  SLUSHEB. 

J.  F.  Slushbb. 

G.  W.  MONTGOMBBY. 
P.  G.  FULKEBSON. 

'^t  is  farther  agreed  that  complainants  Sanlsbnry, 
Ford  and  Logan  have  a  duly  certified  copy  of  the  judg- 
ment and  execution  with  the  assignment  and  return 
thereon  which  is  similar  to  that  of  complainant  Wilk- 
erson  Slusher  except  as  to  the  amount,  which  however, 
is  now  lost  or  mislaid.  If  found  it  is  to  be  used.  If  not, 
this  agreement  is  to  take  the  place  of  it  This  agree- 
ment don't  admit  any  indebtedness  to  said  complainants, 
but  it  is  only  to  take  the  place  of  said  lost  record,  and 
that  the  agreement  in  this  case  in  regard  to  reading  the 
law  of  Kentucky  from  the  books  shall  be  the  agreement 
in  the  case  of  Henry  Broughton  v.  J.  F.  Slusher  et  al. 
October  6,  1901. 

"P.  G.  FuLKEBSON^  for  defendants. 

"G.  W.  MoNTGOMBBY,  for  complainauts.'' 

As  stated,  the  cases  were  consolidated  and  heard  to- 
gether. The  demurrers  filed  in  the  cases  were  set  down 
for  hearing,  and  the  chancellor  sustained  the  demurrers 
in  so  far  as  the  complainants'  bills  sought  to  assert  a 
lien  superior  to  that  acquired  by  defendants  to  the  sup- 
plemental bill,  Boggs  and  Gaperton,  under  a  trust  deed 
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dated  May  18th,  1900,  and  filed  in  the  register's  office  at 
TazeweU  on  the  twepty-eighth  of  May,  1900. 

The  consolidated  causes  were  finally  heard  on  the 
fifteenth  of  April,  1902,  when  the  chancellor  rendered 
a  decree  in  favor  of  complainant  Wilkerson  Slusher 
and  a^nst  the  defendant  J.  F.  Slusher  for  the  sum  of 
f  1,192.  He  also  gave  judgment  in  favor  of  complain- 
ants Saulsbury,  Ford  and  Logan  for  f448.17,  and  also 
gave  judgment  in  favor  of  complainant  Broughton  for 
1210.95. 

But  the  chancellor  adjudged  and  decreed  that  the  com- 
plainants acquired  no  lien  on  the  real  estate  mentioned 
in  the  bills  by  the  filing  of  their  bills,  and  therefore  dis- 
missed complainants'  bills  in  so  far  as  they  sought  to 
assert  and  acquire  liens  on  the  real  estate  of  def^idant 
J.  F.  Slusher  described  in  the  bills,  and  from  that  part 
of  this  decree  which  refused  to  adjudge  and  decree  that 
complainants  acquired  a  lien  on  the  interest  of  defend- 
ant J.  F.  Slusher  in  the  real  estate  mentioned  in  the 
bills,  complainants  excepted  and  prayed  an  appeal, 
which  was  granted.  The  eoiaplainants  have  assigned 
error. 

So,  as  heretofore  to  be  seen,  the  sole  question  of  the 
case  is  one  of  law,  and  is.  Did  the  complainants  s^cquire 
liens  on  the  real  estate  described,  by  the  filing  of  their 
bills? 

Briefiy  restating,  the  original  bills  simply  show  thai; 
the  complainants  recovered  their  several  judgments 
upon  which  they  sue,  in  the  circuit  court  of  Bell  county, 
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'Kentucky,  against  the  defendant  J.  F.  Slusher^  he  at 
that  time  being  a  resident  of  the  State  of  Kentaeky; 
that  executions  were  subsequently  issued  upon  these 
judgments  and  returned  to  the  circuit  court  of  Bell 
county,  Kentucky,  nulla  bona.  The  bills  were  filed  for 
the  purpose  of  recovering  on  these  judgments  in  Ten- 
nessee, and  asking  that  certain  real  estate  described  be 
subjected  to  complainants'  claims,  alleging  that  defend- 
ant Slusher  was  insolvent;  that  complainant  had  ex- 
hausted his  legal  remedy  in  his  efforts  to  cc^lect  said 
judgment  but  had  been  unable  to  do  so;  that  the  real 
estate  described  was  encumbered  by  a  mortgage  which 
they  sought  to  have  satisfied  out  of  certain  insurance 
policies  upon  which  it  was  alleged  there  was  a  sufficient 
amount  due  to  satisfy  the  mortgage  claims.  Now,  did 
these  bills  give  a  lien  upon  the  land  in  question?  • 

The  first  insistence  is  that  the  bills  were  authorized, 
and  that  the  complainants  acquired. liens  under  and  by 
virtue  of  the  provisions  of  chapter  6,  section  2,  of  the 
act  of  1801  (Shannon's  Code,  section  6106).  This  pro- 
vides: "When  a  judgment  has  been  recovered  in  any 
other  State  against  a  resident  of  such  State,  and  the 
creditor  has  exhausted  his  legal  remedy,  the  real  or  per- 
sonal  property  of  the  debtor  in  this  State  may  be  sub- 
jected to  the  satisfaction  of  such  debt,  by  bill  stating 
the  facts  under  oath,  and  filed  in  the  court  of  the  dis- 
trict in  which  the  property  is  situated." 
•  We  do  not  think  this  act  applies,  under  the  facts  in 
this  case.     It  is  to  be  noted  that  the  defendant,  at  the 
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time  the  bill  was  filed  against  him,  was,  according  to  the 
allegations  of  the  bill,  a  resident  of  Claiborne  county, 
Tennessee.  It  is  true  that  the  bills  aver  that  at  the  time 
of  the  rendition  of  the  judgments  sued  on,  that  the  de- 
fendant Slusher  was  then  a  resident  of  Bell  county,  Ken- 
tucky, and  it  is  shown  by  these  bills,  as  above  stated, 
that  at  the  time  these  bills  were  filed  he  had  become  and 
was  a  resident  of  Claiborne  county,  Tennessee.  In  our 
opinion,  the  act  referred  to  was  intended  only  to  give  a 
remedy  against  nonresident  debtors — ^that  is,  those  who 
were  nonresidents  at  the  time  of  the  filing  of  the  bill. 
The  provision  is,  "when  a  judgment  has  been  recovered 
in  any  other  State  against  a  resident  of  such  a  State." 

In  an  opinion  delivered  in  the  case  of  Taylor  v.  Bar 
douWy  8  Pickle  251,  Judge  Snodgrass  said:  "The  act 
of  1871  did  not  repeal  this  act,  the  act  of  1801,  but  was 
merely  to  amend  the  general  attachment  laws.  But  the 
special  and  exclusive  jurisdiction  conferred  upon 
courts  of  equity  to  subject  the  property  of  a  nonresident 
under  the  other  act  was  not  affected,  and  this  may  be 
properly  done  under  attachment,  even  if  the  attachment 
is  not  absolutely  necessary." 

We  do  not  think  it  could  by  any  reasonable  construc- 
tion have  been  within  the  purview  of  legislative  intent 
to  render  the  property  of  a  resident  citizen  of  this 
State,  who  is  living  here  and  subject  to  all  the  processes 
of  our  courts,  subject  to  such  summary  process  and 
sequestration  simply  because  he  had  previously  been  a 
citizen  of  another  State  and  had  there  contracted  claims 
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or  had  judgments  rendered  against  him.  The  act  ob- 
viously provided  this  remedy  against  those  who  are  non- 
resident debtors  at  the  time  the  bill  is  filed  to  subject  the 
property.  The  language  used  both  in  the  case  of  Bank 
V.  Motherwell  Iron  Co.,  11  Pickle  188,  and  the  case  of 
Taylor  v.  Badoux,  8  Pickle  249,  was  obviously  intended 
to  apply  only  to  such  nonresident  debtors. 

It  is  next  insisted  that  complainants  acquired  liens 
under  and  by  virtue  of  sections  6091,  6092,  6093  and 
6095  of  the  Code  ( Shannon ) .  Section  6091  ( 4282  of  the 
old  Code)  provides  "that  the  chancery  court  shall  have 
exclusive  jurisdiction  to  aid  a  creditor  by  judgment  or 
decree  to  subject  the  property  of  the  defendant  which 
cannot  be  reached  by  execution,  to  the  satisfaction  of 
a  judgment  or  decree  under  the  provisions  of  the  Coda'' 

Section  6092  provides  "that  the  creditor  whose  execu- 
tion has  been  returned  unsatisfied  in  whole  or  in  part 
may  file  a  bill  in  chancery  against  the  defendant  in  the 
execution,  and  any  other  person  or  corporation,  to  com- 
pel the  discovery  of  any  property,  including  stocks^ 
choses  in  action,  or  money  due  to  said  defendant,  or  held 
in  trust  for  him,  except  when  a  trust  has  been  created 
by,  or  property  so  held  has  proceeded  from,  some  person 
other  than  the  defendant  himself  Section  6093  relates 
to  the  power  of  the  court  as  to  compelling  discovery^ 
etc. 

Section  6095  provides  "that  a  creditor  has  a  lien  on 
the  property  from  the  filing  of  his  bill,  but  he  may 
acquire  a  lien  from  the  rendition  of  the  judgment  or 
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decree^  by  causing  a  memorandam  thereof,  within  sixty 
days  from  its  rendition,  to  be  registered,  as  provided 
in  sections  4712  and  4713,  and  by  filing  his  bill  within 
thirty  days  of  the  return  of  the  execution  unsatisfied." 
It  is  conceded  that  these  sections  refer  alone  to  judg- 
ment creditors  and  not  general  creditors,  but  the  insist- 
ence is  that  those  who  are  judgment  creditors  by  reason 
of  a  judgment  rendered  in  a  sister  State,  come  within 
the  meaning  of  these  sections,  and  that  such  creditors 
are  as  to  all  remedies  to  be  placed  on  the  same  footing 
as  judgment  creditors  within  our  own  State.  If  this 
contention  be  true,  then  unquestionably  the  complain- 
ants acquired  a  lien  by  reason  of  the  filing  of  their  bill, 
because  it  is  averred  and  shown  that  they  had  obtained 
judgments  in  the  State  of  Kentucky,  and  had  execution 
issued  upon  these  judgments  and  returned  nulla  bona. 
In  this  connection  we  should  state  that  it  is  alleged  in 
the  bill  and  shown  by  proof,  that  under  the  laws  of  Ken- 
tucky sureties  who  have  paid  oflf  judgments  rendered 
against  them  and  their  principals  are  substituted  to  all 
the  rights  of  a  creditor,  and  for  that  reason  we  find  and 
hold  that  the  complainants  in  this  case,  although  origin- 
ally defendants  in  thp  cases  brought  in  Kentucky,  were 
sureties  of  defendant  Slusher,  are  shown  to  have  paid 
the  judgment  against  him,  and  under  and  according  to 
the  laws  of  Kentucky  they  become  substituted  to  the 
rights  of  the  original  judgment  creditor,  and,  as  we  find, 
were  judgment  creditors  in  Kentucky  of  defendant 
Slusher.    We  therefore  hold  and  find  that  they  were 
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judgment  creditors  in  Kentucky  with  the  return  of  nulla- 
hofia  there,  but  they  had  not  obtained  any  judgment  in 
this  State,  and  had  no  return  of  execution  ntUla  bona  in 
this  State  at  the  time  their  bills  were  filed.  Were  they 
therefore  judgment  creditors  within  the  meaning  of  this 
section  of  the  Code? 

Counsel  for  complainants  referred  to  the  language 
used  by  Judge  McAlister  in  an  opinion  delivered  in  the 
case  of  Bank  v.  Motherwell  Iron  Co,,  which  is  to  this 
effect.  Referring  to  the  opinion  of  the  court  of  appeals 
of  New  York  in  the  case  of  the  Hibernian  Nat.  Ba.ilc  v. 
Lacomhe,  84  N.  Y.  367,  the  court  said:  "The  remain- 
ing question  relates  to  the  claim  made  by  the  commis- 
sioners appointed  by  the  court  in  Louisiana.  Neither 
the  law  nor  the  adjudication  under  which  they  were  ap- 
I>ointed  can  have  any  operation  here.  They  are  strictly 
local,  and  affect  nothing  more  than  they  can  reach,  for 
the  rule  as  here  conceived  is  well  settled  that  an  assign- 
ment by  virtue  of  or  under  a  foreign  law  does  not 
operate  upon  a  debt  or  right  of  action  as  against  a  per- 
son in  this  State.  But  the  plaintiff,  as  we  have  seen, 
although  a  foreign  creditor,  is  rightfully  in  our  courts 
pursuing  the  remedy  given  by  our  statutes;  it  may  en- 
force that  remedy  to  the  same  extent  and  in  the  same 
manner  and  for  the  same  priority  as  a  citizen.  Any 
other  construction  would  make  the  permission  of  the 
statute  a  form  without  benefit,  a  formality  and  not  a 
matter  of  substance,  a  mere  delusion.    Once  properly 
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in  court  and  accepted  as  a  suitor,  neither  the  law  nor 
court  administering  the  law  will  admit  any  distinction 
between  citizens  of  its  own  State  and  those  of  another.'' 
The  language  thus  used  by  Judge  McAlister  was  en- 
tirely proper  in  that  case,  is  true  and  correct  in  a  broad 
sense,  and  might  properly  be  used  in  this  case.  The 
question  is  not  will  these  complainants,  citizens  of 
Kentucky,  be  allowed  the  same  remedies  and  be  treated 
in  the  same  manner  as  citizens  of  our  own  State?  They 
unquestionably  will.  But  the  question  is,  Do  the  sec- 
tions of  the  Code  referred  to  and  relied  upon  include 
judgments  gendered  and  executions  returned  in  another 
State?  We  think  clearly  that  they  do  not.  The  reason 
and  policy  of  this  legislation  forbids  any  such  construc- 
tion. These  provisions  ^ere  evidently  intended  to  give 
parties  who  had  procured  their  judgments  in  our  courts, 
and  who  had  made  an  effort  by  due  process  of  law  to 
obtain  satisfaction  of  their  debts,  to  have  a  more  effec- 
tive remedy  in  equity  by  subjecting  equitable  interests 
and  property  rights  that  might  be  hidden  or  covered  up. 
In  this  view  the  legislation  was  wise  and  effective.  But 
a  judgment  debtor  under  a  judgment  rendered  in  an- 
other State,  with  a  return  of  nulla  bona  against  him  in 
such  State,  might  have  ample  property  to  satisfy  any 
judgments  that  might  be  obtained  against  him  in  this 
State,  and  there  could  be  no  reason  whatever  for  subject- 
ing his  property  in  such  a  case  to  this  extraordinary 
sequestration.  Let  us  suppose  that  one  of  our  own  citi- 
zens^ during  a  visit  to  another  State,  had  suit  brought 
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against  him  and  judgment  rendered^  and  that  he  had 
property  sufficient  in  this  State  entirely  free  from  in- 
cumbrance to  satisfy  such  judgment.  Should  his  prop- 
erty  be  subject  to  sequestration  here  because  there  was 
a  return  of  nulla  bona  against  him  in  another  State? 
Obviously  not  While  it  is  true  that  full  faith  and 
credit  are  to  be  given  the  judgments  rendered  in  sister 
States,  that  does  not  mean  that  they  are  to  have  the  same 
eflfect  as  judgments  rendered  in  our  Stata  The  only 
eflfect  which  they  can  have  is  to  settle  the  matter  of 
indebtedness  and  make  the  judgment  in  question  a  debt 
of  record  such  that  it  cannot  be  impeached. 

In  marshaling  the  assets  of  an  insolvent  estate,  when 
paying  the  debts  of  a  decedent,  or  in  any  other  case  in 
which  priority  of  claims  becomes  important,  a  foreign 
judgment  is  not  entitled  to  rank  with  a  domestic  judg- 
ment, but  ranks  merely  as  a  simple  contract  debt  Am. 
&  Eng.  Enc.  L.,  vol.  13,  pp.  984,  986,  1047 ;  see  also  p. 
986  of  same  authority,  and  notes. 

We  are  therefore  of  opinion  that  the  sections  of  the 
Code  referred  to  do  not  apply  to  creditors  by  foreign 
judgments;  that  such  creditors,  with  reference  to  the 
effect  of  these  sections,  are  simply  general  creditors  and 
not  judgment  creditors  within  the  meaning  of  these  pro- 
visions 

It  is  next  insisted  that  if  for  any  reason  the  complain- 
ants did  not  acquire  a  lien  from  the  date  of  the  filing  of 
their  bill,  that  they  did  acquire  a  lien  on  the  equity  of 
defendant  in  the  real  estate  pointed  out  and  sought  to 
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be  subjected  to  the  satisfaction  of  the  indebtedness  sued 
for^  by  lis  pendens  and  the  inherent  powers  of  the  court 
of  equity,  independent  of  the  statute^ 

In  this  connection  it  is  to  be  noted  that  Boggs  and 
CapertoUy  against  whom  a  supplemental  bill  was  fQed, 
were  not  made  parties  to  the  original  bill,  and  that  their 
mortgage  was  duly  recorded  before  they  were  made 
parties.  It  would  seem  obvious  that  the  doctrine  of  lis 
pendens  can  mean  nothing  more  than  that  parties  deal- 
ing with  the  matter  of  litigation  deal  with  it  subject  to 
the  rights  that  complainants  may  have  acquired  by  rea- 
son of  the  filing  of  their  bill.  If  the  complainants  ac- 
quired no  lien  on  the  property  by  reason  oi  the  filing  of 
their  bill,  then  the  doctrine  of  lis  pendens  could  have  no 
effect  In  oux  opinion  they  did  not  acquire  it  under  and 
by  reason  of  section  6106  of  the  code,  referred  to  and 
relied  upon  by  complainants'  counsel.  Nor  did  they  ac- 
quire any  lien  upon  this  particular  land  under  section 
6091  of  the  Code  relied  upon,  as  they  were  not  judgment 
creditors  within  the  meaning  of  these  acta 

No  other  ground  is  insisted  upon  nor  indicated  by 
counsel  upon  which  to  base  a  claim  for  the  lien.  No 
element  of  trust  nor  of  fraud  is  shown  in  the  case.  The 
case  presented  is  simply  that  of  a  general  creditor,  non- 
resident of  this  State,  filing  a  bill  without  obtaining 
judgments  and  returns  of  nulla  bona  in  this  State,  to  re- 
cover a  judgment  and  subject  certain  specific  property 
of  a  citizen  of  this  State  to  their  claima 

In  the  case  of  McKeldin  v.  Qouldy,  7  Pickle  677,  it  is 
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held  that  the  chancery  court  has  no  jurisdiction  to  aid 
a  creditor  at  large  holding  legal  demands,  to  reach  and 
subject  to  the  satisfaction  of  his  claim  an  equitable  in- 
terest owned  by  his  debtor  and  not  leviable  at  law, 
there  being  no  trust,  fraud  or  lien,  when  such  inter- 
position is  sought  alone  upon  allegations  of  the  debtor's 
insolvency  and  that  nothing  could  be  made  out  of  him  at 
law.  The  creditor  in  such  case  may  have  his  decree  for 
his  debt,  but  any  decree  for  the  sale  of  the  debtor^s  prop- 
ertv  for  the  satisfaction  of  the  creditor's  claim  would 
be  found  coram  non  judice.  McKeldin  v.  Gouldy,  1 
Pick.  677 ;  Erioin  v.  Ooldham,  6  Yer.  186 ;  Ewing  v. 
Cantrell,  Meigs  364 ;  Jourolmon  v.  Massengill,  86  Tenn. 
119 ;  Porter  v.  Lee,  88*  Tenn.  791 ;  Smith  v.  Railroad,  99 
U.  S.  398. 

For  these  reasons  we  think  there  was  no  error  in  the 
decree  of  the  chancellor,  and  the  same  is  affirmed  with 
costs. 
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Caepentee^  Begeivee^  Eto.^  v.  Sheeman  and  Wife. 

(knoxville.  auqu8t  23,  1902.) 

AflSrmed  by  the  Supreme  Court  without  modification,  October  91,  IMS. 

1.  ANSWER.  Allegations  of,  Overcome  by  Subsequent  Agreement 
of  Counsel. 

Where,  after  answer  filed,  an  agreement  was  entered  Into  by 
counsel  reciting  that  the  "complainant,  D.  A.  C,  Is  the  sole  re- 
ceiver of  said  building  and  loan  association,  and  by  decree  of 
said  court  the  title  to  the  assets  of  said  association,  including 
the  bond  or  note  and  mortgage  sued  on  in  this  case,  haye  be- 
come vested  in  complainant/*  etc.,  the  objection  that  the  an- 
swer denies  the  right  of  said  receiver  to  maintain  the  suit,  and 
that  no  authority  was  produced  by  the  receiver  for  its  institu- 
tion, and  that  therefore  he  is  not  entitled  to  recover,  is  hyper- 
critical and  cannot  be  maintained.     iPost,  pp.332,  333.) 

2.  BUILDING  AND  LOAN  ASSOCIATION.    Contract  of  Borrower 
With  Not  Invalid  for  Usury,  When. 

Usury  being  shown  neither  by  the  bill  in  the  case  nor  on  the  face 
of  the  contract  with  the  building  and  loan  association,  said  con- 
tract will  not  be  invalidated,  although  it  Is  insisted  that  there 
was  a  fixed  premium  and  it  is  not  shown  that  the  borrower  bid 
off  the  money  in  open  competition.     {Post,  pp.  334,  335.) 

3.  SAME.     Stockholder  Not  Released  by  Mere  Demand  for  Can- 
cellation, Without  More. 

Demand  was  made  by  a  borrower  upon  a  building  and  loan  as- 
sociation, while  it  was  solvent,  for  the  surrender  of  his  mort- 
gage and  cancellation  of  his  stock,  he  contending  that  repay- 
ment of  the  loan  had  been  fully  made  by  Elm;  but  settlement 
of  the  matter  was  not  had  and  the  stock  was  not  withdrawn. 
Upon  insolvency  of  the  association  and  suit  by  its  receiver 
upon  the  borrower's  contract,  it 
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Held:  The  contract  being  valid,  the  borrower  was  still  a  stock- 
holder and  entitled  to  receive  only  his  pro  rata  of  the  dividends 
declared  in  winding  up  the  affairs  of  the  association;  that,  the 
scheme  having  failed,  the  loan  is  to  be  treated  as  a  loan  of  the 
actual  amount  received,  with  six  per  cent  Interest;  that  credits 
are  to  be  given  the  borrower  of  interest  paid  by  him  on  the 
loan  and  also  of  receiver's  dividends  on  his  stock.  Just  as  to 
any  other  stockholder.    (Post,  pp.  384,  335.) 

Cited:  Carpenter  v.  Richardson,  17  Pick.  178;  Rogers  v.  Hargo, 
8  Pick.  35;  Post  v.  Association,  13  Pick.  408;  Star  v.  Woods,  16 
Pick.  121;  Carpenter  v.  Frazier,  18  Pick.  466;  Carpenter  v. 
Hicks,  M.  8.,  Court  of  Chancery  Appeals. 

4.  FRAUD.  Not  Predicated  of  Mere  Puffing  Estimates. 
Fraudulent  representations  cannot  be  predicated  of  mere  puffing 
estimates  as  to  when  stock  would  mature,  made  by  the  solicit- 
ing agents  of  a  building  and  loan  association,  especially  where 
the  by-laws  and  other  literature  of  the  association,  which  does 
not  Justify  or  authorize  such  representations,  were  furnished 
the  prospective  investor.    iPoat,  pp.  336, '337.) 


FROiC  ]RHEA. 


Appeal  from  the  Chancery  Court  of  Bhea  county. — T, 
M.  McCoNNEiiL^  Chancellor. 

A  P.  Haggard^  for  complainant. 

BuEKBTT^  Miller  &  Mansfield^  for  respondent 


Barton,  J. — The  original  bill  in  this  case  was  filed  on 
July  26,  1898,  by  D.  A.  Carpenter,  as  receiver  of  the 


328  TENNESSEE  CHANCERY 

Carpenter,  Receiver,  t.  Sherman. 

Southern  Building  &  Loan  Association,  to  collect  a  bal- 
ance alleged  to  be  due  under  the  note  and  mortgage 
given  to  the  Southern  Building  &  Loan  Association  by 
the  defendant  B.  N.  Sherman,  and  to  foreclose  the  mort- 
gage given  for  the  loan.  It  was  claimed  in  the  bill  that 
there  waa  a  balance  of  |70.79  due  and  owing,  with  inter- 
est from  the  tenth  day  of  June,  1898.  This  the  com- 
plainant sought  to  recover. 

The  defendant  filed  an  answer  admitting  the  insolv- 
ency of  the  association,  but  requiring  proof  as  to  the 
appointment  of  complainant  as  receiver,  and  denying 
the  right  of  the  receiver  to  maintain  this  suit  It  was 
admitted  that  the  defendant  Sherman,  being,  as  alleged, 
in  straitened  circumstances,  had  been  induced  to  sub- 
scribe for  stock  in  the  building  association  and  apply 
for  a  loan,  and  had  executed  the  papers  upon  which  the 
suit  was  brought,  but  it  was  insisted  that  the  contract 
waB  procured  by  fraud  and  misrepresentation,  and  that 
the  loan  was  usurious  and  constituted  an  unlawful  con- 
tract, and  it  was  represented  to  him  that  this  loan  would 
mature  in  six  years,  and  that  he  was  induced  to  go  into 
it  on  misrepresentations ;  charges  that  there  was  a  fixed 
premium  and  that  the  loan  was  therefore  usurious;  in- 
sisted that  under  the  law  he  had  more  than  paid  off  his 
loan,  and  that  he  was  advised  and  insisted  that  he  had  a 
right  to  demand  a  settlement,  and  that  he  had  done  so 
prior  to  the  time  of  the  association's  insolvency  and 
while  it  was  yet  carrying  on  business,  and  therefore 
that  the  whole  transaction  should  be  treated  as  a  loan  at 
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six  per  cent,  and,  being  so  treated,  he  should  be  allowed 
credit  for  all  payments  'of  every  kind  made,  whether  on 
dues,  stocks,  fines  or  interest,  and  said  that  if  this  were 
done  that  the  association  and  receiver  would  be  indebted 
to  him  for  an  overpayment  amounting  to  the  sum  of 
|100,  for  all  of  which  he  sues  herein,  says  the  answer ; 
and,  proceeds  the  answer,  he  therefore  pleads  and  avers 
that  complainant,  as  receiver,  is  indebted  to  him  for  the 
said  flOO,  and  he  prays  for  an  accounting  on  this  basis 
and  all  proper  orders  and  decrees.  It  was  not  asked 
that  the  answer  be  taken  or  filed  as  a  cross-bill.  No 
bond  was  given  or  process  issued. 

Proof  was  taken,  and  the  cause  was  referred  to  the 
master  with  directions  to  report: 

1.  What,  if  anything,  is  the  indebtedness  of  the  de- 
fendants to  the  complainant  upon  the  basis  claimed  by 
the  complainant. 

2.  What,  if  anything,  is  defendant's  indebtedness  on 
the  basis  of  the  original  contract 

3.  What,  if  anything,  is  the  indebtedness  of  the  de- 
fendants, assuming  the  original  contract  to  have  been 
usurious  and  that  a  partial  payment  six  per  cent,  settle- 
ment rule  should  obtain. 

The  clerk  and  master  reported  as  follows : 
^TJnder  the  first  head  I  report  that  the  indebtedness 
of  defendants  to  complainant,  upon  the  basis  claimed  by 
the  complainant,  is  |65.22.  • 

**2.    It  is  impossible  to  report  on  the  second  head,  as 
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the  association  has  become  insolvent  and  its  original 
scheme  has  failed. 

^^3.  As  to  the  third  head,  as  to  the  indebtedness  of 
defendants,  assuming  said  original  contract  to  have 
been  been  usurious,  and  that  a  partial  payment  of  six 
per  cent,  settlement  should  obtain,  I  report  that  defend- 
ants have  overpaid  complainant,  and  that  complainant 
is  indebted  to  defendants  as  I  report  said  indebtedness 
to  be  1160.10." 

To  this  report  the  complainant  excepted. 

The  cause  was  heard  on  February  6, 1902,  by  Chancel- 
lor McConnell,  upon  the  report  of  the  master,  exceptions 
thereto,  and  the  entire  record,  and  the  chancellor  held 
and  decreed  that  the  loan  or  advancement  made  by  the 
association  of  which  the  complainant  is  receiver,  to  the 
defendant  Sherman,  was  made  at  a  usurious  rate  of 
interest  and  in  violation  of  the  law;  that  defendant 
Sherman  had  repaid  said  loan  and  every  part  thereof 
with  six  per  cent,  interest  prior  to  the  insolvency  of  the 
association,  and  also  paid  an  additional  sum  over  and 
above  the  principal  of  his  loan  and  six  per  cent  inter- 
est, said  additional  sum  with  interest  to  date  being  ap- 
proximately f  160 ;  that  prior  to  the  time  of  the  associa- 
tion's insolvency,  defendant  Sherman  directly  and  in- 
directly notified  said  association,  its  agents  and  repre- 
sentatives, that  he  had  severed  his  connection  therewith, 
and  in  effect  demanded  the  cancellation  of  his  mortgage; 
that  upon  the  foregoing  facts  and  the  whole  record  the 
complainant  was  not  entitled  to  any  relief,   and  dis- 


APPEALS  REPORTS,  VOL.  2.  331 

Carpenter,  Receiver,  y.  Sherman. 

missed  complainant's  bill ;  and  further  held  and  adjudi- 
cated that  defendant,  having  pleaded  set-off  or  counter- 
claim to  the  extent  of  f  100,  was  entitled  to  recover  that 
sum  with  interest  since  the  date  of  the  filing  of  his  an- 
swer, amounting  to  tl20.50,  for  which  he  rendered  a 
decree  in  favor  of  the  defendant  against  the  complainant 
and  awarded  an  execution.  From  this  decree  the  com- 
plainant appealed  and  has  assigned  errors. 

It  will  be  seen  that  there  is  no  question  about  the 
loan,  nor  is  there  any  question  as  to  the  payments  made, 
nor  any  very  material  dispute  as  to  the  facts.  The  loan 
was  made  as  stated  in  the  bill,  and  credit  was  given 
for  payments  made;  the  association  became  insolvent 
and  the  complainant  was  appointed  its  receiver  and 
brought  this  suit. 

It  appears  to  us  that  the  question  in  the  case  is 
whether  the  rule  so  often  announced  by  this  court  and 
the  supreme  court  in  the  cases  of  Rogers  v.  Hargo,  8 
Pick.  35;  Post  v.  Association,  13  Pick.  408;  Carpenter 
V.  Richardson,  17  Pick,  176;  Star  v.  Woods,  16  Pick. 
121,  and  Carpenter  v.  Frazier,  18  Pick.  466,  is  ap- 
plicable. That  is,  the  question  is  whether  the  defend- 
ants are  entitled  to  credit  upon  their  note  for  the  dues 
paid  upon  their  stock,  which  was  held  by  the  association 
as  collateral;  or  whether  they  must  simply  take  with 
other  stockholders  their  pro  rata  declared  upon  the 
stock.  We  see  no  reason  why  the  rule  announced  in  the 
cases  mentioned  is  not  applicable.  We  think  the  decree 
of  the  chancellor  was  clearly  in  error,  but  it  will  prob- 


332  TENNESSEE  CHANCERY 

Carpenter,  Receiver,  v.  Sherman. 

ably  be  best  and  possibly  necessary  to  take  np  and  dis- 
cuss the  points  raised  in  the  brief  of  the  defendants' 
counsel. 

In  the  first  place  it  is  said  that  the  complainant  sues 
as  receiver  of  the  building  and  loan  association ;  that  the 
answer  denies  the  right  of  the  receiver  to  maintain  this 
suit;  and  that  no  authority  was  produced  for  the  in- 
stitution  of  the  suit  by  the  complainant,  and  that  there- 
fore the  complainant  is  not  entitled  to  recover.  The 
bill  averred  the  appointment  of  the  complainant  as  re- 
ceiver of  the  building  and  loan  association,  and  alleged 
that  the  corporation  had  become  insolvent;  that  its 
assets  had  been  placed  in  the  hands  of  receivers,  of 
whom  complainant  was  now  the  sole  successor  and  re- 
ceiver in  charge  of  the  assets  of  the  corporation  under 
the  direction  of  the  court,  and  engaged  in  the  collection 
of  the  debts  due  the  same  and  the  administration  of  all 
its  affairs.  The  answer  called  for  proof  of  this  allega- 
tion, and  said  it  denied  the  right  of  the  complainant 
to  maintain  the  suit.  Subsequently  an  agreement  was 
entered  into  by  counsel,  which  reads  as  follows : 

"In  order  to  save  time  and  expense  of  taking  the  dep- 
osition of  D.  A.  Carpenter  and  filing  transcripts  of  de- 
crees, etc.,  it  is  hereby  agreed  that  the  Southern  Build- 
ing &  Loan  Association  of  Knoxville,  Tennessee,  is  an 
insolvent  corporation,  so  declared  by  the  decree  of  the 
chancery  court  of  Knoxville,  Tennessee,  on  or  about 
May  16, 1897,  and  that  complainant  D.  A.  Carpenter  is 
the  sole  receiver  of  said  building  and  loan  association, 
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and  by  decree  of  said  court  the  title  to  the  assets  of 
said  association,  including  the  bond  or  note  and  mort- 
gage sued  on  in  this  case,  have  become  vested  in  com- 
plainant, and  he  is  closing  up  the  affairs  of  said  building 
and  loan  association,  and  has  charge  of  all  of  its  assets. 
Since  the  appointment  of  the  receivers  in  this  case  there 
have  been  paid  two  dividends  of  ten  per  cent  each  on  the 
stock  of  the  association,  one  about  May,  1898,  and  one 
August  24,  1898;  another  dividend  of  ten  per  cent,  is 
ready  for  payment,  and  in  the  opinion  of  the  receiver 
the  association  will  pay  from  fifty  to  sixty  per  cent  of 
the  dues  paid  in  by  stockholders  after  payment  of  cost 
and  expenses,''  etc. 

So  it  will  be  seen  that  here  is  an  agreement  signed 
by  counsel  showing  that  Carpenter  is  the  receiver  of  the 
building  and  loan  association  by  decree  of  the  court 
vested  with  the  title  of  the  assets  of  the  association,  and 
that  he  is  closing  up  the  affairs  of  the  association,  and 
has  charge  of  all  of  its  assets.  This  agreement,  of  course, 
was  meant  to  cover  all  questions  relating  to  the  right 
of  the  receiver  to  bring  and  maintain  this  suit  And 
the  objection  now  made  is  highly  technical  and  hyper- 
critical and  cannot  be  maintained. 

The  next  point  made  is  that  the  bill  charged  that  after 
giving  credit  for  the  withdrawal  value  for  the  defendant 
Sherman's  stock  of  forty  per  cent,  Sherman  owed 
170.74,  and  that  the  agreement  made  in  lieu  of  the  re- 
ceiver's dq>osition  showed  that  the  stock  would  ulti- 
matdy  pay  from  fifty  to  sixty  per  cent  instead  of  forty 
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per  cent,  and  it  is  claimed  that  on  a  sixty  per  cent,  basis 
the  balance  claimed  by  complainant  could  not  exceed 
f  20.31  with  interest  since  June  10, 1898.  We  will  here- 
after pass  upon  this  point  in  considering  the  amount 
really  due. 

The  next  contention  is  that  defendant  Sherman  both 
personally  and  through  his  attorneys,  while  the  associa- 
tion was  solvent,  notified  it  that  he  could  make  no  more 
payments  on  his  loan ;  that  it  was  more  than  repaid,  and 
that  he  had  complied  with  his  contract  with  its  agent 
to  make  seven  years'  payment,  and  he  demanded  the 
surrender  and  cancellation  of  his  mortgage  and  con- 
tract, and  that  he  and  his  attorneys  did  all  that  could 
be  done  to  sever  his  relations  with  the  association  except 
to  actually  file  suit,  and  that  therefbre  the  rule  in  the 
case  above  referred  to  does  not  apply,  and  that  he  had 
ceased  to  be  a  stockholder  in  the  concern  while  it  was 
solvent,  though  it  is  conceded  that  it  afterwards  became 
insolvent  without  any  fijial  settlement  of  the  matter  be- 
tween the  defendant  and  the  association,  the  association 
claiming  that  the  debt  was  not  paid  and  the  defendant 
that  it  was.  And  it  is  insisted  that  there  was  a  fixed 
premium  and  the  contract  was  usurious.  This  point 
has  been  several  times  passed  on  by  this  court  and  the 
supreme  court  adversely  to  the  contention  of  the  de- 
fendant, and  it  has  been  held  that  it  makes  no  differ- 
ence whether  the  contract  was  or  was  not  in  fact 
usurious.  The  bill  in  the  case  and  the  contract  on  its 
face  do  not  show  the  co'ntract  to  be  usurious.    It  is  true 
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that  before  the  association  had  been  announced  to  be 
insolvent^  and  before  the  bill  under  which  it  is  being 
wound  up  had  been  filed,  the  defendant  took  the  posi- 
tion that  he  had  fully  paid  his  debt,  and  demanded  a 
cancellation  and  settlement  upon  this  basis,  but  this  the 
building  association  denied,  and  the  defendant  had  not  . 
withdrawn  his  stock  nor  had  anv  settlement  been  made 
between  the  parties.  As  to  the  facts  in  this  case,  it  is 
not  shown  that  the  defendant  bid  oflf  the  money  in 
open  competition  and  the  contract  did  become  usurious 
by  reason  of  failure  to  comply  with  the  law  in  this  re- 
spect. But,  as  we  say,  this  fact  does  not  appear  upon 
the  bill,  nor  does  it  appear  upon  the  face  of  the  contract 
made  between  the  parties,  and  the  defendants'  stock  not 
having  been  withdrawn  and  no  settlement  of  the  matter 
haying  been  made  until  the  insolvency,  the  rule  is  that 
the  defendant  was  a  stockholder;  that  he  can  only  re- 
ceive his  pro  rata  ot  the  dividends  declared  in  winding 
up  the  stock,  and  that  the  scheme  having  failed  on 
account  of  insolvency,  the  loan  is  to  be  treated  as  a  loan 
of  the  actual  amount  received,  with  six  per  cent,  inter- 
est, and  the  defendant  is  to  be  credited  with  payments 
of  interest,  and  is  also  entitled  to  a  credit  of  the  divi- 
dends in  the  hands  of  the  receiver  or  to  come  into  the 
hands  of  the  receiver  on  his  stock,  just  as  any  other 
stockholder  would  be.  This  point  is  fully  settled  by  the 
following  cases:  Carpenter  v.  Richardson,  17  Pickle 
178;  Rogers  v.  Hargo,  8  Pickle  35;  Post  v.  Association, 
13  Pickle  408;  Star  v.  Woods,  16  Pickle  121;  Carpenter 
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V.  Frazier,  18  Pickle  466;  Carpenter  v.  Hicks,  MS.  of 
court  of  chancery  appeala 

It  is  further  insisted  by  defendant  that  the  contract 
of  subscription  to  the  stock  waB  obtained  by  fraud  and 
false  representations,  and  that  therefore  the  transaction 
should  be  treated  as  a  mere  loan,  and  that  as  a  matter 
of  fact  the  contract  should  be  canceled,  and  that  the 
defendant  did  not  become  or  should  not  be  treated  as 
a  stockholder,  but  treated  as  a  mere  borrower  entitled 
to  credit  for  all  payments  made.  This  contention  is 
based  upon  the  testimony  of  the  defendant  that  the 
agents  who  solicited  his  subscription  to  stock  repre- 
sented to  him  that  the  stock  would  probably  mature  in 
six  and  must  mature  in  seven  yeara  He  admits  that 
he  waB  furnished  with  a  copy  of  the  by-laws  and  litera- 
ture of  the  corporation,  and  these  do  not  contain  nor 
justify  nor  authorize  any  guaranty  or  representation  of 
this  kind ;  but  according  to  the  defendant's  own  evidence 
it  was  not  a  representation  of  an  existing  fact,  nor  was 
it  a  guaranty,  but  according  to  his  own  statement  it 
was  simply  a  puffing  estimate  made  by  the  soliciting 
agents  of  the  corporation.  They  predicted,  from  the 
nature  of  the  scheme  and  the  character  of  the  business 
done,  that  the  stock  would  probably  mature  in  six  years, 
and  they  said  that,  according  to  these  things^  it  must 
mature  in  seven  years.  So,  according  to  the  defendant's 
own  statement,  this  was  simply  a  prophecy  on  the  part 
of  these  agents  and  constituted  no  fraud.  There  is  no 
other  evidence  of  misrepresentation  in  procuring  the 
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contract  Then,  the  answer  was  not  filed  as  a  cross- 
bill to  rescind  it  as  procured  through  frauds  but,  if  it 
had  been,  the  proof  does  not  sustain  such  ccmtention. 
As  we  hare  seen,  it  makes  no  difference  that  the  contract 
was  usurious  in  fact,  under  the  authorities  above  cited, 
because  the  defendant  is  only  entitled  to  his  pro  rata  on 
his  stock  and  not  to  the  dues  actually  paid.  And  no 
final  settlement  having  been  made,  and  his  stock  not 
having  been  withdrawn  until  the  association  became  in- 
solvent and  went  into  the  hands  of  the  receiver,  the  rule 
applies.    See  above  authorities  cited. 

We  are  therefore  of  opinion  that  the  chancellor  erred 
in  applying  the  rule  of  settlement,  and  the  rule  an- 
nounced in  the  cases  above  mentioned  is  applicable,  and 
under  this  rule  there  is  a  balance  due  from  the  complain- 
ant As  to  the  amount  due,  it  is  agreed,  in  the  agree- 
ment  above  referred  to  that  since  the  appointment  of  the 
receiver  in  this  case  there  have  been  paid  two  dividends 
of  ten  per  cent  each  on  the  stock  of  the  association,  one 
about  May,  1898,  and  one  August  23, 1898,  and  that  an- 
other dividend  of  ten  per  cent  was  ready  for  payment  at 
the  date  of  this  agreement,  June,  1899 ;  and  it  is  further 
agreed  that  in  the  opinion  of  the  receiver  the  association 
will  pay  from  fifty  to  sixty  per  cent,  of  the  dues  paid  in 
by  stockholders  after  payment  of  cost  and  expenses. 
This  agreement  appears  to  have  been  made  some  three 
years  ago. 

2  Tenn  Chan— (22) 
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.We  think  the  proper  course  to  take  in  this  case  is  to 
reverse  the  decree  of  the  chancellor  and  to  remand  the 
cause  with  directions  that  the  same  be  referred  again 
to  the  clerk  and  master  to  ascertain  the  amount  of  divi- 
dends that  have  been  allowed  or  declared  upon  the  stock 
up  to  the  date  of  the  reference,  and  the  master  will  be 
directed  to  make  another  statement  of  the  account  be- 
tween the  parties  upon  this  basis,  charging  the  defend- 
ant with  the  amount  actually  received  on  the  loan,  f  500, 
with  interest  from  date,  crediting  him  with  interest  pay- 
ments made,  and  then  crediting  the  defendant  with  the 
amount  of  dividends  at  the  date  of  their  accrual  shown 
to  have  accrued  and  been  declared  up  to  the  taking  of  the 
report,  and  for  the  balance  that  may  be  found  due  upon 
this  basis  the  complainant  will  be  entitled  to  a  decree, 
and  to  a  decree  of  foreclosure  to  sell  the  property  de 
scribed  in  payment  of  this  sum,  or,  if  the  parties  can 
agree  in  this  court  upon  the  amount  of  the  dividends  so 
approved,  a  final  decree  may  be  entered  here  upon  the 
basis  indicated.  The  defendant  will  pay  all  the  cost  of 
the  cause  accrued  so  far,  including  the  cost  of  the  ap- 
peal. A  decree  will  be  entered  in  accordance  with  these 
directions. 

All  concur. 
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Woodward  v.  Beaslby  et  als. 

(NASHVILLE.     JANUARY  20,  1902.) 
Affirmed  by  the  Supreme  Court  without  modification.  March  87,'  1909. 

1.  CORPORATION.    When  Ready  for  Bueiness.    Capital  Stock. 
A  corporation  has  no  right  to  contract  debts  before  any  capital 

stock  is  subscribed.  When  the  amount  of  the  capital  stock  is 
fixed,  subscriptions  thereto  have  been  made  and  officers  are 
elected,  the  corporation  is  organized  and  is  ready  for  business. 
(Post,  pp.  353-358.) 

Cited:  49  Kan.  107;  54  Kan.  424;  1  Kan.  Ct.  App.  320,  325,  et 
seq,;  5  Col.  Ct.  App.  12;  14  Fed.  Rep.  399;  1  Mor.  Cor.,  sees.  33, 
408,  409;  Thomp.  Cor.,  sees.  2969,  2989,  4133. 

Cited  and  distinguished:    74  Tex.  421,  435,  436,  and  cases  cited. 

Code  construed:  Shan.,  sees.  2024-2026,  2054-2060,  2231,  2233, 
2234,  2542. 

2.  SAME.    Agency.     Directors  and  Officers  Personally  Liable  for 
Breach  of  Implied  Warranty  of. 

The  directors  and  officers  of  a  corporation  not  having  the  legal 
right  to  make  notes  of  said  corporation  by  reason  of  there  be* 
ing  no  capital  stock  subscribed,  are  (a)  personally  liable,  (b) 
as  for  breach  of  an  implied  warranty  of  agency,  for  the  wrong- 
ful act  of  issuing  same.      (Post,  pp.  359-362.) 

Cited:  (a)  49  Kan.  107;  1  Kan.  Ct.  App.  320,  325,  et  seq.;  14  Fed. 
Rep.  399;  Thomp.  Cor.,  sees.  2969,  2989;  (b)  47  Ohio  St  525  (S. 
C,  12  L.  R.  A.  346). 

3.  SAME.    Same.    Same.    Statute  of  Limitations. 

There  being  no  apt  words  in  the  face  of  the  notes  to  personally 
charge  the  officers  of  the  corporation  who  signed  the  same  as 
such  officers,  and  the  names  of  other  members  sued  not  appear- 
ing on  the  notes,  liability  then  is  alone  for  breach  of  the  im- 
plied warranty  of  agency,  as  to  which  the  statute  of  limitations 
ran  from  the  making  of  the  notes.      (Post,  pp,  360-362.) 
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Cited:  Steele  ▼.  McElroy,  1  Sneed  S42;  Cmee  ▼.  Jones,  8  Lea  66; 
E.  T.  Iron  Co.  v.  Qaskel,  2  Lea  742;  Boyd  ▼.  Johnston,  5  Pick. 
284. 

Cited  and  distinguished:  3  Johns.  Ch.  70  (S.  C,  2  Am.  Dee.  144); 
8  Wend.  494  (S.  C,  24  Am.  Dec.  62);  65  Mo.  810;  72  Mo.  450. 

4.  SAME.    President  Bound  by  Indorsement  of  Notes  of,  Theufh 
Corporation  Not  Liable,  When. 

The  president  of  a  corporation  alleged  to  have  been  fraudulently 
formed  for  the  purpose  of  huyioig  his  property  at  an  oyerralu- 
ation,  said  corporation  not  having  legal  authority  to  contract 
debts,  having  indorsed  the  notes  of  said  corporation  as  collat- 
eral to  the  complainant,  is  bound  by  his  said  indorsement, 
though  the  notes  were  improperly  issued  as  to  the  corporation, 
and  though  they  were  barred  by  the  six-year  statute  of  limita- 
tions  when  sued  on.     {Post,  pp,  841-346,  362-364.) 

5.  DEMURRER.    Sustained  as  to  Some,  Overruled  ae  to  Others. 

A  demurrer  may  be  sustained  as  to  some  parties  and  overruled 
as  to  others,  though  all  Join  in  the  same  demurrer.  {Pott,  p. 
364.) 

Cited:    Gibson,  sec.  312. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
-H.  H.  Cook,  Chancellor. 

Edward  H.  East  and  Jos.  W.  Bybns^  for  complainant 
M.  T.  Bryan,  for  defendants. 


Neil,  J. — This  case  stands  on  bill  and  demurrer.  The 
•chancellor  overruled  the  demurrer.     Defendants   have 
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appealed  and  assigned  errors.  The  bill  is  filed  against 
P.  O.  Beasley,  M.  B.  Toney,  Q.  W.  Stainback,  A.  S.  Wil- 
liamsy  M.  T.  Bryan  and  the  Suburban  Land  Company^ 
designated  in  the  caption  of  the  bill  as  ^^a  corporation 
organized  and  existing  under  the  laws  of  the  State  of 
Tennessee."    The  bill  is  as  follows : 

"That  the  defendants,  Beazley,  Toney,  Stainback,  Wil- 
liams and  Bryaix,  in  May,  1893,  applied  for  a  charter  for 
the  Suburban  Land  Company  under  the  laws  of  the  State 
of  Tennessee,  which  was  obtained  and  filed  for  regis- 
tration in  the  register's  office  of  Davidson  county, 
Tennessee,  on  the  sixth  day  of  June,  1893,  where  it  is 
registered  in  book  120,  page  217,  R.  O.  D.  0.  A  copy  of 
said  charter  will  be  filed  on  the  hearing  hereof  if  neces- 
sary. Said  charter  was  procured  under  sections  2229 
to  2234  and  2054  to  2060  of  Shannon's  Compilation  of 
laws  of  the  State  of  Tennessee.  Some  time  after  the 
above  date  of  June  6,  1893,  said  persons,  who  became 
directors  of  said  company  by  virtue  of  their  being  sub- 
scribers to  said  charter,  met  and  attempted  to  elect 
officers  and  formulate  by-laws  for  the  government  of  the 
corporation,  fixing  the  capital  stock  at  f  50,000.  The 
following  persons  were  elected  to  the  respective  offices, 
to-wit :  P.  O-  Beasley,  president ;  G.  W.  Stainback,  vice- 
president,  and  A.  S.  Williams,  secretary.  An  executive 
committee  was  also  elected,  but  their  names  are  not 
known  to  complainant  On  July  3,  1897,  said  persons 
appointed  a  committee  from  their  own  number  to  confer 
with  said  Beazley  with  a  view  of  purchasing  a  tract  of 
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land  owned  by  him^  and  on  the  same  day  they  ratified 
the  the  report  of  said  committee  and  authorized  the 
purchase,  as  follows:  Said  Beazley  was  to  convey  to 
the  Suburban  Land  Company  thirty-three  acres  of  land 
in  P.  O. .  Beazley^s  McFerrin's  Addition,  situated  in 
Davidson  county,  and  upon  which  there  was  at  that  time 
a  prior  incumbrance  or  vendor's  lien  of  f 5,000,  for  the 
sum  of  |28,800,  payable  in  notes  of  $5,000  each  except 
the  first  note  which  was  for  $3,808,  and  due  in  one,  two, 
three,  four,  five  and  six  years  from  date  respectively.  A 
deed  was  thereupon  made  to  the  Suburban  Land  Com- 
pany by  said  Beazley  on  the  sixth  day  of  July,  1893,  and 
notes  executed  to  him  as  of  said  date  and  for  the  above 
amounts  and  signed  by  the  Suburban  Land  Company, 
by  G.  W.  Stainback,  vice-president,  and  A.  S.  Williams, 
secretary.  This  deed  is  recorded  in  book  179,  page  568, 
R.  O.  D.  C,  and  is  here  referred  to  and  made  a  part  of 
this  bill.  A  copy  of  same  will  be  filed  as  an  exhibit  to 
this  bill  on  the  hearing  if  necessary.  Said  tract  of  land 
so  conveyed  was  a  part  of  a  forty-seven  acre  tract  pur- 
chased by  said  Beazley  from  Mrs.  C.  T.  McFerrin,  as 
shown  by  deed  roistered  in  book  139,  page  192,  R.  O.  D. 
C,  for  the  sum  of  $18,800,  $5,000  of  which  was  still 
unpaid  and  constituted  a  special  lien  on  the  land  so  con- 
veyed by  Beazley. 

^^Complainant  further  shows  that  said  persons  kept 
no  minutes  of  above  meetings,  save  some  incomplete 
pencil  memoranda,  and  that  they  held  no  meeting  after 
said  July  3.    That  at  the  time  of  the  attempted  adop- 
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tion  of  by-laws^  no  list  or  book  for  the  subscription  of 
stock  had  been  opened^  nor  has  any  stock  been  sub- 
scribed, nor  was  any  list  ever  opened  or  any  stock  ever 
subscribed.  Said  corporation  never  had  any  stockhold- 
ers, nor,  as  complainant  believes  and  charges,  was  any 
effort  ever  made  to  procure  stock  subscriptions.  After 
the  meeting  of  July  3  above  referred  to,  and  the  notes 
aforesaid  were  issued  and  put  off  on  complainant  and 
the  public,  said  persons  let  the  matter  of  said  corpor- 
ation drop,  abandoned  said  company,  and  made  no  ef- 
fort to  carry  on  its  business  or  to  procure  assets  to  meet 
the  heavy  liabilities  incurred  in  the  issuance  of  the 
notes  aforesaid.  The  land  purchased  as  above  stated 
for  the  sum  of  |28,800  in  deferred  payments,  was  after- 
wards sold  for  the  satisfaction  of  the  above-mentioned 
prior  lien  of  f 5,000  and  failed  to  bring  enough  to  satisfy 
said  lien  or  debt  Complainant  further  states  that  said 
corporation  is  wholly  insolvent,  and  never  had  any  other 
assets  or  property  than  that  above  mentioned.  Com- 
plainant further  states  that  all  of  the  above-described 
notes  were  executed  with  the  express  knowledge  and 
sanction  of  all  the  individual  defendants  named  herein, 
and  he  is  advised,  and  so  charges,  that  said  individuals, 
being  merely  directors  for  the  purpose  of  organizing 
the  corporation,  and  not  stockholders  therein,  had  no 
I>ower  to  contract  the  forgoing  debts  in  the  name  of 
the  company,  and  are  themselves  individually  liable 
thereon.  That  said  corporation,  having  been  abandoned 
without  the  subscription  of  stock  or  any  attempt  on  the 
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part  of  said  persons  to  procure  subscriptions^  was  never 
fully  and  l^ally  authorized  and  equipped  for  the  trans- 
action of  bufldness.  That  the  action  of  said  persons  in 
authorizing  the  purchase  of  said  land  and  the  execution 
of  said  notes  in  the  name  of  the  Suburban  Land  Com- 
pany was  without  authority^  and  ooly  resulted  in  ren- 
dering them  personally  liable  to  the  holders  thereof. 
Complainant  charges  that  said  notes  were  issued  not 
bona  fide,  but  for  the  purpose  of  aiding  said  Beazley, 
who  was  largely  indebted  at  the  time^  c^tainly  to  in- 
solrency,  and  as  a  scheme  to  help  the  credit  and  finan- 
cial standing  of  said  Beazley  in  negotiating  said  notes 
to  complainant  and  others  for  money  loaned  him  at  the 
time,  which  was  done^  as  well  as  to  take  up  notes  out- 
standing against  him.  Complainant  betieves^  and  so 
charges,  that  said  defendants  applied  for  the  charter  to 
said  corporation  for  the  purpose  of  doing  what  was  done, 
viz:  The  issuance  of  notes  to  said  Beazlev  for  land 
bought  or  pretended  to  be  bought  of  him  at  an  excessive^ 
overyaluation,  in  order  that  he  might  realize  upon  said 
notes  and  put  th^n  off  upon  the  public,  complainant 
and  others,  as  he  did  do,  or  substitute  them  in  the  place 
of  collateral  notes  held  by  complainants  and  others, 
upon  which  some  of  said  co-operating  defendants  were 
liable  as  makers,  sureties  or  indorsers. 

^^Complainant  further  shows  that  the  defendant 
Beazley  is  indebted  to  him  in  the  sum  of  f9,630,  as  of 
Kay  4,  1900,  a^  is  witnessed  by  his  renewal  promissory 
note  of  said  date  due  one  day  thereafter.    A  copy  of 
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said  note  is  filed  herewith  as  exhibit  A  to  this  bill,  bnt 
need  not  be  copied.  The  original  will  be  produced  at 
the  hearing,  or  sooner,  if  required.  Complainant  holds, 
as  collateral  security  for  said  indebtedness,  two  of  the 
above-mentioned  notes  of  the  Suburban  Land  Compajiy 
for  |3,800  and  |5,000  each,  dated  July  6,  1893,  and  due 
in  one  and  two  years  from  date  respectively  with  inter- 
est. Said  notes  have  been  indorsed  by  said  Beazley, 
the  payee.  The  smaller  of  said  notes  was  duly  protested 
against  said  indorser,  fees  amounting  to  (2.50,  and  de- 
mand and  notice  were  waived  on  the  other  note.  Copies 
of  said  two  notes  are  herewith  filed  as  exhibits  B  and 
C  to  this  bill,  but  need  not  be  copied.  The  originals 
will  be  produced  at  the  hearing,  or  sooner  if  necessary. 
Said  collaterals  were  placed  with  complainant  on  the 
same  day  they  were  executed  or  very  soon  thereafter. 
Said  Beazley  was  indebted  to  him  at  the  time,  and  com- 
plainant held  as  collateral  certain  notes,  among  which 
was  a  note  or  notes  amounting  to  f  2,500  and  upon 
which,  as  complainant  remembers,  believes  and  so 
charges,  said  defendants,  Stainback  and  Williams,  were 
liable  as  makers  or  indorsers.  At  the  earnest  solicitation 
and  request  of  the  said  Beasley,  complainant  agreed  to 
and  did  loan  him  more  money,  amounting  to  several 
thousand  dollars,  and  also  to  allow  him  to  withdraw  the 
collateral  then  held  by  him  as  aforesaid  and  substitute 
said  above-named  collateral  note  executed  by  the  Subur- 
ban Land  Company  in  their  room  and  stead. 
'^Said  CQmpany  was  held  out  to  complainant  as  a  live 
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and  going  concern,  and  complainant,  relying  upon  the 
faith  and  belief  that  it  had  stock  assets  with  which  to 
protect  its  creditors,  consented  to  said  substitution  and 
also  agreed  to  loan  said  Beazley  more  money  as  afore- 
said. Complainant  has  only  within  the  last  few  days 
learned  that  said  corporation  was  never  a  going  con- 
cern further  than  above  stated;  that  it  never  had  any 
stock  assets  or  subscriptions  to  stock  or  any  kind  of  ' 
assets  except  that  above  named;  that  the  land  upon 
which  said  notes  purported  to  be  a  lien  had  been  sold 
and  failed  to  bring  sufllcient  to  satisfy  the  above-named 
prior  incumbrance  of  f5,000,  notwithstanding  the  fact 
that  it  was  allied  to  have  been  bought  for  f 28,800  over 
and  above  said  prior  lien;  that  said  corporation  has 
never  attempted  to  do  business  or  had  a  meeting  since  it 
authorized  the  purchase  of  said  land  at  a  price  largely 
in  excess  of  its  real  value  on  the  market  and  the  con- 
tracting of  the  foregoing  large  liability,  but  that  it  had 
been  abandoned  by  said  persons  and  no  effort  made  to 
protect  its  creditors  or  do  any  further  than  the  issuance 
of  said  notes  and  putting  them  off  on  complainant  and 
others." 

The  prayer  of  the  bill  is,  after  process,  first,  for  decree 
against  Beazley,  and  then  proceeds;  "Let  complainant 
have  a  decree  against  all  the  other  individual  defendants 
who  participated  in  said  scheme  and  organized  said 
corporation,  and  participated  in  the  purchase  of  said 
land,  caused  said  notes  to  be  issued  and  worked  off  on 
complainant  and  others,  or  whose  said  action  enabled 
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said  Beazley  so  to  do,  for  the  full  amount  of  the  notes 
and  interest  held  as  collateral  by  complainant  as  afore- 
said. Or  if  it  should  appear  that  said  corporation  notes 
were  issued  for  the  purpose  of  enabling  said  Beazley  to 
use  them  in  taking  up  other  notes  of  said  Beazley  upon 
which  any  of  the  other  individual  defendants  were 
lial)le,  and  were  so  used  by  him,  let  complainant  be  re- 
stored to  his  rights  against  said  parties  by  reason  of 
the  premises,  let  him  have  a  judgment  or  decree  against 
said  parties  for  the  full  amount  to  which  they  have  been 
benefited." 

The  note  for  f3,800  exhibited  with  the  bill  reads  as 
follows : 
«f3,800.00  Nashville,  Tenn.,  July  6,  1893. 

"On  or  before  one  year  after  date,  we  promise  to  pay 
to  the  order  of  F.  O.  Beazley,  (3,800.00  at  the  American 
National  Bank  of  Nashville,  Tennessee.  Value  received, 
being  first  payment  on  lots  number  1  to  146  inclusive  in 
F.  O.  Beazley's  McFerrin  Addition,  this  day  purchased 
of  Beazley  and  Ketcham,  agents,  with  interest  from  date 
at  six  per  cent,  per  annum.  Vendor^s  lien  retained  to 
secure  the  payment  of  this  note  and  interest. 

"SuBUEBAN  L.  Co. 
"By  George  W.  Stainbaok,  V.  P. 
"A.  S.  WHiLiAMS^  Sec." 

This  note  was  indorsed  by  F.  O.  Beazley. 

The  note  for  |5,000  exhibited  with  the  bill  is  an  exact 
duplicate  of  the  note  above  copied  with  the  exception  of 
the  amount  and  the  period  of  maturity,  the  latter  being 
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two  years  after  date^  and  the  amount  bdng  |5y000. 
This  note  waB  indorsed  by  F.  O.  Beaxley,  wairing  de- 
mand and  notice. 

The  grounds  of  demurrer  urged  by  defaidants  are 
as  follows : 

"1.    For  want  of  equity  on  the  face  of  the  bill. 

^^2.  The  suit  is  on  a  debt  of  the  defendant  corpora- 
tion^  the  Suburban  Land  Company,  which  the  bill  shows 
was  legally  incorporated  and  organized,  and  that  the 
notes  sued  on  were  subsequently  executed  by  the  fn*oper 
officers  of  the  corporation,  for  a  corporate  purpose,  and 
in  fulfillment  of  a  contract  entered  into  by  said  cor- 
poration, and  that  the  same  is  the  debt  of  the  corpora- 
tion alone,  and  therefore  the  defendant  incorporators 
and  directors  are  not  personally  liable  therefor. 

^^3.  The  bill  shows  on  its  face  that  complainant's 
cause  of  suit  accrued  more  than  six  years  before  said 
bill  was  filed,  and  is  therefore  barred  by  the  statute  of 
limitations  of  six  years,  and  defendants  rely  on  this 
ground  of  demurrer  as  a  defense  to  said  bill. 

^^4.  Because  it  is  not  shown  that  complainant  has 
heretofore  sued  and  recovered  a  judgment  against  the 
defendant  corporation,  the  Suburban  Land  Company, 
and  has  a  return  of  execution  nulla  bona  thereon,  and 
which  is  necessary  b^ore  the  defendant  directors  axe 
amenable  to  suit  for  the  debt  of  the  corporation.'' 

The  first  two  grounds  of  demurrer  raise  substantially 
the  same  question,  and  they  will  be  considered  together. 
This  question  is  whether  the  defendant  corporation  had 
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the  right  to  transact  bunness  before  any  stock  was  sab- 
scribed,  and,  if  it  did  not  have  such  right,  then,  whether 
the  other  defendants  made  themselves  liable  by  the 
issuance  of  the  two  notes  of  93,800  and  |5,000  exhib- 
ited with  the  bill. 

The  defendant  company  was  chartered  as  an  immi- 
gration, real  estate  and  labor  association.  The  form  of 
charter  for  such  a  corporation  is  thus  laid  down  in  Shan- 
non's Code,  section  2229,  taken  from  the  Acts  of  1875, 
ch.  142,  section  23,  as  follows : 
^^State  of  Tennessee,  Charter  of  Incorporation : 

"jBe  t*  knotofiy  That,  [here  insert  the  names  of  Ave  or 
more  persons  not  under  twenty-one  years  of  age]  are 
hereby  constituted  a  body  politic  and  corporate,  by  the 
name  and  style  [inserting  name].  The  general  powers, 
ets.,  of  said  corporation  are  [here  insert  the  powers, 
etc.,  as  contained  in  sections  2064  to  2060].^' 

These  sections  last  referred  to  give  the  right  to  sue  and 
be  sued  in  the  corporate  name,  to  have  and  use  a  corpor- 
ate seal,  to  purchase  and  hold  or  receive  by  gift,  in  addi- 
tion to  the  personal  property  owned  by  the  corporati<m, 
real  estate  necessary  for  the  transaction  of  the  corporate 
business,  to  establish  by-laws,  to  appoint  subordinate 
officers  and  agents  in  addition  to  the  president,  secretary 
and  treasurer,  to  borrow  mon^  and  issue  notes  or  bonds 
upon  the  face  of  the  corporate  property,  and  execute  a 
mortgage  to  secure  the  same.  These  sections  also  con- 
tain the  fcdlowing : 

"The  corporation  may,  by  by-laws,  make  regulations 
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concerning  the  subscription  for,  or  transfer  of,  stock; 
fix  upon  ^e  amount  of  capital  to  be  invested  in  the  en- 
terprise, the  division  of  the  same  into  shares,  the  time 
required  for  payment  thereof  by  the  subscribers  for 
stock,  the  amount  to  be  called  at  any  one  time;  and  in 
case  of  failure  of  any  stockholder  to  pay  the  amount 
thus  subscribed  by  him  at  the  time  and  in  the  amount 
thus  called,  a  right  of  action  shall  exist  in  the  corpora- 
tion to  sue  said  defaulting  stockholder  for  the  same. 
.  .  .  The  board  of  directors,  which  may  consist  of 
five  or  more  members,  at  the  option  of  the  corporation, 
to  be  elected,  either  in  person  or  by  proxy,  by  a  majority 
of  the  votes  cast,  each  share  representing  one  vote,  shall 
keep  a  full  and  true  record  of  all  their  proceedings ;  and 
an  annual  statement  of  receipts  and  disbursements  shall 
be  copied  on  the  minutes,  subject  at  all  times  to  the  in- 
spection of  any  stockholder.  A  majority  of  the  board 
of  directors  shall  constitute  a  quorum,  and  shall  fill  all 
vacancies  until  the  next  election.  The  first  board  of  di- 
rectors shall  consist  of  the  five  or  more  corporators  who 
shall  apply  for  and  obtain  the  charter.  .  .  .  The 
books  of  the  corporation  shall  show  the  original  or  sub- 
sequent stockholders;  their  respective  interests;  the 
amount  which  has  been  paid  on  the  shares  subscribed; 
the  transfer  of  stock,  by  and  to  whom  made;  also  other 
transactions  in  which  it  is  presumed  a  stockholder  or 
creditor  may  have  an  interest  .  .  .  The  amount  of 
any  unpaid  stock  due  from  a  subscriber  to  the  corpora- 
tion shall  be  a  fund  for  the  payment  of  any  debts  due 
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from  the  corporation.  The  transfer  of  stock  from  any 
subscriber  does  not  relieve  him  from  payment,  unless 
his  transferee  has  paid  up  all  or  any  of  the  balance  due 
on  said  original  subscription.  ...  By  no  implica- 
tion or  construction  shall  the  corporation  be  deemed  to 
possess  any  powers  except  those  hereby  expressly  given 
or  necessarily  implied  from  the  nature  of  the  business 
for  which  the  charter  is  granted,"  etc. 

The  foregoing  are  the  general  powers  appearing  in 
sections  2054  to  2060,  inclusive.  The  following  addi- 
tional powers  are  given  in  section  2231 : 

"The  said  company  is  authorized  to  buy  and  sell  real 
estate,  either  on  commission  or  as  owners;  to  purchase 
large  tracts  of  land  and  subdivide  the  same  for  purposes 
of  sale;  to  negotiate  loans  on  real  estate  for  other  per- 
sons or  for  the  corporation ;  to  make  contracts  for  fur- 
nishing labor  to  parties  desiring  the  same,  and  generally 
to  do  all  things  as  agents  acting  between  buyer  and 
seller,  as  may  have  a  tendency  to  introduce  labor,  capi- 
tal, or  population  into  the  state,  and  to  sell,  rent  and 
exchange  real  estate  on  commission." 

In  sections  2233  and  2234,  the  following  additional 
duties  are  imposed  and  penalties  laid : 

"Annually,  during  the  month  of  January,  a  statement 
of  the  affairs  of  said  company,  showing  the  amount  of 
the  capital  stock,  the  value  of  the  land  owned  by  the 
company,  the  liabilities  thereof,  the  debts  due  to  the 
company,  etc.,  shall  be  printed  in  a  newspaper  where  the 
principal   office  of   the   company   is   located.    .    .    . 
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For  any  false  or  fraudulent  statem^it  made  by  said  di- 
rectors^  whereby  loss  ensues  to  innocent  pai^es  dealing 
with  the  company  upon  the  faith  of  said  false  statement, 
the  directors  shall  be  individually  liable;  and,  also^  if 
said  company  shall  knowingly  practice  any  fraud  or  im- 
position in  selling  lands  held  or  claimed  by  any  defeetive 
title  purporting  to  be  vested  in  said  company,  whereby 
loss  ensues  to  a  purchaser,  the  parties  knowingly  and 
willfully  practicing  said  fraud,  whether  the  same  be  di- 
rectors or  stockholders,  shall  be  individually  liable  for 
the  damages  suffered  by  said  innocent  purchaser." 

Sections  2024  to  2026,  inclusive,  provide  that  private 
corporations  may  be  formed  and  charters  obtained  by 
them  in  the  manner  and  for  the  purposes  provided  by 
law.  The  method  laid  down  is  as  follows :  Any  five  or 
more  persons  over  the  age  of  twenty-one  years  desiring 
to  form  a  corporation  for  any  of  the  purposes  allowed 
by  the  statute,  shall  copy  the  form  of  charter  adapted  to 
the  purpose,  filling  the  necessary  blanks,  and  shall  ap- 
pend to  the  same  an  application  in  these  words :  "We, 
the  undersigned,  apply  to  the  State  of  Tennessee,  by 
virtue  of  the  laws  of  the  land,  for  a  charter  of  incorpora- 
tion for  the  purposes  and  with  the  powers  declared  in 

the  foregoing  instrument.     Witness  our  hands,  the 

day  of ,  18 — ."  It  is  further  provided  that  this  in- 
strument, when  probated  as  provided  by  section  2542, 
with  application,  probates,  certificates,  shall  be  regis- 
tered in  the  county  where  the  principal  office  of  the  com- 
pany is  situated,  and  also  registered  in  the  office  of  the 
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secretary  of  state;  and  that  "a  certificate  of  registration, 
given  by  the  secretary  of  state  under  the  great  seal  of  the 
State,  shall,  when  r^stered  in  the  register's  office  of  said 
county,  with  the  facsimile  of  said  seal,  complete  the  for- 
mation  of  the  company  as  a  body  politic ;  and  the  validity 
of  the  same  in  any  l^al  proceeding  shall  not  be  collater- 
ally questioned." 

Section  2542  above  referred  to,  reads  as  follows :  ^^Tbe 
signatures  of  said  five  or  more  corporators  must  be  ac- 
knowledged, or  any  one  or  more  signatures  proved  by 
one  witness,  before  the  clerk  of  the  county  court,  the 
fact  of  acknowledgment  or  probate  to  be  entered  on  the 
books  of  his  office,  and  also  certified  on  the  instrument, 
which  instrument^  with  the  application,  the  acknowledg- 
ment or  probate,  shall  be  registered  in  the  register's 
office  of  the  county  where  the  main  business  of  the  cor- 
poration is  to  be  conducted,  the  fact  of  registration  to 
be  by  the  register  indorsed  on  or  attached  to  said  instru- 
ment." 

The  question  to  be  determined,  rests,  as  we  conceive, 
upon  a  true  construction  of  these  various  provisions  of 
law. 

It  is  to  be  observed  that  the  first  thing  required  by 
those  who  desire  to  obtain  a  charter  for  any  of  the  pur- 
poses allowed  by  law,  is,  that  they  shall  cause  to  be  pre- 
pared one  of  the  forms  of  charter  laid  down  by  the  stat- 
utes, the  particular  form  covering  the  business  which 
they  desire  to  ^iter  into ;  that  in  this  form  as  drawn  off 
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from  the  statute,  the  application  above  copied  mnst  be 
signed  and  acknowledged  and  registered  in  the  manner 
stated,  together  with  the  probates  and  certificates,  and 
the  seal  of  the  secretary  of  state.  It  is  observed  that 
by  the  terms  of  the  statute,  when  these  things  are  done 
"the  formation  of  the  company  as  a  body  politic"  is  com- 
plete. It  is  observed  from  section  2056  that  at  this 
gtage  it  has  ready  made,  so  to  speak,  a  set  of  offices, 
at  least  to  the  extent  of  a  board  of  directors,  these,  by 
law,  consisting  of  the  five  or  more  corporators  who  ap- 
plied for  and  obtained  the  charter.  The  company  is 
yet,  however,  without  a  president,  secretary  or  treasurer. 
These  officers  are  provided  for  by  section  2054.  If  there 
are  no  other  members  they  are  to  be  elected  by  and  out 
of  the  applicant  corporators.  It  is  also  at  this  time 
without  any  amount  of  capital  stock  fixed  or  any  sub- 
scription thereto.  This  must  also  be  attended  to.  When 
these  matters  are  provided  for — that  is,  the  amount  of 
the  capital  stock  fixed  and  when  subscriptions  thereto 
have  been  made  and  officers  are  elected — ^the  corporation 
is  organized,  and  is  ready  to  be  launched  upon  the  busi- 
ness world.  Up  to  this  time  it  could  not  justly  be  said 
that  it  has  the  right  to  enter  upon  the  business  for  which 
it  was  created.  There  is  embraced  in  the  legal  concep- 
tion of  a  trading  corporation,  in  its  fullest  sense,  not 
only  an  organization,  and  powers  given  to  that  organiza- 
tion by  law,  but  also  a  capital  stock.  We  say  in  the 
fullest  sense,  because  we  are  not  unmindful  of  the  rule 
laid  down  in  this  State,  and  in  some  other  jurisdictions^ 


APPEALS  REPORTS,  VOL.  2.  355 

« 2 

Woodard  v.  Beazley. 

that  a  corporation  may  exist  even  though  all  of  its  shares 
are  owned  by  one  person  and  it  is  insolvent  or  without 
property.  In  this  latter  class  of  cases  are  to  be  found 
those  organizations  which  have  started  fully  formed,  but 
in  course  of  time  have  lost  most  of  their  attributes,  and 
are  left  practically  only  with  potential  rights,  not  rights 
in  active  exercise  in  the  prosecution  of  business.  These 
cases  need  not  enter  into  our  consideration  in  disposing 
of  the  present  controversy.  We  repeat,  therefore,  that 
the  conception  of  a  trading  corporation  in  general,  and 
certainly  under  our  statutes  above  referred  to,  includes 
the  idea  not  only  of  board  of  directors  and  a  corps 
of  officers,  but  also  a  capital  stock.  These  things  are 
all  expressly  provided  for  in  the  statutes.  The  capital 
stock  is  a  matter  of  the  first  importance.  Under  the  law 
a  body  of  individuals  is  banded  together  for  a  certain 
purpose  with  power  to  carry  on  business  and  contract 
debts,  to  buy  and  sell,  but  without  any  personal  liabili- 
ties against  the  several  corporators.  In  the  place  of 
these  individuals  and  of  their  liability  there  is  put  the 
legal  entity,  the  corporation.  Can  it  be  supposed  that  it 
was  the  intention  of  the  lawmakers  that  such  privileges 
and  such  powers — that  is,  to  carry  on  business,  to  buy 
and  to  sell  and  to  contract  debts,  without  any  personal 
liability  for  such  obligations — can  it  be  supposed  that 
these  were  conferred  upon  any  body  of  men  without  a 
purpose  upon  the  part  of  the  lawgiver  to  substitute  for 
the  withdrawn  personal  liability  of  the  corporators  the 
liability  of  the  corporation  itself?    To  ask  the  question 
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is  to  insure  a  n^ative  answer*  But  if  no  snch  purpose 
could  be  intended  by  the  makers  of  our  laws  in  granting 
the  charter  above  mentioned,  how  can  it  be  said  that  the 
corporation,  in  advance  of  any  provision  for  capital 
stock,  could  contract  debts?  To  say  that  the  corpora- 
tion at  this  stage  of  its  existence  could  contract  debts 
would  be  to  authorize  by  law  the  creation  by  an  artificial 
being  of  obligations  which,  in  the  nature  of  tilings,  could 
never  be  met,  and  as  to  which  there  could  be  no  expecta- 
tion of  payment  No  such  purpose  can  be  imputed  to 
the  law.  No  construction  can  be  entertained  which 
would  lead  to  such  results.  The  more  reasonable  con- 
struction, indeed,  the  only  reasonable  construction  as 
we  see  the  matter,  is,  that  it  was  the  intention  of  the 
legislature  that  the  corporation  should,  from  the  date  of 
the  r^istration  of  the  charter  in  the  manner  stated,  be 
a  legal  entity,  but  that  it  should  take  the  preparatory 
steps  above  referred  to  before  entering  upon  the  business 
for  which  it  was  organized. 

It  is  no  answer  to  the  foregoing  reasoning  to  say  that 
without  a  capital  stock  the  corporation  could  buy  land 
or  personal  property,  sell  it  for  a  profit  and  pay  its 

debts.     Or  course  it  is  not  at  all  impossible  that  a  cor- 

» 

poration  without  a  capital  stock,  through  its  officers, 
if  it  should  be  allowed  to  purchase  real  or  personal  prop- 
erty, might  resell  that  property  and  repay  the  debt  con- 
tracted. But  this  is  beside  the  question.  The  real 
l^al  point  at  issue  is  whether,  under  a  true  construc- 
tion of  the  statute,  such  transactions  could  or  ought  to 
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be  allowed.  To  our  minds  it  is  most  clear  that  the  per- 
mission of  such  a  course  of  conduct  would  be  contrary 
to  a  sound  public  policy,  and  that  no  court  ought  to  find 
such  permission  in  an  act  of  the  legislature  unless  that 
permission  be  given  in  plain,  unmistakable  terms,  and 
even  then  we  seriously  doubt  whether  such  a  provision 
would  be  constitutional.  But  we  need  not  go  into  this 
latter  question. 

The  views  which  we  have  above  announced  are  sus- 
tained by  the  weight  of  authority.  Walton  v.  Oliver,  49 
Kan.  107;  Nemaha  Coal  &  M.  Co.  v.  Settle,  54  Kan.  424; 
Whetatone  v.  Crane  Bros.  Mfg.  Co.,  1  Kan.  Court  of  Ap- 
peals 320,  325,  et  seq. ;  Aspen  Water  and  Light  Co.  v. 
Citt/  of  Aspen,  5  Colo.  Court  of  Appeals  12;  Smith  v. 
Colo.  Insurance  Co.,  14  Fed.  399.  See  also  Morawetz 
Corp.  vol.  1,  sec.  33,  408,  409 ;  Thomp.  Corp.,  sees.  2969, 
2989,  4133. 

An  opposing  case  is  Nation^  Bank  v.  Texas  Invest- 
ment Co.,  74  Tex.  421,  435,  436 ;  citing  Laflin  and  Rand 
Potoder  Co.  v.  Sinsheimer,  46  Md.  315;  Society  Perum 
V.  Cleveland,  43  Ohio  State  481;  First  National  Bank 
V.  Alvey,  117  Mass.  476.     The  Texas  case  gives  no  rea- 

m 

son  for  the  rule  it  adopts  except  in  so  far  as  the  reason 
may  be  found  in  the  cases  cited.  Turning  to  the  first 
two  of  these  cases,  we  find  that  the  decisions  therein 
were  based  upon  the  proposition  that  the  existence  of  a 
corporation  could  not  be  collaterally  questioned  by  one 
who  had  dealt  with  it.  The  third  case  is  based  partly 
upon  this  principle  and  partly   upon   the  statutes   of 
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Massachusetts  with  reference  to  the  court  in  which  per- 
sonal liability  of  the  corporators  could  be  enforced. 
These  decisions  are  not  really  opposed  in  principle  to 
the  views  we  have  above  announced.  Under  these  views 
we  do  not  question  the  existence  of  the  corporation,  but 
admit  its  existence,  denying  that  upon  the  face  of  the 
charter  or  the  act  which  authorized  the  charter,  prop- 
erly construed,  a  debt  could  be  contracted  lawfully 
until  after  a  provision  for  the  capital  stock  and  the  sub- 
scription thereof. 

Assuming  then,  the  position  to  be  sound  that  the 
board  of  directors  and  officers  of  the  defendant  corpora- 
tion did  not  have  the  legal  right  to  issue  the  two  notes 
of  $3,800  and  |5,000,  the  next  inquiry  is  whether  they 
become  personally  liable  by  reason  of  having  issued 
these  notes.  The  authorities  cited  above  justify  us  in 
so  holding:  Walton  v.  Oliver,  49  Kan.  107;  Whetstone 
V.  Crane  Bros.  Mfg.  Co.,  1  Kan.  Ct  App.  320, 325,  et  seq. ; 
Smith  V.  Colo.  Ins.  Co.,  14  Fed.  399 ;  Thomp.  Corp.,  sec. 
2969,  2889.  To  same  effect  see  also  Farmer  Co-op.  Trust 
Co.  V.  Floyd,  47  Ohio  State  525  (s.  c,  12  L.  R.  A.,  346). 

The  next  question  that  arises  is  as  to  the  ground  upon 
which  the  liability  rests.  Upon  this  subject  the  authori- 
ties differ.  It  is  a  matter  of  special  importance  in  the 
present  case,  because  the  disposition  of  the  next  ground 
of  demurrer  will  depend  upon  it  If  it  be  held  that  the 
action  is  upon  the  notes,  then  that  ground  of  demurrer, 
the  third,  must  be  overruled,  because  the  action  was 
brought  within  six  years  of  the  maturity  of  each  note; 
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on  the  other  hand,  if  the  action  is  not  properly  main- 
tainable upon  the  notes  themselves,  but  only  for  the 
wrongful  act  in  issuing  them,  or  upon  a  warranty  of 
agency  or  upon  an  indebitatus  assumpsit  w^aiving  the 
tort,  then  the  action  would  be  barred,  because  more 
than  six  yeariS  elapsed  from  the  doing  of  the  injury 
whereby  the  implied  contract  arose,  to  the  bringing  of 
the  suit. 

The  question  to  be  determined  arises  under  the  law  of 
agency.  The  theory  underlying  all  of  the  views  enter- 
tained, or  nearly  all,  upon  the  subject  is,  that  the  mem- 
bers or  officers  of  the  corporation  purport  to  act  for  their 
principal,  and,  not  having  power  to  do  so  and  not  bind- 
ing the  principal,  bind  themselves. 

There  is  a  line  of  cases  which  holds  that  when  the 
ugent's  name  appears  upon  the  note — ^as,  when  he 
signs  the  principal's  name  by  him,  and  this  is  done  with- 
out authority — the  agent  himself  is  bound  upon  the  con- 
tract. Some  of  these  cases  are  as  follows :  Dusenberry 
V.  Ellis,  3  Johns.  Cas.  70  (s.  c,  2  Am.  Dec.  144) ;  Ros- 
siter  V.  Rossiter,  8  Wend.  494  (s.  c,  24  Am.  Dec.  62) ; 
Hurt  V.  Salisbury,  55  Mo.  310.  And  one  case  goes  to 
the  extent  of  holding  that  all  persons  participating  in 
the  issuance  of  such  a  note  may  be  sued  on  the  note, 
even  though  their  names  be  not  signed  to  it  Ferris  v. 
Thww,  72  Mo.  450. 

There  is  also  a  class  of  cases  in  this  State  holding  that 
if  a  person  covenant  in  his  own  name,  he  is  personally 
bound,  although  he  state  it  to  be  in  a  representative 
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character,  as  executor,  guardian,  trustee,  committee^ 
agent,  or  otherwise.  Steele  v.  McElroy,  1  Sneed  342; 
Cruse  V.  Jones,  3  Lea  66;  E.  T.  Iron  Co.  v.  Odskell,  2 
Lea  742;  Boyd  v.  Johnston,  5  Pick.  284. 

The  doctrine  contained  in  the  cases  last  cited  is  sub- 
stantially announced  in  the  following:  "If  persons 
without  authority  undertake  to  make  a  written  contract 
for  another,  they  will  be  personally  liable,  provided  it 
contains  apt  words  to  charge  them  with  a  personal 
undertaking  after  rejecting  expressions  descriptive  of 
their  assumed  agency,"  citing  Ware  v.  Gohe,  44  N.  H. 
196 ;  Vnderhill  v.  Oihson,  2  N.  H.  352 ;  Moor  v.  Wilson, 
26  N.  H.  332— note  to  McKinsey  v.  Edwards,  3  L.  R.  A. 
397;  see  that  case  also,  where  the  same  subject  is  dis- 
cussed. 

The  cases  cited  from  our  own  State,  and  those  immedi- 
ately succeeding,  were  cases  in  which  the  contract  it- 
self contained  on  its  face  apt  words  to  charge  the  per- 
sons signing  it,  and  so  did  not  violate  the  rule  announced 
in  Story  on  Agency,  section  264a,  that  an  agent  cannot 
be  sued  on  the  very  instrument  itself,  as  a  contracting 
party,  unless  there  be  apt  words  to  charge  him.  We 
think  the  better  rule  is  the  one  stated  in  the  last  para- 
graph. 

This  subject  is  discussed  to  some  extent,  together  with 
the  grounds  of  an  agent's  liability  who  without  author- 
ity makes  a  contract  in  writing  in  the  name  of  his 
principal,  a  supposed  corporation,  in  the  case  already 
referred  to  of  Farmers^  Co-operative  Trust  Co.  y.  Floyd,. 
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supra.  It  is  there  said :  "The  action  in  such  cases  is 
not  founded  on  the  contract  made  for  the  supposed  prin- 
eipaly  but  on  the  implied  promise  of  the  agent  that  he 
had  authority  to  bind  the  principal ;"  and  it  is  said  that 
if  he  had  not  he  is  answerable  for  the  consequences ;  and 
the  damages  which  may  be  recovered  for  the  breach  of 
such  a  contract  is  the  loss  sustained  by  the  complain- 
ant by  reason  of  his  not  having  the  valid  contract  which 
the  agent  undertook  that  he  should  have.  This  puts  the 
liability  upon  what  seems  to  us  a  clear  and  reasonable 
ground.  We  are  unable  to  see  how,  with  any  conform- 
ity  to  sound  principle  (aside  from  those  cases  in  which 
an  unnamed  principal  authorizes  an  agent  in  his  own 
name  to  make  a  contract  for  such  principal ) ,  there  can 
be  a  recovery  against  any  one  upon  a  written  contract 
upon  which  his  name  does  not  appear  or  which  does  not 
purport  to  charge  him,  or  contains  no  covenant  or  agree- 
ment by  him.  It  does  seem  reasonable,  on  the  contrary, 
that  where  one  undertakes  to  make  a  contract  for  an- 
other, in  writing  or  otherwise,  without  authority  to  do 
so,  and  therefore  does  not  succeed  in  binding  that  other, 
he  should  make  good  the  loss  to  the  party  with  whom  he 
deals.  In  so  dealing,  he  warrants  to  the  party  with 
whom  he  is  dealing  that  he  has  the  power  to  make  the 
contract  as  he  undertakes  to  make  it,  and  for  the  person 
for  whom  he  undertakes  to  act,  and  in  the  absence  of 
such  authority  his  warranty  of  agency  is  immediately 
breached,  and  a  right  of  action  at  once  accrues  to  the  in- 
jured party. 
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Applying  these  principles  to  the  case  before  us,  we 
think  it  is  clear,  under  the  allegations  of  the  bill  to  the 
effect  that  all  of  the  defendants  participated  in  the 
issuance  of  the  notes,  that  they  each  and  all  thereby 
represented  that  the  corporation  was  in  a  condition  to 
begin  business  and  that  they  had  authority  to  act  for  it 
in  the  manner  in  which  they  were  undertaking  to  ax^t, 
that  is,  to  issue  the  notes;  that  as  the  corporation  was 
not  in  such  condition,  by  reason  of  the  total  absence  of  a 
capital  stock,  and  that  they,  therefore,  were  without 
authority  in  law  to  act  for  the  corporation  in  the  issu- 
ance of  the  notes,  they  immediately  breached  the  war- 
ranty of  agency  thus  given,  and  became  liable  for  the 
consequences,  that  is,  to  make  good  to  the  complainant 
the  loss  he  suffered  by  reason  of  his  reliance  upon  their 
authority. 

But,  further  applying  the  principles  announced,  we 
do  not  think  that  any  of  the  defendants  could  be  held 
upon  the  notes  themselves  except  F.  O.  Beazley  as  in- 
dorser.  It  is  certainly  true  that  M.  B.  Toney  and  M.  T. 
Bryan,  whose  names  do  not  appear  upon  the  notes  at 
all,  could  not  be  held  thereon.  It  is  equally  true  that 
George  W.  Stainback  and  A.  S.  Williams  could  not  be 
held  on  the  notes,  although  their  names  appear  upon 
it.  While  their  names  so  appear,  there  are  in  the  notes 
no  apt  words  to  charge  them.  The  contract  purports 
to  be  that  of  the  Suburban  Land  Company;  its  name 
is  merely  signed  "by  George  W.  Stainback,  V.  P.,  and 
A.  S.  Williams,  Sec."     The  words  therefore  in  the  note, 
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**we  promise  to  pay'^  are  the  words  of  the  Suburban 
Xand  Company,  its  name  being  signed,  as  just  stated,  by 
the  persons  just  mentioned.  It  is  true  that  under  Dtis- 
enherry  v.  Ellis,  and  the  other  New  York  cases  which  we 
have  cited  above,  there  would  arise  a  liability  against 
Stainback  and  Williams  on  the  face  of  the  notes  them- 
selves; but  as  above  stated,  we  think  the  true  rule  is 
to  be  found  in  our  own  cases  in  the  particular  aspect  of 
the  matter  which  they  cover,  and  in  the  Ohio  case  we 
have  cited. 

This  brings  us  to  the  third  ground  of  demurrer, 
which  raises  the  point  that  the  suit  is  barred  because  not 
brought  within  six  years  next  after  the  right  of  action 
accrued.  The  bill  upon  this  point  alleges  that  the  two 
notes  now  complained  of  were  turned  over  to  the  com- 

■ 

plainant  on  the  very  day  they  were  executed  (July  6, 
1893)  "or  very  soon  thereafter."  This  is,  in  efrect,  a 
statement  that  the  notes  were  transferred  to  complain- 
ant on  or  about  July  6, 1893,  the  date  of  their  execution. 
The  suit  was  not  brought  until  July  5,  1900;  showing 
that  a  period  of  seven  years,  lacking  one  day,  elapsed  be- 
tween the  accrual  of  the  right  of  action  and  the  bring- 
ing of  the  suit.  Therefore,  under  the  principles  settled 
in  the  preceding  discussion,  we  must  hold  that  the 
action  was  barred  when  brought,  and  that  the  third 
ground  of  demurrer  must  be  sustained. 

It  is  unnecessary  to  discuss  or  dispose  of  the  fourth 
ground  of  demurrer,  the  foregoing  being  decisive  of  the 
case. 
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The  Suburban  Land  Company  did  not  join  in  the  de- 
murrer,  is  not  before  us  on  this  appeal,  and  we  cannot, 
therefore,  technically  dispose  of  the  bill  as  to  it. 

We  have  decided  not  to  dismiss  the  bill  as  to  F.  O. 
Beazley,  because  he  is  liable  upon  his  endorsement,  even 
though  the  notes  were  improperly  issued  as  to  the  maker 
thereof,  the  corporation.  Under  the  circumstances  al- 
lied in  the  bill,  he  would  be  estopped  to  deny  liability 
upon  his  indorsement.  The  action  is  not,  therefore^ 
barred  as  to  him.  That  a  demurrer  may  be  sustained  as 
to  some  and  overruled  as  to  others,  though  all  join  in 
the  same  demurrer,  see  Qibson^s  Suits  in  Chancery,  sec. 
312,  citing  Story  Eq.  PI.,  sec.  445.  We  apprehend, 
however,  that  this  is  a  matter  of  little  importance,  in 
view  of  the  fact  that  the  complainant  holds  Beazley's 
original  obligation,  upon  which  the  notes  in  controversy 
were  deposited  only  as  collateral.  What  would  be  the 
consequences  if  the  Suburban  Land  Company  were  be- 
fore the  court,  and  it  still  owned  the  land  for  which  the 
notes  were  given,  and  an  attempt  were  made  to  enforce 
payment  out  of  the  land,  we  need  not  consider,  as  we 
have  no  such  case  before  us. 

It  results  that  as  to  defendants  M.  B.  Toney,  G.  W. 
Stainback,  A.  S.  Wiiliams,  and  M.  T.  Bryan,  the  chan- 
cellor's decree  must  be  reversed  and  the  bill  dismissed. 
The  chancellor's  decree  will  be  affirmed  as  to  F.  O.  Beaz- 
ley. 

The  defendant  Beazley  will  pay  one-sixth  of  the  costs 
of  the  court  and  the  complainant  five-sixths*     The  com- 


APPEALS  BEPOBTS,  VOL.  2.  365 

Woodard  v.  Beazley. 

plainant  will  pay  all  of  the  costs  of  the  court  below  in- 
cident to  making  M.  B.  Toney,  G.  W.  Stainback,  A,  S. 
Williams  and  M.  T.  Bryan  defendants.  The  residue  of 
the  costs  of  the  court  below  will  be  paid  as  may  be  here- 
after decreed  by  the  chancellor  in  the  further  disposi- 
tion of  the  case  as  to  the  defendants  still  remaining  in 
the  caae.  Bemand  for  further  proceedings  as  to  Beaz- 
ley. 

Judge  Barton  concurs  in  the  result^  Judge  Wilson 
t!oncurs  in  the  whole  opinion. 
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(KNOXVILLE.    JULY  5,  1902.) 

Affirmed  by  the  Supreme  Court  without  modification,  September  88, 1901 

1.  PATENT  RIGHT.    No  Recovery  on  Notes  for,  When.    Agent 

Chapter  77,  Acts  of  1897,  making  it  a  felony  for  any  one  ''either 
In  his  own  behalf  or  in  a  representative  capacity,  to  take  or 
receiye  for  the  sale  of  a  patent  right  ...  a  note  or  other 
written  security,  .  .  .  unless  it  shall  clearly  appear  upon 
the  face  of  the  note/'  etc.,  that  the  same  is  given  for  the  pury 
chase  of  a  patent  right,  etc.,  being  constitutional,  one  who» 
while  acting  as  agent  for  the  sale  of  a  patent  right,  received 
notes  therefor  which  were  afterward  Indorsed  to  him,  the  fact 
of  their  being  for  a  patent  right  not  appearing  on  the  face 
thereof,  cannot  recover  on  said  notes.     {Post,  pp.  372,  373.) 

Cited:  State  v.  Cook  (Tenn.),  64  S.  W.  720;  Wetmore  v.  Bryan, 
3  Head  724;  Turner  v.  Odum,  3  Cold.  462;  Perkins  v.  Martin, 
2  Bax.  187;  Kelton  v.  Milliken,  2  Cold.  410;  Ohio  Ins.  Co.  v. 
Merchants  Ins.  Co.,  11  Hum.  1;  Thompson  v.  Collins,  2  Head 
443;  Stevenson  v.  Ewing,  87  Tenn.  60;  Horton  v.  Lyons,  97 
Tenn.  193. 

Statute  construed:     Acts  1897,  ch.  77. 

2.  ILLEGAL  NOTE.    Original  Consideration  for,  Not  Recoverable 
by  Assignee  of. 

Notes  falling  within  the  Inhibition  of  Acts  of  1897,  ch.  77,  are  sued 
on  by  the  indorsee  with  notice  of  their  character.  The  bill  sets 
out  the  facts  of  the  original  transaction,  but  shows  on  its  fiice 
that  this  was  done  under  the  belief  that  an  equity  in  complain- 
ant's favor  arose  out  of  said  facts,  and  also  shows  that  they 
were  not  set  out  for  the  purpose  of  recovering  the  original  con- 
sideration, but  that  the  suit  was  based  on  the  notes.  There 
is  no  averment  of  an  assignment  of  the  original  consideration. 
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Held:  The  suit  could  not  be  maintained  as  one  for  the  original 
consideration,  as  the  assignment  of  an  illegal  note  does  not  im- 
part the  right  to  sue  for  and  recover  the  original  considera- 
tion.    {Post,  pp.  374.  375.) 

Cited:  Ottenhelmer  y.  Cook  et  al.,  10  Heis.  309;  Bank  v.  Mann» 
10  Pick.  17;  Bank  y.  Windmill  Co.,  12  Pick.  362. 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
-T.  M.  McCoNNELL,  Chancellor. 

S.  B.  Wright^  for  complainant 

Stephens  &  Carswell^  for  defendants. 


Barton,  J. — This  was  a  bill  filed  to  collect  three 
notesy  amounting  in  the  aggregate  to  f  500^  of  which  the 
complainant  claimed  to  be  the  owner  by  indorsement 
and  assignment  from  the  payee,  Chas.  G.  Smith,  said 
notes  being  given  for  an  interest  in  a  patent  right. 

There  was  a  demurrer  filed.  The  demurrer  was  over- 
ruled and  an  appeal  prayed  and  granted  from  the  order 
overruling  the  demurrer,  and  errors  have  been  assigned 
by  the  defendant.  The  ground  of  the  demurrer  is  that 
the  notes  sued  on  were  given  and  received  for  a  patent 
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right  or  an  interest  therein,  and  that  it  does  not  appear 
on  the  face  of  the  notes,  as  required  by  statute,  that 
the  same  were  given  in  the  purchase  of  a  patent  right 
or  an  interest  therein,  and  that  the  taking  and  receiying 
of  said  notes  was  and  is  ill^al  and  void,  and  that  the 
court  will  not  lend  its  aid  to  the  enforcement  of  the 
notes  so  illegally  and  unlawfully  taken  and  receiyed. 

It  is  said  that  the  chancellor  overruled  the  demurrer 
on  the  ground  that  the  act  of  1897,  chap.  77,  on  which 
the  demurrer  is  based,  was  unconstitutional  and  in 
violation  of  the  constitution  of  the  United  States.  The 
decree  does  not  disclose  the  ground  of  the  chancellor's 
action,  but  simply  overrules  the  demurrer.  But  of 
course  the  question  before  us  is,  without  any  regard  to 
the  reasons  upon  which  the  chancellor  based  his  deci- 
sion, whether  there  is  sufficient  in  the  bill  to  sustain 
the  same. 

The  Act  of  1897,  chapter  77,  provides  that  **hereafter 
it  shall  be  unlawful  for  any  person,  either  in  his  own 
behalf  or  in  a  representative  capacity,  to  take  or  receive 
for  the  sale  of  a  patent  right,  or  any  interest  therein, 
a  note  or  other  written  security  given  for  such  right  or 
any  interest  therein,  unless  it  shall  clearly  appear  upon 
the  face  of  the  note  or  other  security  that  the  same  is 
given  in  the  interest  of  the  purchase  of  a  patent  right 
or  an  interest  therein.  Every  person  violating  the  first 
section  of  this  act  shall  be  deemed  guilty  of  a  felony, 
and  upon  a  conviction  thereof  shall  be  punished  for  such 
offense  by  imprisonment  in  the  penitentiary  not  less 


APPEALS  EEPOBTS,  VOL.  2.  369 

- 

Webb  V.  Tarver. 

than  one  year  nor  more  than  five  years."    It  appears 
that  this  act  took  effect  on  the  first  day  of  July,  1897. 

It  becomes  necessary  to  state  somewhat  in  detail  the 
allegations  of  the  bill,  which  are  as  follows :  It  is 
alleged  that  the  defendant,  B.  M.  Tarver,  is  indebted  to 
the  complainant  in  the  sum  of  {500,  due  him  by  three 
notes  executed  by  the  said  Tarver  July  2, 1901,  to  Chas. 
G.  Smith,  as  follows:  One  note  for  $200,  due  six 
months  after  date;  one  for  |200,  one  year  after  date; 
and  one  for  f  100,  due  eighteen  months  after  date. 
These  notes  are  filed  as  exhibits  to  the  bill,  and  are  in 
the  following  form.    We  copy  the  first  note  only : 

"Chattanooga,  Tennessee,  July  2,  1901. 

"One  year  after  date  I  promise  to  pay  to  the  order 
of  Chas.  Q.  Smith  two  hundred  dollars,  for  value  re- 
ceived, negotiable  and  payable  without  defalcation  or 
discount,  with  interest  at  the  rate  of  six  per  cent  per 
annum  from  date,  payable  at  Citizens  Bank  &  Trust  Co. 

"B.  M.  Tabvbb.'^ 

These  notes  are  indorsed  upon  the  back :  "Pay  to 
Geo.  S.  Webb.    Chas.  G.  Smith.    Without  recourse.'' 

The  bill  avers  that  the  said  Smith  duly  indorsed  said 
notes  to  the  complainant  in  due  course  of  trade,  for  value, 
and  that  they  bear  interest  from  date  and  are  wholly 
unpaid.  The  bill  then  proceeds  to  set  out  the  following :« 
It  is  said  that  the  debt  was  created  and  the  notes  were 
executed  under  the  following  circumstances  and  condi- 
tions :    That  the  payee  of  the  notes,  Chas.  G.  Smith,  is 

2  Tenn  Cha]i^(24) 
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the  owner  of  certain  patent  rights  to  manufacture  a 
bed  spring  known  as  the  Surprise  Bed  Spring,  and  is  the 
manufacturer  of  machinery  to  make  said  springs;  that 
the  complainant  is  and  was,  at  and  before  the  execution 
of  said  notes,  the  agent  of  Smith  for  the  sale  of  the  ma- 
chinery, and  for  the  procurement  of  royalty  contracts 
for  the  manfacture  of  said  machinery;  that  the  com- 
plainant came  to  Chattanooga  and  succeeded  in  interest- 
ing the  defendant  Tarver  and  his  associates,  now  in- 
corporated as  the  Wight  Manufacturing  Co.,  in  his  bed 
spring  and  machinery  for  its  manufacture,  and  sold 
them  individually  certain  rights  which  they  afterwards 
put  into  said  corporation  and  received  in  lieu  thereof 
capital  stock ;  that  the  defendant  Tarver,  maker  of  the 
notes,  received  his  interest  in  the  machinery  and  right 
to  manufacture  in  consideration  of  the  execution  of  said 
notes,  representing  to  complainant  that  he  could  readily 
discount  said  notes  and  get  his  money  thereon,  offering 
at  the  same  time  to  assist  the  complainant  in  getting 
them  discounted;  that  the  interest  acquired  from  com- 
plainant by  the  said  Tarver  went  into  and  became  a 
part  of  the  assets  of  the  Wight  Manufacturing  Co.,  and 
that  stock  in  the  company  was  issued  to  the  various 
holders  in  proportion  to  interest  acquired  from  com- 
plainant; that  all  the  interest  acquired  in  the  company 
or  its  assets  by  the  said  Tarver  came  from  and  through 
the  complainant ;  that  after  the  acquisition  of  said  inter- 
est by  the  said  Tarver  he  put  the  same  in  the  said  Wight 
Manufacturing  Co.,  and  thereafter  had  issued,  in  con- 
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sideration  thereof,  three  thousand  shares  of  the  capital 
stock  of  said  corporation,  not  to  himself  but  to  his  wife, 
E.  V.  Tarver;  that  relying  upon  the  representation  of 
the  said  Tarver  as  an  inducement  to  said  credit  trans- 
action, complainant  has  attempted  to  discount  said 
notes,  but  finds  that  no  one  will  buy  them,  that  defend- 
ant Tarver  refuses  to  assist  in  getting  them  discounted, 
but  on  the  contrary  discourages  the  investment  in  the 
notes  by  prospective  purchasers,  even  to  the  extent  of 
asserting  that  the  threa  notes  are  not  worth  |2.50.  It 
is  allied  that  with  the  stock  owned  by  the  wife  and 
the  notes  made  by  the  husband  the  complainant  has 
been  offered  a  reasonable  discount  of  the  paper  if  the 
wife  E.  V.  Tarver,  would  add  her  signature  to  the  notes, 
but  that  the  said  B.  M".  Tarver  refuses  to  allow  her  to 
become  jointly  liable  with  himself;  that  the  defendant 
B.  M.  Tarver  owns  no  property  subject  to  execution  at 
law,  a  fact  not  known  to  the  complainant  when  he 
accepted  the  note.  It  is  further  averred  that  the  com- 
plainant participated  in  the  original  consideration  of 
the  notea  in  this  way,  that  he  accepted  the  notes  in  lieu 
of  cash  from  his  employer,  and  has  been  forced  accord- 
ingly to  account  for  the  same  by  taking  the  notes  with- 
out recourse  against  the  indorser.  It  is  then  alleged 
that  the  purchase  of  said  interest  in  his  own  name  by 
the  said  B.  M.  Tarver,  paying  for  it  by  the  execution  of 
his  said  notes  and  thereafter  transferring  said  interest 
to  his  wife  before  the  maturity  of  the  notes,  and  having 
the  stock  issued  to  his  wife  instead  of  to  himself  was 
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a  fraudulent  conveyance  of  property  and  a  device  re- 
sorted to  for  the  purpose  of  hindering  and  delaying 
creditors.  It  is  allied  that  the  defendant  Tarver  has 
fraudulently  disposed  of  his  property  and  is  fraudu- 
lently concealing  his  property.  It  is  further  alleged 
that  f  2,500  of  the  capital  stock  of  the  Wight  Manufac- 
turing Co.  is  yet  held  by  the  said  B.  M.  Tarver  in  the 
name  of  the  defendant  E.  V.  Tarver,  his  wife,  and  that 
he  is  about  to  fraudulently  dispose  of  the  same. 

The  prayer  is  that  complainant  have  a  decree  for  his 
debt,  interest  and  cost;  that  this  be  declared  a  lien  on 
the  stock ;  that  the  procurement  of  the  issuance  of  the 
stock  to  the  wife,  E.  V.  Tarver,  be  declared  fraudulent 
and  void  and  set  aside  and  said  stock  be  subjected  to  the 
satisfaction  of  complainant's  debt;  for  attachment^  in- 
junction and  general  relief. 

So  it  will  be  seen  that  it  appears  from  the  face  of  the 
bill  that  the  complainant  himself,  who  now  holds  these 
notes  by  indorsement  and  transfer  from  the  payee 
Smith,  was  the  party  who,  acting  as  agent  for  Smith, 
sold  the  interest  in  the  patent  right  and  procured  the 
execution  of  these  notes.  It  thus  appears  that  he  him- 
self took  and  received  these  notes,  acting  as  agent  for 
the  sale  of  a  patent  right,  and  that  in  doing  so  he  com- 
mitted a  felony,  for  which  he  is  subject  to  imprisonment 
in  the  penitentiary  for  not  less  than  one  year  nor  more 
than  five  years.  And  yet,  although  this  is  true  and 
appears  upon  the  face  of  the  bill,  it  is  earnestly  in- 
fiisted  that  he  can  come  into  one  of  the  courts  of  the 
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State  of  Tennessee  and  insist  upon  the  enforcement  of  a 
contract  of  this  character,  the  making  of  which  is  de- 
clared to  be  a  felony,  and  can  enforce  a  collection  of  the 
note  thus  taken  by  him  as  agent  in  violation  of  law. 
The  mere  statement  of  the  proposition  would  seem  to  be 
its  answer. 

It  is  said  by  counsel  for  the  appellant  in  ai^ument  that 
the  chancellor  held  the  act  of  1897  to  be  unconstitutional 
or  in  violation  of  the  constitution  of  the  United  States, 
not  at  that  time  being  aware  that  our  supreme  court 
held  to  the  contrary  in  the  case  of  State  v.  Cook,  decided 
June  24,  1901,  and  reported  in  64  S.  W.  720.  The 
act  having  thus  been  decided  to  be  constitutional,  it 
would  seem  that  there  could  be  no  question  but  that 
the  notes  are  not  collectible,  unless  it  might  be  in  the 
hands  of  an  innocent  purchaser,  which  question  we  are 
not  considering,  inasmuch  as  the  bill  shows  that  the 
complainant  himself  took  and  received  these  notes  as 
agent  for  Smith.  It  is  well  settled  that  every  contract 
made  for  or  about  any  matter  or  thing  which  is  prohib- 
ited or  made  unlawful  by  the  statute,  is  void  though  the 
statute  does  not  mention  that  it  shall  be  so,  but  only  in- 
flicts a  penalty  on  the  defendant,  because  the  penalty 
implies  a  prohibition  though  there  be  no  prohibitory 
words  in  the  statute.  Wetmore  v.  Bryan,  3  Head  724; 
Turner  v.  Oditm,  3  Cold.  462 ;  Perkins  v.  Martin,  2  Bax. 
187;  Kelton  v.  Milliken,  2  Cold.  410;  Ohio  Ins.  Co.  v. 
Merchants  Ins.  Co.,  11  Hum.  1 ;  Thompson  v.  Collins, 
2  Head  443 ;  Stevenson  v.  Euoing,  87  Tenn.  60 ;  Horton  v. 
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Lyons,  97  Tenn.  193.    There  are  many  other  cases  along 
the  same  line. 

It  is  insisted^  however,  by  counsel  in  argument  that 
that  act  does  not  prohibit  the  selling  of  a  patent 
right,  and  that  therefore  the  transaction  itself  was  not 
illegal.  That  is  true.  But  it  does  prohibit  the  taking 
or  receiving  of  notes  of  this  character  based  on  such 
a  transaction,  and  therefore  the  notes  were  executed  in 
violation  of  law,  and  a  felony  was  committed  in  taking 
and  receiving  them.  It  is  insisted,  however,  that  the 
bill  states  all  the  facts  in  the  case,  and  should  be  taken 
as  a  bill  to  recover  for  value  had  and  received  on  the 
original  consideration,  and  that  the  notes  may  them- 
selves be  disregarded  as  mere  evidence  which  the  act  of 
1897  has  made  illegal.  It  is  clear,  however,  that  this  is 
a  suit  on  the  notes,  and  not  on  the  original  consider- 
ation. It  is  true  that  the  counsel  has  stated  the  facts 
in  regard  to  the  original  transaction,  and  in  oral  argu- 
ment he  naively  says  he  did  this  in  ignorance  of  the 
statute  of  1897.  But,  however  this  may  be,  the  facts 
are  disclosed.  An  inspection  of  the  bill  shows  that  they 
were  not  disclosed  with  a  view  of  suing  upon  the  facts 
of  the  case  or  recovering  the  original  consideration,  but 
that  the  suit  was  based  upon  the  notes,  and  these  facts 
were  stated  with  the  view  ajid  purpose  of  laying  a 
foundation  for  a  claim  of  a  lien  upon  the  stock  issued 
by  the  Wight  Manufacturing  Co.  to  the  defendant's 
wifa  It  is  evident  that  the  draftsman  of  the  bill 
thought  that  an  equity  would  arise  out   of   the   &cts 
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stated  in  favor  of  the  complainaQt  These  facts  are  not 
stated  with  any  view  of  suing  upon  the  original  con- 
sideration, and  the  suit  is  wholly  upon  the  notes.  Be- 
sides this,  the  bill  does  not  ayer  that  there  was  any 
assignment  of  the  original  consideration,  but  simply 
avers  the  assignment  of  the  notes  sued  upon,  by  the  orig- 
inal payea  The  assignment  of  an  illegal  note  does  not 
impart  to  the  assignee  the  right  to  sue  for  and  recover 
the  original  consideration.  Ottenheimer  v.  D.  B.  Cook 
€t  ah,  10  Heis.  309 ;  Bank  v.  Mann,  10  Pick.  17 ;  B(mh 
V.  Windmill  Co.,  12  Pick.  362.  And  in  an  action  by 
the  assignee  upon  a  such  note  there  can  be  no  recovery 
upon  the  original  consideration.     See  same  cases. 

It  therefore  appearing  from  the  facts  of  the  bill  that 
these  notes  were  taken  in  violation  of  the  law  and  that 
a  felony  was  committed  in  taking  them  by  the  very  party 
who  sues  on  them,  although  he  was  acting  as  agent,  we 
think  it  clear  that  the  bill  cannot  be  sustained  and  no 
recovery  can  be  had.  The  demurrer  therefore  should 
have  been  sustained  and  the  decree  of  the  chancellor 
overruling  the  same  is  reversed. 

The  demurrer  is  sustained  and  the  bill  dismissed  at 
the  cost  of  the  complainant. 

All  concur. 
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Calvin  Teagub  et  al.  v.  Joshua  Tbagub  et  oL 

(KNOXVILLE.    SEPTEMBER  23,  1895.) 

"Not  appealed  to  the  Supreme  Court. 

1.  RELIEF.    Must  Be  on  Matters  Appearing  In  the  Pleadings. 
Where  a  family  settlement  Is  abandoned  by  all  the  parties  thereto, 

and  is  not  pleaded,  being  merely  alluded  to  in  a  cross-bill  filed 
in  the  same  case  and  relief  inconsistent  with  said  settlement 
1b  asked  for,  and  neyertheless  said  settlement  is  set  up  by  the 
chancellor  and  rights  adjudicated  in  accordance  with  the  terms 
thereof,  this  action  of  the  chancellor's  will  not  be  upheld  on 
the  ground  that  he  has  reached  substantial  Justice  by  ignoring 
the  issues  made  by  all  the  parties  and  compelling  them  to  do 
what  they  ought  to  have  done — stand  by  the  settlement  wisely 
made  if  awkwardly  expressed.  Parties  must  themselves  make 
the  issues.  Relief  can  be  granted  only  on  matters  appearing 
in  the  pleadings,  and  must  be  appropriate  to  facts  there  stated. 
(P08t,  pp.  388-390.) 

Cited:  Barbee  y.  Tompkins,  4  Sneed  623,  et  seq.;  Dodd  y.  Beer- 
thai,  4  Heis.  609,  and  authorities;  Bank  y.  Beayer,  —  Heis.  161; 
Hull  y.  Fowlkes,  9  Heis.  746;  Lea  y.  Cain,  4  Cold.  392;  Hume 
et  al.  y.  Commercial  Bank«  1  Lea  220;  Robertson,  Bz'r,  etc., 
y.  Wilbum  et  al..  1  Lea  638;  Meredith  and  wife  y.  Dayid  Little 
et  al.,  6  Lea  517;  Boyd  y.  Robinson,  9  Pick.  1;  Ross  y.  Swaa, 
7  Lea  463;  Mason  y.  Anderson,  3  Bax.  290;  Gentry  y.  Gentry, 
1  Sneed  87. 

2.  CHANCERY  JURISDICTION.     Not  Acquired  by  Consent.    To 
Set  Up  Lost  Will,  Correct  Mistakes  and  Supply  Omissions. 

The  Jurisdiction  of  the  chancery  court  can  not  depend  on  the 
consent  of  the  parties,  but  where  it  is  shown  that  what  pur- 
ported to  be  a  last  will  and  testament  was  regularly  probated 
and  ordered  to  be  copied  on  the  will  book;  that  said  paper 
writing  was  afterward  lost  or  destroyed,  and  that  it  was  not 
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correctly  copied  on  the  will  book«  chancery  has  Jurisdiction 
to  set  up  and  supply  the  lost  will,  correct  mistakes,  and  to  sup- 
ply words  or  clauses  accidentally  or  unintentionally  omitted, 
either  by  the  draftsman  who  wrote  the  will  at  the  request  of 
the  testator  or  by  the  county  court  clerk  when  he  recorded  the 
wllL     {Post,  pp.  890-392.) 

Cited:  Wlsener  &  Brown  v.  Maupln  and  wife,  2  Baz.  342;  Bnch- 
ai£an  et  uz.  v.  Matlock  et  aLj  8  Hum.  390;  BUza  Morris  y. 
James  Swaney,  7  Hels.  591. 


FROM  CLAIBORNE. 


Appeal  from  the  Chancery  Court  of  Claiborne  County. 
— John  K.  Shields,  Chancellor. 

O.  W.  Montgomery  and  Rogers  &  Bogers,  for  com- 
plainant. 

J.  G.  BosE,  for  defendant 


Barton,  J. — This  is  a  contest  between  the  children 
and  heirs  and  widow  of  one  James  Teague,  deceased,  of 
Claiborne  county,  over  certain  lands  of  which  the  said 
James  Teague  died  possessed.  On  March  12,  1890, 
James  Teague,  Sr.,  made  what  purports  to  be  his  will, 
and  in  a  few  days  thereafter  died  in  Claiborne  county, 
Tennessee.  On  April  7,  1890,  this  will  was  offered  for 
probate  in  the  county  court  of  said  county  and  admitted 
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to  record,  but  whether  correctly  copied  op  not  is  a  con- 
tested question.  A  paper  writing  purporting  to  be  a 
will  was  fQed  but  afterwards  lost.  A  fatality  seems  to 
accompany  the  parties  and  the  property  in  this  case, 
the  result  of  which  is  that  it  seems  that  at  no  stage  of 
the  proceedings  were  any  of  the  parties  able  to  state 
definitely  their  meaning,  and  this  fatality  seems  to 
accompany  them  into  their  pleadings  in  court.  What 
purports  to  be  a  copy  of  the  will  said  to  have  been  made 
by  James  Teague  is  filed  as  an  exhibit  to  the  cross-bill 
in  this  cause,  and  is  in  the  words  and  figures  follow- 
ing: 

^^State  of  Tennessee,  Claiborne  county,  March  12, 1890. 
"James  Teague,  Sr.,  being  in  proper  mind  do  will  and 
bequeath  to  my  son  Joshua  Teague  all  the  home  farm, 
also  the  property  and  wagon,  one  set  of  blacksmith  tools, 
and  the  farming  implements;  also  my  wife  Abigail 
Teague  [the  money  on  hand  and  made] ;  also  Emily 
King  to  have  f  200. 00  of  this  land  that's  put  on  the 
market;  also  this  was  to  be  the  consideration  of  Joshua 
Teague  to  take  care  of  me  and  his  mother  as  long  as  we 
live;  also  Martha  Chadwell  to  have  |100.00  of  the  land 
that's  put  on  the  market" 

his 
"Attest  my —         James  X  Tbagub 

mark. 
^'Attest:— 

"Wm.  R.  Pennington. 

"Jno.  W.  Pennington. 

«Wm.  King." 
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As  copied  on  record  of  wills,  the  words  in  brackets 
above — "money  on  hand  and  made"— do  not  appear,  and 
it  is  alleged  were  left  out  by  mistake. 

T.  M.  C.  King,  the  son-in-law  of  the  testator,  qualified 
as  the  administrator  of  the  estate  with  will  annexed, 
and  filed  his  bill  in  the  chancery  court  of  Claiborne 
county  to  have  the  will  construed.  The  contention  arose 
among  the  children  and  heirs  over  this  paper  and  its 
probate  and  recording  in  the  county  court.  While  this 
bill  was  pending,  on  the  twenty-third  day  of  August, 
1890,  the  children  and  heirs  attempted  to  make  a  settle- 
ment of  their  disputes,  arid  entered  into  written  con- 
tracts for  that  purpose,  as  follows :  All  the  heirs  except 
Joshua  Teague,  the  principal  devisee  named  in  the  will, 
signed  an  agreement  which  was  in  the  following  words : 

"Article  of  agreement  between  the  heirs  of  James 
Teague,  Sr.,  deceased:  That  the  heirs  bind  themselves 
under  this  agreement,  that  is  the  heirs  of  James  Teague, 
deceased,  whereas  the  said  James  Teague  above  named 
made  a  will  before  his  death  and  willed  his  home  farm 
where  he  lived  at  the  time  of  his  death  to  his  youngest 

• 

son  Joshua  Teague,  and  also  what  stock  he  had,  and 
the  farm  tools,  and  willed  his  wife  Abigail  Teague  what 
money  he  had  at  the  time  of  his  death,  and  in  the  will 
his  wife  Abigail  Teague  was  to  have  one-third  of  the 
home  farm  which  he  left  at  the  time  of  his  death  as  long 
as  she  remained  his  widow,  and  this  is  the  contents  of 
this  agreement,  that  the  heirs  James  Teague,  de- 
ceased, did  not  mention,  that  is  the  heirs  in  his  will,  is 
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not  to  never  contend  for  anything  that  the  said  James 
Teague  willed  to  Joshua  Teague  his  son,  and  his  wife, 
that  is  the  land  and  stock  and  money  above  written. 
This  Aug.  23,  1890"  and  signed  by  all  the  children  as 
above  stated. 

Joshua  Teague  and  the  widow  Abigail  Teague,  as  a 
contemporaneous  paper,  signed  and  executed  the  fol- 
lowing : 

^^Article  of  agreement  between  Joshua  Teague  and 
heirs  of  James  Teague,  Sr.,  deceased,  Abigail  Teague^ 
wife  of  James  Teague,  deceased,  whereas  the  said  Joshua 
Teague,  heirs  of  James  Teague,  deceased,  and  Abigail^ 
his  wife,  binds  themselves  in  this  contract  to  the  rest 
of  James  Teague's  heirs,  deceased,  not  to  never  meddle 
with  the  rest  of  his  heirs  anything  that  he  owned  at  his 
death,  the  outland  that  fall  to  the  heirs  he  did  not  name 
in  his  will.  Joshua  Teague  and  Abigail  Teague  is  not 
to  meddle  with  the  outland,  this  four  tracts  of  land 
James  Teague,  deceased,  did  not  will  to  his  son  Joshua 
Teague  and  this  is  a  final  settlement 

"Joshua  Teague. 
"Abigail  Teagub.^^ 

After  this  settlement  a  trade  was  negotiated  with 
one  A.  Oatliff  for  the  sale  of  the  lands  known  as  the 
"outlands"  at  the  price  of  {2,400,  for  which  land  all  the 
heirs,  including  Joshua  Teague,  and  also  the  widow, 
made  and  executed  a  deed  which  they  placed  in  the 
hands  of  one  King  to  deliver  to  Oatliff  on  his  payment 
or  satisfactory  arrangement  for  the  payment  of  the 
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purchase-money.  Subsequently  Joshua  Teague  made 
some  claim  for  his  mother  for  the  entire  proceeds  of  the 
lands  to  be  sold  to  Gatlifif,  who  thereupon  refused  to  pay, 
when  the  original  bill  in  this  cause  was  filed  on  the  six- 
teenth of  November,  1891.  The  complainants  in  the  bill 
are  the  children  and  all  of  the  children  of  James  Teague, 
deceased,  except  Joshua  Teague,  and  the  bill  is  filed 
against  Joshua  Teague  and  Ancile  Gatliff,  the  alleged 
purchaser  of  the  land.  The  bill  alleges  that  James 
Teague  died  intestate  and  the  owner  of  several  tracts 
of  land  described  in  the  bill,  one  of  them  known  as  the 
^*home  tract,"  and  the  other  tracts,  those  referred  to  in 
the  record  and  the  settlement  of  the  parties  above  men- 
tioned, as  the  outlands.  The  bill  alleges  that  these  out- 
lands  had  been  sold  to  Gatliff  at  the  price  of  $2,400,  or 
at  the  rate  of  eight  dollars  per  acre,  and  that  there  were 
about  three  hundred  acres;  that  all  of  the  heirs  had 
joined  in  the  conveyance,  including  Joshua  Teague,  and 
placed  the  deed  in  the  hands  of  King  to  be  delivered  as 
above  stated ;  that  thereupon  Joshua  Teague  had  set  up 
his  claim  as  above  stated,  and  Gatliff  had  declined  to 
complete  the  purchase  until  the  matter  was  settled  ;j 
alleges  that  Joshua  Teague's  claim  was  unfounded, 
and  unjust;  the  bill  further  alleges  that  the  tract 
known  as  the  home  tract  is  so  situated  that  it  cannot 
be  partitioned  in  kind,  and  asks  that  it  be  sold  for 
partition ;  the  bill  further  prays  that  Gatliff  be  required 
to  complete  his  purchase  and  pay  his  money  into  court, 
so  that  the  rights  of  the  parties  might  be  settled 
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and  adjudicated  in  said  lands,  both  as  to  the  lands 
sold  to  GatliflP  and  as  to  the  home  place;  that  if 
the  home  place  cannot  be  properly  sold  that  it  be 
partitioned  in  kind;  and  for  general  relief.  The 
bill  does  not  indicate  exactly  what  settlement  it  de- 
sires as  between  the  complainants  and  Joshua  Teague, 
unless  it  may  be  inferred  that  all  were  entitled 
to  an  equal  division  of  the  funds  from  the  outlands. 
The  widow  was  not  mentioned  in  the  bill.  A  paper  is 
filed  in  the  record  which  purports  to  be  an  answer  of  the 
defendants  Joshua  Teague,  Ancile  Gatliff  and  the  peti- 
tion of  Abigail  Teague  as  widow  of  James  Teague,  de- 
ceased, who  asks  to  be  allowed  to  become  a  party  to  the 
suit.  This  answer,  which  is  also  filed  as  a  croBS-bill, 
denies  that  James  Teague,  Sr.,  died  intestate,  but  says 
he  left  a  will,  a  copy  of  which  is  filed  as  above  stated. 
It  admits  that  the  testator  had  been  the  owner  of  the 
land  described  in  the  bill,  and  was  the  owner  thereof 
at  the  time  of  his  death,  but  had  given  the  complainant 
Calvin  Teague  an  option  on  the  land  at  eight  dollars' 
per  acre.  This  paper  purporting  to  be  the  answer  and 
cross-bill,  as  it  appears  copied  into  the  transcript,  is 
almost  as  great  a  linguistic  puzzle  as  the  other  paper 
above  set  out  It  is  contradictory  and  in  some  places 
almost  unintelligible.  It  states  that  James  Teague 
entered  into  the  agreement  of  option  with  complainant 
Calvin  Teague,  in  which  he,  the  said  James  Teague,  Sr., 
was  to  have  eight  dollars  per  acre  for  all  the  land  men- 
tioned in  the  bill  as  the  ^^home  place,''  which  is  the  same 
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as  mentioned  in  the  will  as  ^^home  farm/'  The  other 
lands  mentioned  in  the  bill  are  the  same  mentioned  in 
the  will,  "this  land  put  on  the  market/'  It  further 
alleges  that  Calvin  Teague  had  told  the  testator  that 
the  eight  dollars  per  acre  would  be  forthcoming  when 
the  time  of  option  expired,  which  time  did  expire  about 
the  time  of  the  testator's  death.  This  answer  and 
cross-bill  then  alleges  that  Joshua  Teague  did  execute  to 
Gatliff  a  deed  for  his  interest  at  eight  dollars  per  acre, 
but  that  he  did  this  because  he  expected  his  father's  will 
to  be  carried  out,  and  the  money  made  out  of  the  same 
to  be  paid  to  his  widow  Abigail ;  that  while  the  contract 
was  made  with  Calvin  Teague,  it  was  made  with  him  as 
agent,  in  pursuance  of  option  that  he  had  held  from  his 
father.  This  bill  criticises  the  complainants  for  leaving 
out  all  mention  of  their  mother. 

The  paper  then  charges  exhibit  A,  above  mentioned, 
"is  a  true  copy  of  the  last  will  and  testament  of  James 
Teague,  deceased,  with  the  interlineations;"  "that  in 
said  will  *the  money  on  hand  and  made'  included  the 
money  realized  ^of  this  land  put  on  the  market,'  with 
the  exception  named  in  the  will,  and  that  said  money 
rightfully  belongs  to  Abigail  Teague,  the  testator's 
wife;"  that  the  words  "money  on  hand  and  made," 
appear  in  the  original  will  as  probated  in  said  county 
court,  which  is  lost  or  mislaid,  and  cannot  be  founds 
and  that  by  omission  and  mistake  the  said  words  were 
left  out  of  the  records  of  the  county  court  at  the  time 
when  the  same  was  probated  and  spread  on  the  record; 
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^^that  the  home  place  is  the  same  as  named  in  the  will 
as  such  and  rightfully  belongs  to  the  respondent  Joshua 
Teague^  subject^  however^  to  the  homestead  and  dower 
of  the  testator^s  surviving  wifa" 

It  charges  Calvin  Teague  with  trying  to  defeat  and 
defraud  his  mother,  and  ''cast  his  aged*mother  out  to 
the  wide  world."  This  cross-bill  prays  that  the  answer 
be  taken  as  a  petition  on  behalf  of  Abigail  Teague  to 
become  a  party  thereto,  and  that  "the  will  of  the  testator 
as  probated  be  properly  set  up  and  ^constructed';  and 
the  omission  referred  to  supplied  by  the  decree  of  the 
court ;  that  the  home  place  be  allotted  to  Abigail  Teague 
as  homestead  and  dower,"  and  for  general  relief. 

To  this  cross-bill  a  demurrer  was  filed  by  the  original 
complainants,  the  grounds  being  that  the  cross-bill  was 
^^ unintelligent^  and  did  not  convey  a  reasonable  cer- 
tainty of  meaning,  nor  contain  a  substantial  cause  of 
action,  and  it  was  impossible  to  tell  what  averments 
were  contained  therein  or  what  relief  was  sought;  that 
the  paper  was  a  mixture  containing  an  answer,  a  peti- 
tion and  a  cross-bill,  mixed  and  intermixed,  so  that  it 
was  impossible  to  tell  which  was  an  answer,  which  a 
petition  and  which  a  cross-bill ;  that  Abigail  Teague  not 
being  a  party  had  no  right  to  file  a  cross-bill ;  that  the 
paper  contained  inconsistent  clauses  and  claims,  in  that 
it  claims  that  the  home  place  was  willed  to  Joshua 
Teague,  and  the  other  land  to  his  mother,  and  yet 
claimed  homestead  and  dower  for  the  widow  Abigail  in 
the  same  tract. 
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An  order  was  entered  in  the  cause  allowing  Abigail 
Teague  to  become  a  party^  and  that  the  paper  be  treated 
as  her  answer  and  cross-bill.  The  demurrer  was  over- 
ruled. The  original  complainants  thereupon  filed  an 
answer  admitting  that  Abigail  Teague  was  the  widow 
of  Jas.  Teague,  deceased,  and  that  she  was  entitled  to 
a  dower  and  homestead  in  the  home  tract  and  other 
lands.  They  deny  the  execution  of  the  paper,  exhibit 
A,  as  a  last  will  and  testament;  deny  that  if  James 
Teague  signed  the  paper  he  was  of  sound  mind  and 
disposing  memory,  and  deny  that  he  could  dispose  of 
his  property ;  they  deny  if  the  paper  is  established  as  a 
will  it  is  subject  to  the  construction  placed  on  it  by  the 
complainants  in  the  cross-bill ;  they  deny  that  the  words, 
"money  on  hands"  and  "made,"  were  in  the  original 
paper  purporting  to  be  the  last  will  and  testament  of 
James  Teague,  deceased;  allege  in  any  event>  that  the 
paper,  exhibit  A,  is  so  vague  and  uncertain  of  meaning 
that  it  cannot  have  any  force,  effect,  or  value,  as  a  testa- 
ment, and  then  says,  and  this  is  the  only  reference  in  all 
the  pleadings  to  the  compromise  adjustment  and  family 
settlement :  "If  the  complainant  in  the  cross-bill  should 
succeed  in  establishing  said  paper  as  the  last  will  and 
testament  of  the  deceased,  then  these  defendants  aver 
that  since  the  death  of  the  said  James  Teague,  the  com- 
plainants have  by  their  contract  with  these  defendants 
in  reference  to  the  sale  and  disposition  of  the  estate  of 
the  deceased,  estopped  themselves  to  rely  on  said  paper^ 
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as  they  have  contracted  for  a  valnable  consideration  not 
to  rely  on  the  same  as  the  will  of  the  deceased,  which 
contract  aa  well  as  the  terms  thereof  will  be  fully  shown 
by  the  proof  of  the  cause;"  they  deny  that  James  Teague 
had,  at  the  time  of  his  death,  any  existing  contract  for 
the  sale  of  the  land ;  they  deny  that  they  had  anything  to 
do  with  the  execution  of  the  allied  will ;  deny  that  de- 
fendant Calvin  Teague  was  agent  of  his  father  as  to  the 
sale  of  these  lands;  deny  that  the  contract  made  with 
Gatlijff  was  made  by  him  as  an  agent  or  under  any  op- 
tion ;  deny  that  Calvin  Teague  had  betrayed  any  trust ; 
and  then  say :  ^^But  knowing  that  the  deceased  died 
intestate  as  to  all  of  his  estate,  said  defendant  joined 
the  other  heirs  in  conveying  a  portion  of  the  real  estate 
which  descended  to  them,  and  now  joins  all  of  the  heirs 
except  complainant  Joshua,  in  an  effort  to  sell  the  re- 
mainder, subject  to  the  right  of  the  widow,  for  a  purpose 
of  a  fair  and  equitable  distribution  thereof,  under  the 
laws  of  descent;''  then  made  general  denial  of  all  the 
all^ations  of  the  cross-bill  not  theretofore  specially 
denied.    And  such  is  the  state  of  the  pleadings. 

Some  proof  was  taken  in  the  cause,  and  then  on  the 
sixth  of  January,  1893,  the  following  agreement  was  . 
made  and  filed  in  the  record : 

"Calvin  Teague  et  als.  v.  Joshua  Teague  et  als. 

Bill  and  cross-bill. 

"In  this  cause  it  appearing  that  an  issue  has  been 
made  under  the  cross-bill  as  to  the  validily  of  a  paper 
filed  as  exhibit  'A'  to  the  cross-bill,  purporting  to  be 
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the  last  will  and  testament  of  James  Teague,  deceased, 
and  it  api>earing  that  said  cross-bill  seeks  to  have  ex- 
hibit 'A'  set  up  and  construed,  and  an  alleged  omission 
therein  supplied  by  decree  of  this  court  in  this  cause,  and 
the  answer  to  the  cross-bill  denies  that  said  exhibit 'A' 
is  a  yalid  will,  and  alleges  that  the  said  James  Teague 
died  intestate ;  therefore,  to  avoid  a  multiplicity  of  suits 
and  the  expense  of  a  litigation  in  the  circuit  court  to 
test  the  validity  of  the  said  alleged  will,  and  to  settle 
all  matters  in  this  cause  growing  out  of  the  estate  of 
the  said  James  Teague,  as  set  forth  in  the  pleadings,  it 
is  agreed  by  the  parties  by  their  solicitors,  that  the 
validity  of  said  alleged  will  may  be  tried  and  adjudi- 
cated by  the  chancellor  in  this  cause,  and  that  proof 
may  be  taken  on  both  sides  on  that  question." 

After  this,  principally  on  this  issue,  a  great  deal  of 
evidence  was  taken,  more  than  fifty  depositions, 
and  among  other  things  the  forgoing  family  settle- 
ments were  produced,  filed  and  proven.  When  the 
case  was  finally  heard  by  the  chancellor  he  set 
up  and  established  this  settlement  and  adjudicated  the 
rights  of  the  parties  accordingly.  Prom  this  'de- 
cree Joshua  Teague  prayed  an  appeal  and  assigns 
errors  here.  The  widow,  Abigail  Teague,  had  died  pend- 
ing the  suit  and  the  case  was  revived  against  her  ad- 
ministrator. The  assignments  of  error  on  behalf  of 
Joshua  Teague  are,  in  substance,  that  the  chancellor 
was  in  error  because  all  parties  had  abandoned  the 
family  settlement,  and  the  original  complainants  had 
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ignored  it  in  all  their  pleadings  and  by  actions;  that 
it  was  not  in  issue  and  the  decree  of  the  chancellor  was 
coram  non  judice,  and  that  the  chancellor  should  have 
established  the  will  and  decreed  Joshua  Teague  and  his 
mother  entitled  to  all  the  property  thereunder. 

The  issues  presented,  as  we  think,  by  the  pleadings 
are,  whether  or  not  James  Teague  died  intestate  as  to 
the  lands  in  whole  or  in  part,  described  in  the  pleadings, 
and,  if  he  left  a  will,  what  that  will  was.  In  the  absence 
of  outside  information  no  one  could  ever  gather  from  the 
pleadings  that  there  has  been  a  family  settlement  which 
was  pleaded  and  relied  on.  The  mention  in  the  cross- 
bill of  an  agreement  for  a  valuable  consideration  not 
to  rely  on  the  will  cannot  be  held  to  be  a  plea  of  the 
settlement  At  least  the  terms  of  such  a  settlement 
should  have  been  stated,  so  that  the  court  could  look  to 
its  l^al  effect  But,  if  by  any  liberality  of  construc- 
tion it  might  otherwise  be  supposed  to  cover  this  agree- 
ment, this  idea  would  be  dissipated  on  looking  to  the 
agreement,  because  these  settlements  bind  the  complain- 
ants not  to  interfere  with  th^  home  place,  and  in  the 
very  next  paragraph  these  respondents  to  the  cross-bill 
say  they  join  in  the  application  to  have  all  the  lands  sold 
and  proceeds  distributed  according  to  the  laws  of 
descent,  thus  showing  they  are  repudiating  the  settle- 
ment themselves.  A  party  can  certainly  not  plead  and 
get  the  benefit  of  a  contract  and  in  the  same  paper 
repudiate  its  obligation. 

Having  reached  this  conclusion,  can  the  decree  of  the 
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chancellor  be  snBtained  on  the  ground  that  in  this  case 
he  has  reached  substantial  justice  by  ignoring  the  issue 
made  by  all  parties  and  compelling  them  all  to  do  what 
they  ought  to  have  done — stand  by  their  family  settle- 
menty  wisely  made  if  awkwardly  expressed?  To  do  so 
in  this  case  is  very  tempting^  and  would  relieve  us  from 
fhe  solution  of  questions  by  no  means  free  from  doubt. 
But  we  do  not  understand  that  we  are  permitted  to  do 
so.  We  have  no  authority  or  power  to  decide  ques- 
tions other  than  those  properly  presented  or  necessarily 
arising  from  the  case  made  in  the  pleadings.  Parties 
must  make  their  own  issues.  Belief  can  only  be  granted 
on  matters  appearing  in  the  pleadings,  and  must  be  ap- 
propriate to  facts  there  stated.  Barhee  v.  Tompkins,  4 
Sneed  623,  et  seq.;  Dodd  v.  Beerthaly  4  Heia  609,  and 
authorities  cited;  Bank  v.  Beaver^  Heis.  — ;  Daniel's 
Chy.  Pr.  (Coop.)  5  Ed.,  p.  738  and  note,  and  381  and 
note;  Hull  v.  Fowlkes,  9  Heis.  745;  Lea  v.  Cam,  4  Cold. 
392 ;  7  Heis.  50 ;  9  Heis.  401 ;  12  Heis.  679 ;  1  Lea  220  and 
633;  6  Lea  517. 

We  understand  it  to  be  the  policy,  and  that  our 
courts  will  sustain  family  settlements  whenever  it  can 
be  done.  Boyd  v.  Rohinson,  9  Pick.  1.  But  we  do  not 
understand  that  they  will  do  so  when  no  one  asks  it  and 
when  the  parties  have  themselves  repudiated  them.  We 
also  understand  that  an  abandonment  will  not  be  pre- 
sumed or  inferred  but  must  be  made  to  clearly  appear : 
Ro88  V.  Swan,  7  Lea  463 ;  Mason  v.  Anderson,  3  Baxter 
290;  Gentry  v.  Gentry,  1  Sneed  87. 
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In  this  case  we  have  not  only  a  failure  to  rely  on  the 
family  settlement  in  the  pleadings^  but  an  absolute  re- 
pudiation of  the  contracts^  ajid  application  for  relief 
antagonistic  to  the  settlement;  a  clearer  case  of  abandon- 
ment^ repudiation  and  estoppel  could  hardly  be  made. 
It  is  perfectly  obvious  that  the  pow»  of  greed  was  so 
strong  with  all  the  parties  that,  rather  than  stand  by 
the  conservative  settlement  and  all  get  something,  they 
prefer  to  abandon  their  right  under  that,  and  each  and 
all  go  for  everything  in  sight  On  this  they  were  one; 
their  minds  met,  and,  whatever  doubt  there  may  be  on 
other  points,  there  is  none  on  this.  This  leaves  the  case, 
then,  on  the  issue  made  by  the  parties :  Did  the  father, 
James  Teague,  leave  a  will,  and,  if  so,  what  was  it  and 
what  was  its  effect? 

The  parties  have  filed,  as  above  shown,  an  agreement 
that  the  chancery  court  might  try  the  issue  of  devisavit 
vel  non.  It  is  a  general  principle  that  where  the  court 
has  no  jurisdiction  of  the  subject-matter  it  cannot  be 
given  by  consent,  but  we  think  this  case  is  not  dependent 
on  this  question,  nor  is  it  necessary  to  consider,  even 
if  this  were  not  so,  whether  or  not  this  is  a  case  where 
the  court,  having  taken  jurisdiction  for  one  purpose  may 
not  maintain  it  for  all  and  grant  full  relief.  There  are 
other,  clearer  and  more  satisfactory  grounds  of  juris- 
diction on  which  the  case  may  be  maintained,  both  under 
the  original  bill  and  cross-bill.  While,  as  we  have  noted, 
the!  cross-bill  is  very  confusing  and  badly  drawn,  but 
still,  informal  as  it  is,  one  object  is  clear  and  relief 
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sought  plain  {Bank  v.  Bewley,  1  How.  151),  viz. :  that 
the  original  will  was  lost  and  error  made  in  copying; 
that  complainants  on  cross-bill  wanted  to  have  it  set  np, 
omitted  phrases  supplied,  and  have  the  will  "con- 
structed," by  which  it  is  presumed  is  meant  "construed/^ 
The  jurisdiction  of  the  chancery  court  is  clear  to  set  up 
and  supply  lost  wills.  2  Baz.  344 ;  8  Hum.  390 ;  7  Heis. 
691. 

There  is  also  a  very  clear  and  very  important  ground 
of  equity  jurisdiction  that  arises  in  exceptional  cases 
like  this,  to  correct  mistakes  in  a  will  which  ap- 
pear on  the  face  or  are  made  to  appear  from  the  legal 
construction  of  its  terms,  and  to  supply  words  or  clauses 
accidentally  or  unintentionally  omitted,  so  as  to  carry 
out  the  wish  of  the  testator  in  cases  where  there  is  am- 
biguity apparent  on  the  face  of  the  paper.  This  ground 
of  jurisdiction  is  forcibly  shown  and  clearly  set  forth 
in  the  case  of  Etherly  v.  Etherly  et  (Us.,  1  Cold.  462  and 
following.  This  jurisdiction  Judge  McKinney  pro- 
nounced as  one  of  the  greatest  importance  and  of  an  ex- 
tremely delicate  and  dangerous  character,  but  one 
clearly  and  firmly  established  under  our  laws  as  now 
administered ;  and  that  case  in  its  facts  was  almost  pre* 
cisely  like  the  one  at  bar.  Both  the  pleadings  and  proof 
show  and  we  find  that  a  paper  writing  purporting  to  be 
the  last  will  and  testament  of  James  Teague,  deceased, 
was  regularly  offered  and  probated  in  the  county  court 
of  Claiborne  county,  and  ordered  to  be  copied  on  the 
will-book.    It  is  also  without  dispute  that  that  paper 
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had  been  lost  or  destroyed.  It  is  contended  that  the 
paper  was  not  correctly  copied  on  the  will-book.  The 
weight  of  evidence,  to  our  minds,  establishes  this  con- 
tention, and  we  so  find  the  fact  to  be,  but  we  do  not 
think,  in  the  view  we  take  of  this  case,  that  the  finding 
of  this  fact  is  necessary  or  absolutely  essential  to  a 
correct  conclusion  in  this  case.  For,  if  the  will  was  not 
correctly  copied,  but  erroneously  copied,  as  contended, 
then  we  think  the  jurisdiction  of  this  court  would  be 
clear  to  set  up  and  establish  the  true  will  and  to  correct 
the  will-book;  but,  if  it  was  correctly  copied,  then  we 
think  the  case  comes  directly  within  the  holding  of  the 
case  of  Etherly  v.  Etherly,  1  Cold.  462,  and  the  jurisdic- 
tion and  the  duty  of  the  court  is  plain  to  supply  the 
words  accidentally  omitted  by  the  draftsman  of  the  will, 
so  as  to  carry  out  the  intention  of  the  testator.  So, 
pursuing  the  duty  imposed  upon  us  by  these  conclusions, 
after  carefully  weighing  all  the  evidence,  we  find  that 
the  will  made  by  the  testator,  supplying  the  words  acci- 
dentally and  unintentionally  omitted  either  by  the 
draftsman  King,  who  wrote  the  will  at  the  request  of 
the  testator,  or  by  the  county  court  clerk,  when  he 
recorded  the  will,  was  as  follows : 

"March  12, 1890.  James  Teague,  Sr.,  being  in  proper 
mind  do  will  and  bequeath  to  my  son  Joshua  Teague  all 
the  home  farm,  also  the  property  and  wagon,  one  set  of 
blacksmith  tools,  and  also  to  my  wife  Abigail  Teague 
all  money  on  hand;  also  Emily  King  to  have  |200.00  of 
this  land  that's  put  on  the  market;  also  this  was  to  be 
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a  consideratioii  of  Joshua  Teague  to  take  eare  of  me  and 

his  mother  as  long  as  we  live^  also  Martha  Ghadwell  to 

have  flOO.OO^  of  the  land  that's  put  on  the  market" 

his 
"Attest  my —       James  X  Tbagub 

mark 
"Attest:    Wm  B.  Pennington. 

"Jno.  W.  Pennington. 

"Wm.  King.'" 

This  we  think  and  find  was  the  will  that  was  actually 
made  and  understood  by  the  testator  at  the  time.  It  ia 
contended  by  complainant  in  the  cross-bill  that  the 
words  "and  made,"  immediately  after  the  "money  on 
hands,"  were  also  inserted  in  the  will,  and  that  it  was 
intended  by  these  words  to  cover  the  lands  known  as 
the  "outlands,"  on  which  it  is  alleged  he  had  given  an 
option  to  Calvin  Teague,  and  which  he  considered  and 
treated  as  "money  on  hands,"  but  we  do  not  find  that  the 
proof  satisfactorily  sustains  this  contention,  though 
there  is  some  evidence  favoring  this  view.  But  the  pre- 
cise words  are  not  proven  with  sufficient  clearness,  and 
the  general  tendency  and  weight  of  the  balance  of  the 
evidence  is  simply  that  the  widow  was  to  have  the  money 
on  hands,  and  in  absence  of  more  satisfactory  proof  we 
cannot  find  as  a  fact  that  the  words  were  inserted  or 
that  the  testator  intended  to  convey  these  outlying  lands 
to  his  wife,  and  as  to  these  laods  we  find  that  the  testa- 
tor died  intestate,  and  therefore  conclude  that  the  orig- 
inal bill  could  be  maintained  to  enforce  the  contract  of 
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sale  into  which  all  the  parties  had  entered  for  those 
landSy  and  for  a  division  of  money  and  proceeds  arising 
therefrom  according  to  the  laws  of  descent  and  distribn- 
tion. 

While  we  think  the  probate  of  the  will  in  the  connly 
court  establishes  conclusively  that  the  testator  duly 
signed  and  executed  it,  and  that  he  was  competent  to 
make  a  will,  and  that  this  probate  cannot  be  collaterally 
attacked,  as  attempted  in  this  case,  yet,  acting  under  the 
duty  imposed  upon  us  to  find  all  the  material  facts,  and 
acting  on  the  suppot>ition  that  the  supreme  court,  on 
appeal,  might  differ  with  our  view  and  hold  that  the 
agreement  of  the  parties  made  in  this  case,  and  before 
referred  to,  was  effective  to  establish  an  issue  of 
devisavit  vel  non,  which  the  parties  are  entitled  to  have 
tried  and  disposed  of,  we  find  as  facts:  That  James 
Teague,  Sr.,  did  properly  make,  execute  and  publish,  as 
his  last  will  and  testament  the  paper  probated  in  the 
county  court,  corrected  and  reading  as  above  set  forth, 
and  we  find  that  at  the  time  of  so  doing  he  was  of  sound 
mind  and  disposing  memory,  and  capable  of  making, 
and  that  he  did  make,  a  valid  will. 

Under  our  findings,  as  above  shown,  the  widdw  having 
died,  her  representative  has  no  other  interest  in  this 
case.  It  therefore  results  that  the  decree  of  the  chan- 
cellor will  be  modified  in  accordance  with  our  findings. 
Joshua  Teague,  complainant  in  the  cross-bill  will  be 
entitled  to  a  decree  for  his  share  of  the  proceeds  of  the 
land  sold  to  Gatliff  and  of  the  decree  rendered  against 
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Gatliff  for  the  pupchase-money  on  his  contract;  and 
the  cause  will  be  remaQded  to  the  chancery  court  of 
Claiborne  county  to  enforce  the  collection  of  the  pur- 
chase-money on  the  land  sold,  and  the  disposition  of  the 
proceeds  in  accordance  with  these  findings. 

Each  of  the  heirs  will  be  entitled  to  their  equal  share 
of  the  proceeds  of  said  land,  and  judgment  where  they 
have  not  sold  and  disposed  of  the  same  as  shown  by  the 
record,  and  decree  will  be  entered  accordingly.  The 
costs  will  be  paid  out  of  the  fund  in  court.  Joshua 
Teague  will  also  be  decreed  the  title  and  possession  of 
the  "home  farm,"  and  the  will  will  be  set  up  and  estab- 
lished as  before  indicated* 

All  concur^ 


396  TENNESSEE  CHANCERY 


Cabbie  Saillabd  v.  John  Saillabd. 
(knoxville.   june  13,  1896.) 

Affirmed  by  the  Supreme  Court  without  modification,  —^  1898. 

1.  DIVORCE.  Abandonment  Not  Shown,  When. 
Abandonment  in  the  sense  of  the  statute  is  not  shown^  where  al- 
leged as  a  ground  for  divorce,  where  it  appears  that  the  de- 
fendant  left  the  house  Saturday  evening,  taking  his  clothes; 
that  he  returned  the  following  Sunday  and  left  again,  returning 
again  the  following  Tuesday  night,  making  the  request,  "Carrie, 
can  I  stay  all  night?"  and  receiving  the  reply,  "Tes,  but  that 
is  all  the  good  it  will  do  you;"  and  that  soon  thereafter,  while 
still  at  the  house,  he  was  served  with  the  papers  in  the  present 
suit      iP08t,  pp.  398-400.) 

2.  SAME.    Failure  to  Provide  Not  Shown. 

Failure  to  provide,  when  alleged  as  a  ground  for  divorce,  is  not 
shown  where  it  is  proven  by  complainant's  own  witness  that 
up  to  one  month  preceding  the  filing  of  the  bill,  the  defendant 
had  provided  plenty  to  eat  for  his  wife,  and  it  appears  from 
other  testimony  that  defendant  always  paid  his  bills  at  the 
groceries  with  which  his  family  dealt;  that  defendant  never  pro- 
hibited the  grocers  furnishing  his  wife  with  whatever  she 
wanted,  and  that  she  could  have  gotten  anything  from  them 
that  she  wanted;  and  that  defendant  had  instructed  one  of  said 
grocers  to  let  his  family  have  anything  they  wanted.  {Post, 
pp.  400,  401.) 

3.  SAME.    Pleading  and  Practice.    Cruel  and  Inhuman  Treatment. 
The  following  allegations  of  cruel  and  inhuman  treatment  in  a  bill 

for  divorce  are  not  sufficient  to  sustain  a  decree,  vis.:  *'(1) 
The  defendant's  conduct  toward  her  since  shortly  after  their 
marriage  has  been  most  cruel,  unkind  and  brutaL  ...  (2) 
He  has  abused  aiid  mistreated  her  in  the  most  shameful  man- 
ner, and  has  rendered  her  life  intolerable.     (3)     For  several 
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months  past  the  defendant  has  been  even  more  than  unusnally 
cruel  and  unkind,  and  has  been  trying  to  force  complainant  to 
leave  him,  and  in  fact  has  frequently  told  her  that  their  house 
was  his  house  and  that  she  could  get  out  ...  (4)  That 
defendant  has  made  their  home  a  veritable  hell  on  earth,  and 
that  life  with  him  is  intolerable."  The  statute  requires  that 
there  must  be  "such  cruel  and  inhuman  treatment  or  conduct 
toward  his  wife  as  renders  it  unsafe  and  improper  for  her  to 
cohabit  with  him  and  be  under  his  dominion  and  control;  that 
he  has  offered  such  indignities  to  her  person  as  to  render  her 
condition  intolerable  and  thereby  forced  her  to  withdraw." 
There  must  be  an  element  of  physical  unsafety,  danger  or  in- 
dignity along  with  other  elements.     {Post,  pp.  401-405.) 

Cited:  Stewart  v.  Stewart,  2  Swan  692;  De  Armond  y.  De  Ar- 
mond,  8  Pick.  46;  Shell  y.  Shell,  2  Sneed  717;  Home  y.  Home, 
1  Tenn.  Ch.  269;  Ward  y.  Ward,  1  Tenn.  Oh.  262. 

Code  construed:    Shan.^  sec.  4202,  subsecs.  1,  2. 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
— T.  M.  McCoNNBLL,  Chancellor. 

Shepherd  &  Fbieeson^  for  complainant.  . 

Payne  &  Walker,  Pbitchabd  &  Sizbb^  Bible  and 
ToMLiNSON  FoBT^  f or  defendant 
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Barton^  J. — The  bill  and  supplemental  bill  in  thifi 
case  were  filed  to  obtain  divorce  and  alimony,  and  to  set 
aside  an  allied  fraudulent  conveyance  and  subject  the 
property  conveyed  to  the  decree  for  alimony.  Defend- 
ant John  Saillard  answered,  and  the  vendees  under  the 
deed  attacked,  who  were  his  children  and  a  previously 
divorced  wife  of  defendant  John  Saillard  also  filed 
answers.  Proof  was  heard  and  decree  rendered  by  the 
chancellor  in  favor  of  complainant,  awarding  divorce 
and  alimony,  and  setting  aside,  as  void,  the  conveyance 
attacked.  From  this  decree  defendants  all  appealed 
and  assign  errors  here;  the  grounds  assigned  being 
that :  ( 1 )  The  chancellor  erred  in  holding  and  decree- 
ing that  complainant  was  entitled  to  a  divorce;  (2) 
in  decreeing  alimony  and  counsel  fees;  (3)  in  decreeing 
conveyance  made  by  John  Saillard  to  tormep  wife  and 
children  fraudulent  and  void  and  setting  same  aside. 

The  first  and  main  contention  is  that  complainant  was 
not  entitled  to  a  divorca  The  grounds  on  which  the 
divorce  is  sought  may  be  stated  generally  as  follows: 
First,  that  defendant  abandoned  her;  that  he  refused, 
neglected,  and  failed  to  provide  for  her;  and,  second, 
cruel  and  inhuman  treatment,  etc. 

As  to  the  first  general  ground,  we  are  of  opinion  that 

the  proof  does  not  sustain  the  allegations  of  the  bill  as  to' 

abandonment,  and  failure,  refusal,  or  n^lect  to  pro- 
vide. 

There  is  proof  to  show  that  the  defendant  had  talked 
to  several  of  his  marital  infelicities,  and  of  his  intention 
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or  expectation  of  going  to  a  soldier's  home^  where  he 
seems  to  have  contemplated  spending  his  time  and  a  pen- 
sion which  a  kind  and  provident  government  had  given 
him,  in  the  qniet  and  peaceful  consumption  of  beer  and 
tobacco,  with  none  to  molest  or  make  him  afraid.  And 
it  is  also  proven  by  Mrs.  Saillard,  that  John  "went  off 
and  left  the  house  on  Saturday  evening,  after  quarreling 
all  week,  stating  that  he  had  tried  to  run  her  off  aud 
couldn't  do  it,  and  would  go  himself;  and  that  he  sent 
off  his  clothes."  But  she  says  he  had  come  back  and 
was  in  the  house  when  the  sheriff  served  the  summons 
in  this  suit  on  him,  which  was  on  the  following  day ;  and, 
according  to  her  statement,  he  must  have  come  back 
with  the  proper  feelings  of  repentance  and  humility,  be- 
cause, according  to  her  statement,  he  meekly  said  to  his 
spouse,  whom  he  doubtless  felt  was  "nursing  her  wrath 
to  keep  it  warm,"  "Carrie,  will  you  let  me  come  back 
again?"  John's  story  is,  that  he  went  off  Saturday 
night  and  came  back  Sunday;  that  he  took  his  suit  of 
Sunday  clothes  because  he  expected  to  go  to  church  next 
day ;  that  she  got  after  him  and  he  went  away  again  and 
came  back  Tuesday  night,  and  said  to  her,  "Carrie,  can  I 
stay  all  night?"  and  she  gave  him  permission,  saying^ 
*Tes,  but  that  is  all  the  good  it  will  do  you,"  and  soon 
after  the  sheriff  served  the  papers  on  him. 

Taking  either  version,  we  do  not  think  it  sufficient  to 
establish  the  character  of  permanent  and  premeditated 
abandonment  or  turning  out  of  doors  contemplated  by 
the  statute.    At  this  juncture,  at  least,  he  seems  to  have 
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been  in  rather  a  supplicatory  mood,  and  had  evidently 
not,  as  a  matter  of  fact,  abandoned  her.  We  think,  to 
fulfill  the  requirements  of  the  statute  on  this  point,  a 
more  complete  and  definite  separation  and  a  clearer  in- 
tention to  abandon  or  turn  out  of  doors  would  have  to 
be  made  to  appear.  After  a  week's  quarreling  it  would 
seem  that  a  temporary  absence  of  two  or  three  days  by 
one  of  the  high  contracting  parties  might  be  a  wise  pre- 
caution, acting  as  a  sedative,  and  conducive  to  more 
peaceful  and  harmonious  relations,  and  should  not  be 
made  the  basis  of  a  permanent  separation. 

As  to  the  failure  to  support,  we  find  the  proof  equally 
unsatisfactory.  It  is  positively  proven  by  the  complain- 
ant's own  witness  and  her  son  Wm.  Held,  that  up  to  the 
twentieth  of  January,  one  month  preceding  the  filing 
of  the  bill,  the  defendant  John  SaiUard  provided  for  his 
wife;  provided  plenty  to  eat.  The  bill  was  filed  Febru- 
ary 20,  1894.  This  son  says  after  January  23,  he  fur- 
nished his  mother  all  the  meat  that  was  used,  and 
that  she  went  to  Conner's  grocery  store  and  had  things 
charged  to  him.  But  he  also  proves  he  had  been  living 
at  Saillard's  without  paying  any  board,  and  he  does  not 
prove  SaiUard  had  refused  to  provide  or  pay  for  meat, 
etc. ;  while  Conner  and  Harrill,  two  grocery  men,  prove 
that  SaiUard  had  an  account  with  them,  and  that  Sail- 
lard  never  prohibited  them  from  furnishing  Mrs.  Sail- 
lard  with  whatever  she  wanted,  and  that  SaiUard  had 
always  paid  his  bills,  and  that  Mrs.  SaiUard  could  have 
gotten  anything  there  that  she  wanted,  and  that  the 
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amounts  paid  for  by  her  son  Held  were  small  and 
trifling.  Harrill  says  that  Salllard  had  given  him  in- 
structions to  let  his  family  have  anything  they  wanted. 
But  without  further  discussion  of  details,  it  is  only  nec- 
essary to  say  the  burden  and  weight  of  the  evidence 
shows  that  there  was  no  failure  on  the  part  of  the  de- 
fendant to  provide. 

As  to  the  other  ground  of  defendant's  cruel  and  in- 
human conduct  and  treatment,  it  is  first  objected  by 
defendant's  counsel  that  the  allegations  of  the  bill  on 
this  subject  are  insufficient  to  sustain  a  decree  for  di- 
vorce. And  it  is  the  law  of  this  State  that  the  allega- 
tions of  the  bill  must  be  clear  and  sufficient.  The  cause 
for  divorce  must  be  well  averred  in  the  petition,  if  not  in 
the  very  words  of  the  statute,  at  least  in  words  fully  equal 
and  definite  in  their  meaning;  and  the  circumstances 
of  time  and  place  must  be  stated  with  reasonable  cer- 
tainty. If  this  be  not  done,  the  proof  becomes  irrelevant 
and  useless,  and  no  decree  for  divorce  can  be  made. 
Stewart  v.  Stewart,  2  Swan  592;  DeArmond  v.  DeAr- 
mondy  8  Pick.  45.  In  the  last-named  case  it  is  said  in 
the  opinion  of  the  court  that  "the  peace  and  happiness 
of  society  largely  depend  upon  maintaining  the  marriage 
relation,  and  the  policy  of  the  State  is  to  encourage  and 
maintain  that  relation.  For  the  protection  of  society 
against  the  manifold  evils  that  would  necessarily  flow 
from  the  wanton  and  indiscriminate  severing  of  that 
relation,  the  legislature  has  declared  that  divorces  shall 

2  Tenn  Qhan— (26) 
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not  be  granted,  except  for  certain  causes,  which  are  dis- 
tinctly set  out  in  the  statute;  and  has  prescribed  what 
all^ations  shall  be  made  in  the  bill  or  petition  for  di- 
vorce, and  how  the  bill  or  petition  shall  be  verified.  All 
of  these  requirements  of  the  statute  are  for  the  benefit  of 
society,  and  not  for  the  benefit  of  the  parties.  .  .  . 
The  application  must  show  a  clean  and  meritorious  case 
under  the  statute." 

On  this  subject  the  allegations  of  the  bill  are  as  fol- 
lows: 

"1.  The  defendant's  conduct  towards  her  since  shortly 
after  their  marriage  has  been  most  cruel,  unkind  and 
brutal.     .     .     . 

"2.  He  has  abused  and  mistreated  her  in  the  most 
shameful  manner  and  has  rendered  her  life  intolerable. 

"3.  For  several  months  past  the  defendant  has  been 
even  more  than  unusually  cruel  and  unkind,  and  has 
been  trying  to  force  complainant  to  leave  him,  and  in 
fact  has  frequently  told  her  that  their  house  was  his 
house  and  that  she  could  get  out."  Then  follow  allega- 
tions of  abandonment  and  failure  to  support,  and  then 
it  is  charged : 

"4.  That  defendant  has  made  their  home  a  veritable 
hell  on  earth,  and  that  life  with  him  is  intolerable." 

This  last  charge  is  in  pretty  strong  language,  it  is 
true ;  but  it  must,  of  course,  be  taken  in  its  metaphorical 
sense.  The  words,  "Hell  on  earth"  have  not,  so  far  as 
we  are  aware  received  any  judicial  construction,  and 
cannot  necessarily  have  any  fixed  or  statutory  meaning. 
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It  mast  be  somewhat  a  matter  of  tast^  and  imagination 
as  to  what  would  be  a  veritable  hell  on  earth.  There 
are  marked  differences  of  opinion  abroad  as  to  what  the 
hell  not  on  earth  is,  and  indeed  as  to  whether  there  is 
such  a  place  or  condition.  And  all  that  we  can  infer 
from  such  language  is  that  a  hell  is  a  very  unpleasant 
place  or  situation.  But  what  would  be  very  unpleasant^ 
or  to  use  the  language  in  the  bill,  "hell,"  to  one  would 
to  another  of  different  tastes,  education  or  prejudices,  be 
perfectly  tolerable  or  even  pleasant.  For  instance,  in 
Dickens'  celebrated  novel  of  "The  Tale  of  Two  Cities,'^ 
Jerry  Crunchea's  wife  made  his  home  very  unpleasant  to 
him  by  her  habit  of  "flopping,'^  as  he  termed  it,  in  saying 
her  prayers  on  all  occasions.  So  a  habit  of  drinking  or 
smoking  might  to  the  refined  prohibitionist  be  intoler- 
able, a  hell  on  earth,  and  to  others  just  the  thing  that 
would  make  life  pleasant.  The  point  is,  this  language 
is  not,  in  our  opinion,  the  equivalent  of,  nor  does  it  de- 
scribe with  su£Bcient  certainty  the  status  or  conduct 
which  the  statute  provides  shall  be  ground  for  divorce. 

The  requirements  of  the  statute  are : 

"1.  That  the  husband  is  guilty  of  such  cruel  and  in- 
human treatment  or  conduct  towards  his  wife  as  renders 
it  unsafe  and  improper  for  her  to  cohabit  with  him,  and 
be  under  his  dominion  and  control. 

"2.  That  he  has  offered  such  indignities  to  her  per- 
son as  to  render  her  condition  intolerable,  and  therebv 
forced  her  to  withdraw." 

Under  the  first  clause  the  statute  gauges  the  charac- 
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ter  of  the  cruel  and  inhuman  treatment^  does  not  leave 
it  to  be  settled  by  different  standards  of  taste  and  pro- 
priety,  nor  include  (as  a  separate  element  at  least) 
wounded  or  shocked  feelings  and  sensibilities  alone.  It 
must  be  such  cruel  and  inhuman  treatment  as  render  it 
unsafe  and  improper  for  her  to  cohabit  with  him  and  be 
under  his  dominion  and  cfontrol. 

The  second  clause  also  treats  and  defines  the  words 
^^intolerable  condition."  It  must  result  from  such  in- 
dignities to  her  person  as  to  render  her  condition  intol- 
erable^  and  thereby  have  forced  her  to  withdraw. 

We  know  of  no  case  where  relief  has  boen  granted  un- 
less some  element  of  physical  unsafety,  danger  or  in- 
dignity along  with  other  elements  were  included;  and' 
the  statute  seems  to  contemplate  that  at  least  this  ele- 
ment should  enter  in  to  some  extent  At  least  it  clearly 
defines  conditions  that  shut  out  mere  incompatibility 
and  unhappiness  arising  therefrom. 

It  has  been  decided  that  mere  acerbity  of  temper,  oc- 
casional reproaches  or  rude  language  by  the  husband  to 
the  wife,  or  even  threats  of  personal  violence  where  none 
is  attempted,  constitute  no  ground  for  divorce.  The  in- 
dignities complained  of  must  be  such  as  to  render  her 
condition  so  intolerable  as  to  have  forced  her  to  with- 
draw. 2  Sneed  717.  Allegations  that  the  husband's 
treatment  has  been  cruel  and  inhuman  in  the  extreme, 
without  averring  that  it  rendered  it  unsafe  and  improi)ar 
for  her  to  cohabit,  etc.,  held  to  be  insufficient  1  Tenn. 
Ch.  259.    Also  an  averment  that  the  conduct  of  the  de- 


APPEALS  EEPOETS,  VOL.  2.  405 

Saillard  y.  Salllard. 

fendant  has  been  so  cruel  as  to  be  no  longer  bearable  is 
likewise  insufficient     1  Tenn.  Ch.  262. 

In  our  opinion  the  allegations  in  the  bill  as  to  cruel 
and  inhuman  treatment  are  insufficient  to  sustain  a  de- 
cree for  a  divorce,  and  the  case  must  be  treated  as  if  no 
such  allegations  were  made,  the  result  of  which,  of 
course,  will  be  that  all  evidence  in  relation  thereto  will 
be  held  to  be  incomi>etent  and  useless. 

But,  if  the  allegations  were  deemed  to  be  sufficient, 
we  are  not  satisfied,  taking  the  entire  record  together, 
that  such  a  case  is  presented  as  would  entitle,  the  com- 
plainant to  a  decree  on  the  proof.  The  case  as  presented 
is  one  of  decided  doubt  and  perplexity.  All  the  ma- 
terial allegations  of  anything  like  marked  cruelty  are 
sustained  aJone  by  the  testimony  of  the  complainant, 
and  are  as  hotly  denied  and  offset  by  the  testimony  of 
the  defendant  A  very  clear  case  of  decided  incompati- 
bility of  temperament  it  is  true  is  presented.  It  is  in 
proof  that  the  complainant  was  of  a  very  energetic  tem- 
perament and  of  high-tempered  disposition;  while,  on 
the  contrary,  the  husband  seems  to  have  been  of  a  de- 
cidedly reposeful  and  restful  nature,  the  proof  showing 
that  he  would  frequently  come  home,  and,  without  phy- 
sical indisposition  inducing,  go  to  bed  in  the  middle  of 
the  day  and  remain  there  for  two  or  three  days.  And 
his  wife^s  industrial  activity  seems  to  have  been  a  source 
of  irritation  to  him  rather  than  one  of  pride ;  as  he  says 
in  his  testimony  with  evident  feeling  that,  ^^That  woman 
would  work  if  she  were  dead."    The  wife  further  proves 
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that  at  times  he  was  very  kind,  devoted  and  aflfectionate. 
Or,  to  use  her  own  language :  "Sometimes  he  would  be 
so  awfully  good  you  would  think  he  would  eat  you  up, 
and  the  next  thing  he  would  curse  you  again."  This  is 
also  proven  by  her  two  daughters.  But  the  proof  also 
makes  it  clear  that  he  was  subject  to  periodical  erup- 
tions of  profanity  and  abuse ;  and  the  complainant  seems 
to  think  that  this  was  the  rule,  and  the  lucid  intervals 
of  kindness  the  exception.  But  it  is  equally  as  clear 
from  the  testimony  of  the  defendant,  as  corroborated  by 
other  witnesses,  and  as  shown  by  the  general  tenor  of  her 
testimony,  that  the  complainant  was  of  a  very  high  tem- 
per herself,  and  spoke  in  very  rude  and  outrageous  lan- 
guage to  and  of  her  husband.  According  to  the  testi- 
mony of  the  wife,  the  defendant  at  one  time,  a  year  or  so 
before  she  applied  for  divorce  slapi)ed  her,  and  that  at 
another  time  he  kicked  her.  Both  of  these  acts  are  de- 
nied by  the  defendant,  and  are  unsustained  by  any  other 
proof.  According  to  the  complainant's  own  testimony, 
at  the  time  he  is  said  to  have  kicked  her,  he  followed  her 
up  and  gave  her  a  kick  and  then  ran  out  through  the 
kitchen  and  "hollowed,"  "I  will  show  you  what  old  man 
Saillard  can  do."  But  it  seems  after  this  thev  lived  to- 
gether  several  months,  and  evidently  both  had  spells  of 
tractability  and  kindness,  because  she  says  that  she 
"washed  and  combed  that  man  every  single  morning.  I 
cut  his  hair  and  shaved  him  all  the  time  we  were  to- 
gether. I  was  always  proud  of  my  husband  and  wanted 
him  to  look  nice."    It  is  likewise  in  proof  by  disinter- 
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ested  witnesses,  so  far  as  we  can  see,  that  she  admitted 
having  slapped  him  and  threatened  at  times  to  shoot 
him.  Spoke  of  him  as  an  old  devil  and  an  old  brute.  It 
is  also  in  proof  by  the  colored  girl  who  lived  with  them 
that  in  one  of  their  fusses  she  threatened  to  shoot  Sail- 
lard  ;  told  him  if  he  did  not  go  away  she  would  get  the 
gun  and  shoot  his  brains  out.  That  she  went  in  there 
and  said  it  was  a  good  thing  it's  gone.  She  said  her 
son,  Held,  had  the  pistol.  The  same  witness  also  testi- 
fies to  her  saying  to  him  that  he  was  not  as  good  as  a 
negro,  and  referred  to  him  as  a  half  white  negro.  Ac- 
cording to  this  witness  there  was  a  great  deal  of  fussing 
between  Mr.  and  Mrs.  SaiUard,  and  Mr.  SaiUard  gener- 
ally started  it  But  this  witness  details  a  very  signifi- 
cant fact,  which  testimony  tallies  with  that  of  other  wit- 
nesses and  of  the  general  trend  of  the  testimony.  She 
says  when  they  would  get  into  a  fuss  he  would  run  out 
doors  and  just  "hollow."  This  and  the  other  testimony 
indicates  that,  as  a  rule,  Mr.  SaiUard  generally  had  to 
retreat  and  Mrs.  SaUlard  was  left  in  possession  of  the 
field. 

Without  going  further  into  the  unpleasant  details  of 
the  case,  it  is  sufficient  to  say  that  the  record,  as  we  read 
it,  presents  a  case  where  both  parties  have  been  guilty  of 
much  coarseness  of  manner  and  language,  of  inexcusable 
roughneiss  of  temper  and  treatment  (on  both  sides), 
irascibUity  and  unrestrained  passions  have  been  dis- 
played which  were  well  calculated  to  destroy  that  happi- 
ness and  domestic  peace  which  matrimony  is  designed 


408  TENNESSEE  CHANCERY 

Saillard  v.  Saillard. 

and  well  calculated  to  produce.  Neither  of  the  parties 
have  been  faultless  in  this  respect ;  but  the  course  of  both 
highly  censurable  and  disgraceful.  It  would  seem  ap- 
parent from  this  record  that  neither  of  these  parties  was 
of  a  very  reflned  nature  or  tolerant  disposition;  both 
were  from  the  lower  ranks  of  life,  addicted  to  high  tem- 
per and  coarse  and  abusive  languaga  It  would  seem 
that  shortly  after  their  marriage  a  contention  arose  be- 
tween them,  which  they  were  always  trying  to  settle, 
BB  to  who  should  "be  boss ;"  a  position  that  both  seemed 
to  have  aspired  to  with  like  determination  and  varying 
fortunes.  It  is  a  case  where  the  court  is  left  in  doubt 
as  to  who  may  be  most  to  blame  in  the  origination  and 
continuance  of  this  unseemly  strife;  and  if  we  were  to 
undertake  to  decide  this  question  we  might  readily  do 
injustice  to  either  side.  But,  as  we  understand  the  law, 
it  is  not  the  business  of  the  courts  to  decide  as  to  who  is 
right  or  who  is  wrong,  or  who  is  most  to  blame  in  such 
family  disputes.  It  is  only  sufficient  to  say  that  cases 
like  this,  of  outrageous  conduct  on  both  sides,  do  not 
present  the  cause  for  divorce  prescribed  in  the  statute. 
In  a  case  of  this  kind,  to  entitle  the  complainant  to  a  di- 
vorce, the  record  presented  must  not  be  one  of  mutual 
quarrels  and  recriminations,  or  even  family  fusses;  but 
to  entitle  the  complainant  to  the  relief,  it  must  clearly 
and  satisfactorily  appear  that  the  husband  has  been 
guilty  of  such  cruel  and  inhuman  treatment  as  to  render 
it  unsafe  and  improper  for  the  wife  to  live  and  cohabit 
with  him,  and  be  under  his  dominion  and  control,  or^ 
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that  he  has  offered  snch  indignities  to  her  person  as  to 
render  her  condition  intolerable  and  thereby  forced  her 
to  withdraw.  Giving  the  complainant  the  benefit  of  all 
legitimate  inferences^  such  a  clear  case  is  not,  in  our 
opinion,  made  out  as  is  required  by  the  statuta 

For  all  these  reasons  we  feel  impelled  to  direct  a  de- 
cree reversing  the  decree  of  the  chancellor  and  dismiss- 
ing complainant's  bill. 

All  the  judges  concur. 
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Manlovb  v.  Gaut  et  aJ. 

(NASHVILLE.    JANUARY  8,  1902.) 

AfSrmed  by  the  Supreme  Court  without  modification,  March  39. 1902. 

1.  WILL.     Construction.     Rents. 

The  widow  is  entitled,  under  a  will  giving  her  the  rents  of  a 
storehouse  until  it  is  sold,  to  all  the  rents  during  a  sufficient 
time,  after  the  testator's  deaths  within  which  the  storehouse 
could  have  been  sold,  and  also  to  the  rents  accruing  during  the 
period  for  which  the  sale  of  the  storehouse  was,  by  agreement 
among  the  devisees,  postponed,  less  the  taxes,  insurance  and 
interest  on  the  mortgage  held  on  the  property.  (Post,  pp.  434- 
438.) 

2.  SAME.    Sam£    Devise  Subject  to  Mortgage.     Interest.  Taxes. 

A  will  provided  that  all  debts  should  be  paid  by  funds  realized 
from  the  sale  of  a  storehouse;  by  a  codicil  to  the  will  it  is 
provided  that  the  executors  should  "sell  said  storehouse  .  .  . 
and  pay  the  balance  due  on  said  mortgage  [on  the  storehouse] 
and  my  funeral  expenses,  and  pay  taxes,  and  pay  the  balance 
to  my  said  wife  .  .  .  and  to  pay  the  interest  upon  ;ny 
mortgage  debt  upon  my  residence/'  etc.  He  disposes  of  his 
entire  estate^  but  nowhere  provides  for  the  payment  of  the 
principal  of  the  mortgage  on  the  residence. 

Held:  (a)  The  provision  in  the  original  will  for  the  payment  of 
all  the  debts  out  of  the  storehouse  fund  was  withdrawn  by  the 
codicil,  (b)  The  devisees  of  the  residence  took  same  subject 
to  the  mortgrage,.  in  proportion  to  their  respective  interests  un- 
der the  devise,  (c)  Out  of  the  fund  provided  by  the  sale  of 
the  storehouse,  the  executors,  after  paying  the  other  items  men- 
tioned, should  apply  the  remainder  to  interest  on  the  residence 
mortgage,  and  (d)  when  that  fund  was  exhausted  it  was  the 
duty  of  the  life  tenant  to  pay  said  interest  and  taxes.  {Past, 
pp.  438-444.) 
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Cited:  Pierce  ▼.  Ridley.  1  Bax.  145;  Cobb  ▼.  Denton,  6  Bax.  235; 
Wood  y.  Polk,  12  Heis.  220;  Meigs'  Digest  (MiUiken's  ed.),  p. 
2332,  subsec.  6,  and  cases  cited. 

8.  SPECIFIC  BEQUEST.  Rents,  Proceeds  of  Sale  of  Real  Estate, 
and  Money  In  Bank. 
Bequests  of  rents  not  in  existence  at  the  time  of  making  the  will, 
the  proceeds  of  the  sale  of  a  storehouse  left  after  paying  the 
mortgage  on  it  and  taxes,  and  money  in  bank  left  after  pay- 
ing expenses  and  doctor's  bill — held  to  be  specific  legacies. 
(Post,  pp.  444-449.) 

'Cited:  Darden  ▼.  Hatcher,  1  Cold.  513,  616,  and  authorities  cited; 
Martin  ▼.  Osborne,  1  Pick.  420,  423;  13  Am.  &  Eng.  Enc.  L., 
10,  and  authorities  cited;  8  Paige  104. 

'4.   CONTRIBUTION.     Pro  Rata  as  Between  Specific  Devises  and 
Specific  Bequests. 
In  the  case  of  a  deficiency  of  the  funds  of  an   estate   for   the 
payment  of  debts,  contribution,  as  between  specific  devises  and 
specific  bequests,  must  be  pro  rata.    {Post.  pp.  449-454.) 

Cited:  Alexander  ▼.  Miller,  7  Heis.  77,  79,  and  authorities  cited; 
Hope  ▼.  Wilkinson,  14  Lea  21,  et  seq.;  Douglass  v.  Baber,  15 
Lea  651-4;  Evans  ▼.  Beaumont,  16  Lea  713;  3  Jarman  on  Wills 
(Randolph  ft  Talcott),  450,  and  .authorities  cited. 

5.   SPEaFIC  BEQUESTS.    Interest  on. 
On  the  amount  of  rents  given  as  a  specific  bequest,  interest  should 
be  allowed  from  the  time  of  their  maturity;  a  legacy  of  money 
in  bank  should  bear  interest  from  the  death  of  the  testator. 
{Post,  p.  454.) 

Cited:  Mills  ▼.  Mills^  3  Head  705,  709;  Harrison  ▼.  Henderson, 
7  Heis.  315,  348;  Darden  ▼.  Orgain,  6  Cold.  211,  214. 

<6.   CONTRIBUTION.     Devise  Subject  to  Mortgage. 
Devisees,  a  life  tenant  and  remaindermen,  take  a  deyise  of  realty 
subject  to  a  mortgage  debt  thereon,  to  be  paid  by  each  in 
proportion  to  the  value  of  the  respective  estates  each  took. 
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Contribution  was  instituted  for  the  payment  of  the  debts  of 
the  estate.  In  arriving  at  the  pro  rata  of  contribution  for  the 
other  debts  of  the  estate  to  be  paid  by  the  life  tenant  and  re- 
maindermen, the  amount  of  this  mortgage  to  be  proportioned 
to  each  of  these  devisees  respectively  must  first  be  ascertained, 
and  then  the  pro  rata  for  the  other  debts  of  the  estate  arrived 
at     (Post,  pp.  454,  465.) 

7.  BEQUEST.     Fund  Onerated  With    Interest   Not   Ipso   Facto  a 
Qlft  to  Life  Tenant. 

The  fact  that  a  fund  was  directed  by  a  testator  to  be  applied  to 
the  payment  of  interest  on  a  mortgage,  does  not  thereby  make 
it  a  gift  to  the  life  tenant  of  the  mortgaged  property,  on  the 
theory  that  it  was  her  duty  to  keep  down  the  interest  on  the 
mortgage,  the  will  providing  that  only  the  balance,  left  after 
paying  this  interest  charge  and  other  items  made  a  charge 
against  this  fund,  was  to  be  paid  to  the  life  tenant.  {Post,  pp. 
456.) 

8.  LIFE  TENANT.     Reimbursed   Interest  and  Taxes,  When. 

Where  a  life  tenant  paid  interest  on  a  mortgage  on  the  property 
in  which  she  held  the  life  estate  and  taxes  on  that  property* 
she  is  entitled  to  be  reimbursed  her  said  payments,  with  in- 
terest, to  the  extent  which  a  fund  provided  for  that  purpose 
by  the  testator  will  pay  s'aid  interest  and  taxes  after  paying 
other  items  made  a  prior  charge  against  that  fund.  (PoaU  fffk 
456,  457.) 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  Connty. 
— H.  H.  Cook,  Chancellor. 
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John  J.  Vebteees  and  Jas.  S.  Pilchee,  for  complain- 
ant. 

Stokes  &  Stokes^  for  defendants. 


Neil,  J. — The  questions  to  be  determined  in  this  ease 
arise  upon  the  construction  to  be  given  the  will  of  John 
0.  Gaut,  and  the  orders  and  decrees  of  the  chancellor 
with  respect  thereto  and  in  course  of  the  administration 
of  the  estate  in  accordance  with  the  construction  which 
he  gave  to  the  will. 

The  complainant  is  P.  H.  Manlove,  the  executor  and 
the  husband  of  Mrs.  Anna  E.  Manlove,  one  of  the  chief 
devisees ;  and  the  defendants  are  said  Mrs.  Manlove  and 
John  M.  Gaut,  children  of  the  testator  by  his  first  wife, 
and  Mrs.  Sallie  A.  Gaut,  the  second  wife.  The  latter  is 
the  chief  defendant,  the  interest  of  the  other  two  defend- 
ants being  substantially  identical  with  that  of  the  com- 
plainant in  the  ultimate  disposition  to  be  made  of  the 
estate.  Accordingly,  the  complainants  and  the  defend- 
ants other  than  Mrs.  Gaut  have  united  in  the  assign- 
ments of  error. 

The  statement  of  the  case  contained  in  the  appellant's 
brief,  preceding  the  assignment  of  errors,  is  agreed  to 
by  the  solicitors  of  the  defendant,  Mrs.  Gaut,  in  their 
reply  brief  as  being  substantially  correct,  with  some  re- 
servations which  we  shall  hereafter  note.  *  We  therefore 
adopt  appellant's  statement,  subject  to  the  additions  and 
modiflc£ftions  succeeding  it     It  is  as  follows: 
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John  0.  Gaut  on  the  twenty-seventh  day  of  May,  1893, 
made  and  published  his  last  will.  His  property  then 
consisted  mainly  of  his  residence  on  High  street  and  a 
storehouse  on  Market  street,  both  in  the  city  of  Nash- 
ville, The  storehouse  was  incumbered  by  a  mortgage  to 
secure  a  debt  of  about  f  4,600  due  R  C.  Morris.  The 
first  clause  of  the  will  provides:  "I  devise  to  my  be- 
loved wife,  Sallie  A.  Gaut,  for  the  term  of  her  natural 
life,  my  residence  in  the  city  of  Nashville,  together  with 
all  the  buildings  situated  on  the  same  lot,  the  residence 
being  numbered  and  known  as  No.  218  N.  High  street'^ 

The  second  clause  of  the  will  provides :  "I  direct  my 
executors  to  dispose  of  my  storehouse  in  the  city  of  Nash- 
ville, numbered  and  known  as  217  N.  Market  street, 
and  empower  them  to  execute  a  proper  deed  therefor  to 
a  purchaser.  I  direct  that  all  debts  of  my  estate  be  paid 
out  of  the  purchase-money.  The  residue,  after  the  pay- 
ment of  all  debts,  I  bequeath  to  my  beloved  wife,  Sallie 
A.  Gaut,  if  she  survives  me."  The  will  then  gives  to  vari- 
ous parties  property  of  small  value  and  which  by  agree- 
ment is  eliminated  from  controversy.  In  the  thirteenth 
clause  it  is  provided  as  follows :  "It  is  my  will  that  my 
wife  have  the  rents  from  my  storehouse  until  it  is  sold, 
and  I  direct  my  executors  to  pay  over  to  her  at  once  the 
proceeds  of  the  sale  remaining  after  my  debts  are  paid, 
and  not  delay  such  payment  for  the  statutory  period.'^ 

A  short  time  prior  to  the  thirtieth  day  of  November, 
1894,  he  made  a  list  of  all  of  the  debts  which  he  owed, 
including  the  mortgage  debt  due  R.  C.  Morris,  and  found 
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that  they  amounted  to  a  few  hundred  dollars  over  f  5^000^ 
and  he  determined  to  borrow  that  amount  of  money.  He 
accordingly  borrowed  from  the  Northwestern  Mutual 
Life  Insurance  Co.  (5^000,  and  to  secure  it  executed  a 
mortgage  on  his  residence,  dated  November  30,  1894, 
the  debt  maturing  five  years  after  that  date  and  the  in- 
interest  pay  able  semiannually  at  six  per  cent  Out  of 
this  borrowed  money  he  paid  only  $1,000  on  the  Morris 
debt,  leaving  a  balance  of  about  $3,600.  He  made  and 
published  a  codicil  to  his  will,  in  the  first  clause  of  which 
he  directs  the  executors  "to  sell  said  storehouse  on  N. 
Mai^ket  street,  and  pay  the  balance  due  on  said  mortgage 
to  R.  C.  Morris  and  my  funeral  expenses  and  pay  taxes, 
and  pay  the  balance  to  my  said  wife,  Sallie  A.  Gaut,  and 
to  pay  the  interest  on  my  mortgage  debt  upon  my  resi- 
dence. No.  218  North  High  street,  Nashville,  Tennessee^ 
and  to  enable  her  to  live  comfortably  until  the  mortgage 
debt  upon  said  residence  can  be  paid.  The  interest  upon 
said  mortgage  debt  of  $5,000  is  three  hundred  dollars 
per  annum,  $150  semiannually;  the  dates  of  next  pay- 
ments are  not  now  remembered,  but  I  think  installment 
of  interest  will  fall  due  in  April,  1895,  and  the  next  in 
October,  1895,  one  hundred  and  fifty  dollars  each.  If  I 
should  die  before  my  said  wife,  leaving  any  money  on 
hand  in  bank  otherwise,  after  paying  my  funeral  ex- 
penses and  doctor^s  bill,  I  wish  such  balance  to  be  paid 
to  my  said  wife."  He  was  then  mentally  incapable  of  at- 
tending to  any  business  involving  any  difficulty,  or  draw- 
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ing  with  clearness  any  paper  except  of  a  very  simple 
character. 

On  the  second  day  of  February,  1895,  he  made  a  sec- 
ond codicil  to  his  will,  unimportant  in  character,  and 
which  is  not  subject  of  controversy. 

R.  C.  Morris  died,  and  the  note  due  him  was  turned 
into  two  notes  of  equal  amounts,  one  payable  to  his 
widow,  Mrs.  Kate  Morris,  and  the  other  to  his  only  child, 
Mrs.  B.  F.  Wilson,  and  the  Morris  debt  will  hereafter  be 
spoken  of  as  the  Morris  and  Wilson  debt. 

The  testator  died  on  July  4,  1895,  his  whole  estate  of 
much  value  consisting  of  the  following :  ( 1 )  The  resi- 
dence, incumbered,  as  before  stated,  with  the  mortgage 
debt  of  |5,000;  (2)  The  storehouse,  incumbered  with 
mortgage  debt  amounting  to  |3,600;  (3)  Cash  in  bank 
amounting  to  f  1,769.28;  (4)  Bent  notes  amounting  to 
1400,  given  for  rent  of  the  store  for  the  last  half  of  the 
year  1895. 

The  will  and  codicils  were  duly  probated  July  23, 
1895,  and  P.  H.  Manlove  alone  qualified  as  executor. 
The  rent  notes  were  deposited  in  bank  for  collection 
when  the  testator  died,  and  were  turned  over  to  the  exec- 
utor and  collected  by  him,  and  the  proceeds  placed  to 
his  credit  in  bank.  The  will  contemplated  an  early  sale 
of  the  storehouse.  At  the  time  of  the  testator's  death, 
however,  the  price  of  real  estate  in  Nashville  was  very 
much  depressed.  Mrs.  Gaut  was  opposed  to  the  sale  of 
the  property  under  the  circumstances,  and  the  executor, 
after  conferring  with  her  and  John  M.  Gaut,  determined 
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to  postpone  a  public  sale  and  make  efforts  at  private 
sale.  Mrs.  Oaut  was  particularly  opposed  to  the  public 
sale.  Finally,  her  son-in-law,  E.  N.  Richardson,  about 
April  1,  1898,  wrote  a  letter  of  a  threatening  character 
to  the  executor,  complaining  that  the  property  had  not 
been  sold,  when  the  executor  immediately  advertised  it 
Mrs.  Gaut,  seeing  the  advertisement  in  the  paper,  wrote 
a  communication  to  the  executor  stating  that  she  would 
not  agree  to  the  auction  sale,  and  disclaiming  the  con- 
tents of  Mr.  Bichardson's  letter.  Thereupon  the  execu- 
tor abandoned  the  sale  at  that  time  and  the  sale  did  not 
take  place  until  the  twentieth  day  of  April,  1899,  the 
mortgage  creditors  having  demanded  it  In  the  mean- 
time  the  executor  rented  out  the  storehouse,  and  the 
rents  went  to  his  credit  in  bank.  An  understanding 
and  agreement  were  entered  into  that  out  of  the  rents  of 
the  storehouse  the  taxes,  insurance  and  repairs  on  the 
property  should  be  paid.  It  was  at  that  time  supposed 
that  the  storehouse  might  sell  for  enough  to  pay  all 
debts,  the  residence  mortgage  included,  and  possibly 
leave  a  small  surplus.  The  postponement  of  the  sale 
of  the  storehouse,  it  was  therefore  supposed,  might  rea- 
sonably postpone  the  payment  of  the  residence  mortgaga 
The  executor,  with  the  knowledge  of  Mrs.  Gaut,  and 
without  any  objection  on  her  part,  used  the  rents  of  the 
store,  along  with  other  moneys,  in  paying  the  insurance, 
taxes  and  repairs  on  the  storehouse,  the  interest  on  the 
Morris  and  Wilson  debt  and  for  paying  money  from  time 
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to  time  on  account  to  her.  He  also  paid,  on  her  order, 
some  of  the  interest  on  the  residence  mortgage. 

In  the  early  part  of  1897  Mrs.  Morris  and  Mrs.  Wilson 
were  urging  the  payment  of  their  debt  They  were  se- 
cured by  a  power  of  sale  mortgage,  in  which  John  M. 
Gaut  was  named  as  trustee,  and  in  which  he  was>  in 
case  of  default,  "authorized  and  empowered  to  enter 
and  take  possession  of  said  property."  As  such  trustee 
he  did  take  possession  of  it,  and  by  a  written  contract, 
through  real  estate  agents,  rented  it  and  collected  the 
rents,  having  in  one  instance  to  bring  suit  in  his  name 
as  trustee  against  the  tenant,  and  applied  the  rents  to 
the  payment  of  taxes,  insurance  and  repairs,  and,  to  the 
extent  of  |54.82,  to  the  payment  of  interest  on  the  mort- 
gage debt  When  the  sale  of  the  property  took  place 
interest  and  taxes  were  both  in  arrears,  so  that  the 
amount  paid  by  the  executor  and  by  Gaut  out  of  the  pro- 
ceeds of  the  sale,  amounted  altogether  to  more  than  the 
entire  rents  collected. 

In  the  meantime  Mrs.  Gaut  continued  in  possession  of 
the  residence,  part  of  the  time  occupying  a  portion  of 
it  and  renting  out  the  remainder  and  part  of  the  time 
renting  it  all  out.  The  rental  value  of  the  properly  is 
shown  to  be  from  |900  to  |1,000  per  year.  She  con- 
tinued during  the  whole  period  to  pay  the  taxes,  insur- 
ance and  repairs  on  the  residence  and  the  interest  on  the 
residence  mortgage,  some  of  the  payments  being  made 
by  the  executor  on  her  request,  others  by  herself  di- 
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rectly^  and  one  or  more  being  made  by  the  mortgagee  at 
her  request. 

Soon  after  the  testator's  death  a  question  arose  as  to 
the  construction  of  the  first  codicil  of  the  will.  The  ex- 
ecutor took  the  advice  of  counsel,  and  finally  a  written 
agreement  was  entered  into  between  Mrs.  Gaut,  Mrs. 
Manlove  and  John  M.  Gaut,  which  is  made  exhibit  "D'' 
to  the  bill.  This  agreement  was  entered  into  about  the 
first  of  October,  1895.     It  provided : 

"1.  That  under  the  proper  construction  of  the  will  and 
codicil  of  John  0.  Gaut,  the  funeral  expenses,  expenses 
of  administrator  and  debts  of  said  deceased,  including 
the  mortgage  debt  of  his  late  residence  on  North  High 
street,  in  the  city  of  Nashville,  Tennessee,  are  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  storehouse  on  North 
Market  street,  in  said  city,  and,  if  necessary,  out  of  the 
money  in  bank,  and  all  that  remains  of  said  proceeds  of 
the  store  and  money  in  bank,  after  paying  said  debts,  is 
to  be  paid  to  Mrs.  Sallie  A.  Gaut 

"2.  Whereas,  it  cannot  be  known  until  the  sale  of  said 
storehouse  whether  a  sufficient  amount  of  cash  will  be 
realized  by  the  executor  of  said  will  to  discharge  said 
mortgage  and  other  liabilities  of  the  estate  of  said  de- 
ceased, and  whereas,  Mrs.  Sallie  A.  Gaut,  widow  of  said 
deceased,  desires  at  once  to  use  f  550  of  said  moneys  in 
bank  to  redeem  certain  pictures  and  other  property  in 
St  Louis,  Mo.,  bequeathed  to  her  by  Mrs.  Manney,  de- 
ceased,  and  P.  H.  Manlove,  the  executor  of  said  will, 
desires  that  she  shall  so  use  said  amount  of  f  650 :    Now 
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therefore  we,  the  said  Sallie  A.  Gaut,  John  M.  Qaut  and 
Mrs.  Anna  Q.  Manlove,  hereby  further  agree  that  the 
said  Manlove,  as  such  executor,  may  lend  to  said  Mrs. 
Sallie  A.  Gaut  said  amount  of  f  550  out  of  the  money  in 
bank,  taking  her  demand  note  for  the  same,  payable  out 
of  her  interest  in  the  estate  of  said  deceased,  unless  paid 
out  of  the  proceeds  of  the  sale  of  said  pictures  as  herein- 
after provided,  or  otherwise,  and  we  agree  that  the  said 
Manlove,  as  such  executor,  shall  be  held  harmless  in 
every  respect  from  any-  and  all  liabilities  for  making 
such  contemplated  use  of  said  |550." 
The  executor  loaned  to  her  the  |550  under  this  agree- 

■ 

ment  and  otherwise  acted  under  it  until  just  before  the 
filing  of  the  bill  in  this  case.  The  executor,  a  short 
time  before  the  filing  of  the  bill,  became  satisfied  that 
she  did  not  intend  to  abide  by  the  agreement,  and  deemed 
it  best,  in  order  to  avoid  future  controversy,  to  ask  the 
court  to  declare  the  rights  of  the  parties  under  the  agree- 
ment and  construe  the  will  if  necessary.  This  bill  vrss 
accordingly  filed.  Mrs.  Manlove  and  John  M.  Gaut  in 
their  answer  stated  that  while  they  believetheagreement 
correctly  construed  the  will  and  that  it  is  binding,  never- 
theless say  that  they  do  not  rely  upon  it  "except  so  far 
as  may  be  necessary  to  protect  their  interest  from  detri- 
ment resulting  from  the  course  taken  by  themselves  and 
the  executor  in  reliance  on  said  agreement."  Mrs.  Gaut 
in  her  answer  does  not  seek  to  set  aside  the  agreem^it 
but  simply  states  that  "she  did  not  at  the  time  under* 
stand  that  the  controversy  which  had  arisen  in  regard  to 
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the  proper  construction  of  the  will  of  John  0.  Gaut  was 
settled  and  determined  thereby."  She  insists  that  it 
was  not  the  testator's  intention  that  the  principal  of  the 
residence  mortgage  should  be  paid  out  of  the  proceeds  of 
the  storehouse,  but  that  it  was  the  testator's  intention 
that  his  children  should  take  the  fee  of  the  residence,  at 
the  falling  in  of  the  life  estate,  subject  to  and  incumbered 
by  the  principal  of  the  mortgage,  fler  liability  as  life 
tenant  for  the  interest  on  the  mortgage  and  the  taxes, 
insurance  and  repairs  on  the  dwelling  is  not  denied  or 
questioned  in  her  answer.  She  does  not  ask  in  her  ans- 
wer to  be  reimbursed  for  the  payment  she  had  previously 
made  on  account  of  such  charges,  nor  does  she  therein 
assert  any  claim  to  the  rents  of  the  storehouse  or  object 
to  the  manner  in  which  they  had  been  applied.  The  store- 
house was  sold  on  the  twentieth  day  of  April,  1899.  After 
paying  the  expenses  of  the  sale  and  the  principal  of  the 
Morris  and  Wilson  debts,  there  remained  only  $1,492.24. 
Out  of  this,  however,  there  was  interest  paid  due  on  these 
debts  amounting  to  $520.22,  and  taxes  on  the  property 
amounting  to  $127.25,  making  together  $647.47.  De- 
ducting the  last-named  sum,  there  remained  only  $844.- 
77.  The  cause  was  heard  in  January,  1900,  when  it 
was  insisted  on  the  one  hand  that  the  rents  of  the  store- 
house had  been  properly  applied  and  that  the  life  tenant 
must  bear  the  usual  burdens  of  a  life  tenant;  that  the 
personal  property,  viz.,  the  money  in  bank,  rent  notes 
on  hand  at  the  testator's  death  and  net  proceeds  of  the 
storehouse,  were  first  liable  for  the  payment  of  all  debts, 
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the  residence  mortgage  included.  On  the  other  hand^ 
it  was  insisted  that  Mrs.  Gaut  was  entitled  in  her  own 
right  to  the  store  rents,  the  money  in  bank  and  the  pro- 
ceeds of  the  sale  of  the  storehouse,  the  last  named  to  be 
applied  to  the  payment  of  the  interest  on  the  residence 
mortgage  and  taxes  on  the  residence  The  chancellor 
rendered  a  decree  on  January  31,  1900,  in  which  he  de- 
cided : 

1.  That  Mrs.  Gaut  was  entitled  to  all  of  the  rents  de- 
rived from  the  storehouse  from  the  time  of  the  death  of 
the  testator  to  the  date  of  its  sale,  a  period  of  three  years, 
nine  months  and  sixteen  days. 

2.  That  she  was  entitled  to  all  the  money  in  bank  at 
the  time  of  the  testator's  death,  except  what  was  con- 
sumed in  the  paying  of  funeral  expenses  and  doctor's 
bills. 

3.  That  the  net  proceeds  of  the  storehouse,  f  844.77, 
should  be  applied  exclusively  to  the  payment  of  the  taxes 
on  the  residence  and  to  the  interest  of  the  residence  mort- 
gage 

4.  That  for  the  purpose  of  paying  the  testator's  debts 
other  than  the  residence  mortgage,  all  of  the  devises  and 
bequests  should  contribute  except  the  rents. 

5.  And  that  as  to  the  residence  mortgage  the  remain- 
dermen took  the  property  cum  onere. 

He  decreed  that  Mrs.  Gaut  was  required  to  pay  the  in- 
surance and  repairs  on  the  residence,  but  not  the  taxes, 
nor  interest  on  the  residence  mortgage,  and  that  the  exec- 
utor had  the  right  to  pay  out  of  the  rents  of  the  storehouse 
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the  taxes,  insurance  and  repairs  on  the  storehouse,  but 
not  the  interest  on  the  Morris  and  Wilson  debts.  He  re- 
ferred the  case  to  the  master  for  account 

The  proceeds  of  the  storehouse  were  insufflcient  to  pay 
the  taxes  of  the  residence  and  the  interest  on  the  resi- 
dcgice  mortgaga  On  the  twenty-eighth  day  of  April, 
1900,  the  residence  was  sold  at  the  price  of  $12,244.10, 
taxes  paid  by  the  mortgagee  and  other  taxes  on  the  resi- 
dence mortgage,  f  5,000;  interest  on  the  mortgage  and 
taxes  paid  by  the  mortgagee  and  other  taxes  on  the  resi- 
dence, 1731.66,  leaving  a  balance  of  | . 

The  cause  was  again  heard  on  the  report  of  the  master 
and  exceptions  on  the  sixteenth  day  of  August,  1900, 
when  the  chancellor  overruled  the  exceptions,  confirmed 
the  report  and  again  referred  the  case,  directing  the 
master  to  ascertain  and  report  the  value  of  the  life  estate 
and  the  remainder  interest  and  to  consider  both,  together 
with  the  store  rents,  in  forming  a  basis  for  contribution 
towards  the  payment  of  the  debts,  and  also  excluding 
from  the  debts  to  be  so  paid  the  residence  mortgage. 
It  will  be  noticed  that  the  chancellor  undertook  to  re- 
verse his  decree  of  January  31  as  to  the  store  rents  being 
liable  to  contribute,  although  a  new  term  of  court  had 
intervened. 

The  master  made  his  report  in  the  alternative,  one 
calculation  including  the  store  rents  in  the  basis  for  con- 
tribution and  the  other  excluding  them.  The  cause  was 
again  heard  on  February  2,  1901,  upon  the  report  and 
exceptions,  when  the  chancellor  overruled  all  of  the  ex- 
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ceptions  except  one,  but  declared  that  the  report  as  a 
whole  did  not  meet  the  approval  of  the  court,  and 
selected  out  such  parts  of  it  as  he  was  willing  to  con- 
firm.    The  results  of  the  decree  were : 

1.  To  give  to  Mrs.  Gaut  the  money  in  bank,  amounting 
to  11,730.09. 

2.  The  store  rents,  amounting  to  $863.67. 

3.  Apply  to  the  payment  of  taxes  on  the  residence 
and  interest  on  the  residence  mortgage  the  net  proceeds 
of  the  sale  of  the  storehouse,  amounting  to  $844.77. 

4.  To  require  the  residence  mortgage,  including 
f  900.55  of  interest  and  taxes,  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  residence. 

5.  To  require  to  be  paid  to  Mrs.  Gaut  the  sum  of 
$3,712.17,  with  interest  from  October  28, 1900,  less  what 
had  already  been  paid  her,  and  the  interest  on  the  net 
proceeds  of  the  residence  for  the  remainder  of  her  life. 

6.  To  direct  all  of  the  other  debts  of  the  estate  than 
the  residence  mortgage  to  be  paid  by  contribution,  and 
fixing  as  the  basis  of  such  contributions;  (a)  the  money 
in  bank,  amounting  to  $1,730.05;  (b)  the  remainder  in- 
terest in  the  residence,  valued  at  the  amount  of  the  fund,^ 
$5,764.71;  (c)  the  life  estate  was  not  required  to  con- 
tribute, the  chancellor  reversing  his  former  order  in  that 
respect;  (d)  the  store  rents  were  not  required  to  con- 
tribute, the  chancellor  reversing  his  former  decree  as  to 
them;  (e)  the  proceeds  of  the  sale  of  the  storehouse, 
amounting  to  $844.77  are  not  made  to  contribute;  (f) 
the  residence  mortgage  was  not  included  in  the  debts  to 
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be  paid  by  the  contribution,  nor  were  the  interest  on  the 
residence  mortgage  and  taxes  on  the  residence. 

After  calculating  the  pro  rata  of  the  general  debts  to 
be  paid  by  the  remaindermen  and  deducting  it  from  the 
proceeds  of  the  residence,  there  remained  for  the  remain- 
dermen only  about  $2,000  each,  which  they  will  receive 
at  the  falling  in  of  the  life  estata  The  money  decree  in 
favor  of  the  life  tenant  amounted  to  |3,712.17,  less  pay- 
ments made  her,  interest  having  been  counted  in  her 
favor  on  all  credits  in  her  favor,  the  credit  being  store 
rents  and  interest  and  taxes  paid  by  her  on  the  residence. 

The  foregoing  is  the  statement  of  the  case  contained 
in  the  appellant's  brief,  which  we  have  modified  here 
and  there  to  meet  the  objections  raised  in  the  brief  of 
Mrs.  Gaut's  counsel  and  to  conform  to  the  court's  own 
view  of  the  true  facts  as  shown  by  the  record. 

We  have  eliminated  from  the  appellant's  statement 
the  point  that  Mrs.  Gaut  agreed  with  the  executor  and 
John  M.  Gaut  that  the  rents  of  the  storehouse  should 
be  applied  to  the  payment  of  taxes  on  the  residence  and 
interest  on  the  residence  mortgage.  After  carefully 
reading  and  rereading  the  record  upon  this  point,  we 
find  that  this  contention  is  not  sustained.  We  have 
left,  however,  in  the  statement  the  fact  that  here  was  an 
agreement  or  understanding  between  Mrs.  Gaut  and  the 
executor  and  John  M.  Gaut,  to  the  effect  that  the  rents 
referred  to  should  be  applied  upon  the  interest,  taxes 
and  insurance  on  the  storehouse.  Mrs.  Gaut  states  that 
such  was  the  agreement,  and  this  is  not  denied  by  Mrs. 
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Sallie  Gaut.  The  executor  testifies  also  that  Mrs.  Sallie 
Gaut  knew  that  the  rents  were  being  so  used  and  made 
no  objection  to  it. 

Objection  is  raised  by  the  counsel  of  Mrs.  Gaut  con- 
cerning the  clause  in  the  appellant's  statement  with  re- 
gard to  the  rental  value  of  the  residence.  The  state  of 
the  record  upon  this  subject  is  as  follows:  Witnesses 
George  W.  Blair,  H.  W.  Lowery,  Joseph  A.  Chapman 
and  G.  A.  Maddux  testify  that  the  rental  value  was  f900 
per  year  or  f 75  per  month.  These  statements  were 
based  upon  the  supposition  that  the  house  was  in  rea- 
sonable repair.  Mrs.  Gaut,  however,  testifies  that  the 
house  was  a  very  old  one,  and  needed  a  great  deal  of  re- 
pair ;  that  she  kept  it  in  repair ;  that  from  the  death  of 
her  husband  until  she  rented  the  property  to  a  Mrs.  Fer- 
ris in  1899,  she  did  not  realize  enough  to  pay  the  taxes 
and  repairs  and  the  insurance  and  the  interest  on  the 
mortgage ;  that  she  rented  it  to  Mrs.  Ferris  from  1898  to 

1899  at  $75  per  month ;  that  before  she  rented  it  to  Mrs. 
Ferris  she  tried  several  times  to  rent  it,  and  that  the 
greatest  offer  she  got  was  f 50  per  month,  and  out  of  the 

1900  paid  by  Mrs.  Ferris  for  the  year  1898-9,  she  got  for 
herself  no  more  than  fl25;  that  she  used  the  notes  to 
pay  the  interest  and  for  repairs ;  that  after  Mrs.  Ferris 
gave  up  the  property  in  1899,  she  rented  the  house  to  a 
Mrs.  Nelson,  for  two  months,  and  she  then  rented  two 
rooms  to  one  of  Mrs.  Nelson's  tenants,  and  also  another 
room,  but  for  the  latter  only  received  |3;  that  for  the 
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two  months  Mrs.  Nelson  occupied  the  property  she  paid 
only  f36. 

Objections  are  also  made  by  counsel  for  Mrs.  Gaut  to 
the  defendant's  statement  of  the  pleadings  with  regard 
to  the  agreement,  exhibit  "D,"  copied  in  the  foregoing 
statement.  Upon  this  subject  the  bill  contains  the  fol- 
lowing allegatiouB : 

'^Complainant  would  now  show  the  court  that  a  ques- 
tion arose  after  the  death  of  said  testator  as  to  the  proper 
construction  of  said  will  in  r^ard  to  the  means  by  which 
the  mortgage  upon  said  residence  should  be  paid,  and 
in  October,  1895,  the  defendants,  John  M.  Gaut,  Anna 
E.  Manlove  and  Sallie  A.  Gaut  joined  in  a  written  in- 
strument wherein  it  was  agreed  that  under  a  proper  con- 
struction of  the  said  will  and  codicil,  the  funeral  ex- 
penses, expenses  of  administration,  debts  of  said  dece- 
dent, including  the  mortgage  debt  on  said  residence  No. 
218  N.  High  street,  were  and  are  to  be  paid  out  of  the 
proceeds  of  the  sale  of  said  storehouse  on  Market  street, 
and,  if  necessary  out  of  the  money  in  bank  at  date  of  the 
said  testator's  death,  the  remainder  of  such  proceeds  and 
money  in  bank,  after  paying  up  said  debts,  to  be  paid  to 
defendant,  Sallie  A.  Gaut.  A  copy  of  said  instrument 
is  filed  herewith  as  exhibit  *D,'  and  is  made  a  part  here- 
of. Complainant  would  here  state  that  in  pursuance  of 
said  agreement  he  paid  to  the  defendant,  Sallie  A.  Gaut, 
f650  on  the  eighth  day  of  October,  1895,  and  that  he  has 
since  been  acting  as  executor  in  reliance  upon,  in  ac- 
cordance with,  and  in  pursuance  of  the  terms  and  pro- 


428  TENNESSEE  CHANCEEY 

Manlove  v.  Gaut 

visions  of  said  agreement.  Complainant  further  stated 
to  the  court  that  recently  the  same  question  as  to  the 
construction  of  said  will  has  been  raised  by  defendant^ 
Sallie  A.  Gaut,  she  claiming  that  she  does  not  under- 
stand that  the  question  of  the  proper  construction  of 
said  will  was  settled  by  said  agreement,  copy  of  which 
is  made  exhibit  ^D.'  Upon  consultation  with  said  de- 
fendant,  Mrs.  Sallie  A.  Gaut,  and  of  parties  in  interest^ 
it  has  been  determined  that  the  question  as  to  the  proper 
construction  of  said  will  and  the  rights  and  duties  of  all 
parties  in  interest  under  said  will  and  said  agreement 
exhibit  'D,'  should  be  presented  to  and  determined  by 
the  court.  The  particular  questions  which  complainant 
desires  to  have  settled  by  this  court  are  the  following : 

"How,  when,  and  by  Avhom  is  the  principal  debt  se- 
cured by  said  mortgage  upon  said  residence  to  be  paid? 
If  the  proceeds  of  said  storehouse  and  of  said  money  in 
bank  are  both  to  be  applied  to  the  payment  of  the  mort- 
gage upon  said  residence,  which  should  be  first  applied? 
If  all  or  any  part  of  said  mortgage  shall  go  unpaid  by 
assets  in  or  to  come  into  the  hands  of  said  complainant, 
then  will  it  be  the  duty  of  said  complainant  to  sell  said 
residence  or  to  have  the  same  sold,  or  allow  the  same 
sold,  for  the  payment  of  the  mortgage  thereon,  or  in 
such  event,  what  would  be  the  rights  of  said  life  tenant 
and  remaindermen  as  to  said  residence  or  its  proceeds? 
If  there  should  be  any  other  matters  with  reference  to 
the  proper  construction  of  said  will  and  agreement^  ex- 
hibit 'D,^  which  may  appear  in  any  manner  doubtful^ 
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• 

the  complainant  reserves  the  privilege  of  asking  the 
judgment  of  the  court  with  reference  to  the  same.  .  .  . 
Ck>mplainant  would  now  show  to  the  court  that  prior  to 
the  date  of  said  agreement,  exhibit  *D/  he  took  advice 
of  counsel  as  to  the  proper  construction  of  said  will,  and 
was  advised  and  now  insists  that  the  proper  construc- 
tion thereof  was  in  accordance  with  the  recitals  of  said 
agreement,  and  complainant  hoped  to  be  able  to  execute 
•said  will  without  any  special  trouble;  but  doubts  have 
fiprung  up  as  to  the  true  meaning,  intent,  purport  and 
■construction  of  said  will  with  reference  to  the  matters 
hereinbefore  mentioned,  and  this  bill  is  filed  to  have  said 
matters  settled.'  The  defendant,  Sallie  A.  Gaut,  insists 
that  no  part  of  the  proceeds  of  said  storehouse  or  of  said 
moneys  in  bank  is  in  any  event  to  be  used  in  the  payment 
of  said  mortgage  on  said  residence,  while  defendants 
John  M.  Gaut  and  Anna  E.  Manlove  insist  that  exhibit 
*D'  correctly  sets  forth  the  true  meaning  and  intent  of 
the  said  will  with  reference  to  the  matters  therein  men- 
tioned.^^ 

In  their  answer  to  thebill  the  real  parties  in  interest  as 
opposed  to  Mrs.  Sallie  A.  Gaut — that  is,  John  M.  Gaut 
and  Mrs.  Anna  E.  Manlove — use  the  following  language : 
^*It  is  true  that  after  the  death  of  the  testator  a  ques- 
tion arose  as  to  the  construction  of  the  will,  and  a  con- 
struction was  agreed  on  and  embodied  in  a  paper,  a  true 
copy  of  which  is  made  exhibit  'D^  to  the  bill.  Respond- 
ent believes  that  the  construction  given  to  the  will  in 
said  agreement  is  correct,  and  that  the  agreement  as  to 
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such  construction  is  binding  upon  all  the  parties  thereto^ 
but  they  do  not  rely  upon  it  except  so  far  as  may  be  nec- 
essary to  protect  their  interest  from  detriment  result- 
ing from  the  course  taken  by  themselves  and  by  the  exec- 
utor in  reliance  on  said  agreement 

Mrs.  Sallie  A.  Gaut^  in  her  answer  upon  this  subject^ 
says :  ^'Bespondent  admits  that  she  signed  the  pai>er8y  a 
copy  of  which  is  exhibited  with  the  bill  as  exhibit  *D/ 
but  she  did  not  at  the  time  understand  that  the  contro- 
versy which  had  arisen  with  regard  to  the  proper  con- 
struction of  the  will  of  John  G.  Gaut  was  settled  and  de- 
termined thereby.  Bespondent  shows  that  it  is  unnec- 
essary to  enter  into  a  detailed  statement  of  the  circum- 
stances of  the  signing  of  said  instrument,  and  of  her 
understanding  as  to  its  meaning,  since  her  codefendants, 
John  M.  Gaut  and  Anna  E.  Manlove,  do  not  rely  thereon 
as  precluding  any  right  of  respondent  in  the  construc- 
tion of  the  will.  Bespondent  admits  that  she  does  ques- 
tion the  correctness  of  the  construction  put  upon  the  will 
by  the  executor  and  that  this  is  a  proper  case  for  the 
executor  to  ask  for  a  construction  of  the  will  by  the 
court." 

These  additional  findings  will  be  taken  in  connection 
with  the  statement  of  the  case  which  we  have  adopted 
from  the  appellant's  brief,  and  as  modifying  that  state- 
ment 

Gomplainants,  P.  H.  Manlove  as  executor,  John  M. 
Gaut  and  Anna  E.  Manlove,  prayed  a  special  appeal 
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from  the  chancellor's  decree.  The  points  are  thus  speci- 
fied in  the  prayer  for  an  appeal : 

"They  pray  an  appeal  .  .  .  from  the  decrees  ren- 
dered in  this  cause — 

"1.  So  far  aB  they  hold  that  the  money  in  bank  and  the 
rents  of  the  storehouse  belonging  to  Mrs.  S.  A.  Gaut 
must  not  be  first  exhausted  in  the  payment  of  the  debts 
of  the  estate  and  the  costs  of  administration,  before  any 
of  the  proceeds  of  the  resid^ice  can  be  so  applied,  but 
that  said  debts  must  be  prorated  in  a  certain  propor- 
tion. 

"2.  So  far  as  they  decree  that  the  legatee  of  said 
money  and  said  rents  shall  be  reimbursed  out  of  the  pro- 
ceeds of  the  sale  of  the  residence  for  any  payment  of 
debts  made  out  of  said  legacies. 

"3.  So  far  as  they  holtl  that  the  life  tenant  of  said 
residence  is  not  bound  to  keep  down  the  interest  on  the 
mortgage  debt  resting  on  £he  property  and  pay  the  taxes. 

"4.  So  far  as  they  decree  that  she  be  reimbursed  out 
of  the  proceeds  of  the  sale  of  the  residue  for  all  such  in- 
terest and  taxes  as  may  have  been  paid  by  her. 

"5.  So  far  as  they  decree  that  the  executor  is  not  en- 
titled to  credit,  in  settlement  with  Mrs.  S.  A.  Qaut,  for 
all  such  interest  and  taxes  paid  by  him. 

"6.  So  far  as  they  decr^  that  the  interest  on  the  Mor- 
ris and  Wilson  debt  shall  not  be  paid  out  of  the  rents  of 
the  storehouse. 

"7.  So  far  as  th^  decide  that  the  executor  and  Gaut, 
trustee^  are  not  entitled  to  be  subrogated  to  the  lien  of 
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the  mortgage  creditors,  Morris  and  Wilson,  on  the  pro- 
ceeds of  the  sale  of  the  storehouse  for  all  interest  paid 
by  them  out  of  said  rents,  if  the  rents  are  not  liable  for 
the  same. 

"8.  So  far  as  they  decree  that  Mrs.  S.  A.  Gaut  shall 
be  reimbursed  out  of  the  proceeds  of  the  sale  of  the  resi- 
dence for  all  interest  on  said  mortgage  paid  out  of  said 
rents. 

"9.  So  far  as  they  determine  that  in  prorating  the 
indebtedness  of  the  estate  between  the  legatee  and  de- 
visees, the  f  5,000  mortgage  debt  on  the  residence  and  in- 
terest paid  on  the  same,  and  the  taxes  on  said  residence, 
are  not  to  be  included  in  the  debts  to  be  so  prorated. 

"10.  So  far  as  they  decide  that  the  devise  of  the  estate 
for  life  and  the  rents  of  the  storehouse  shall  not  con- 
tribute their  share  towards  the  payment  of  said  debts. 

"11.  In  so  far  as  they  fail,  for  the  purpose  of  prorat- 
ing, to  value  the  life  estate  in  the  residence  and  in  the 
residence  fund,  and  fail  to  value  the  one  at  |900  per  year 
and  the  other  on  the  basis  of  the  fund  being  |6,667.26." 

The  errors  assigned  are  as  follows:  The  chancellor 
erred: 

"1.  In  that  it  was  decided  that  the  rents  of  the  store- 
house, amounting  to  |863.67  with  interest,  should  be 
paid  to  Mrs.  Gaut,  and  should  not  have  been  applied  to 
interest  on  the  store  mortgage,  nor  made  to  contribute 
to  the  payment  of  debts^ 

"2.  In  decreeing  that  the  taxes  on  the  residence  and 
interest  on  the  residence  mortgage  paid  by  the  life  ten- 
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ant,  should  be  refunded  to  her  and  those  paid  by  the 
executor^  upon  her  order^  should  not  be  charged  to  her. 

^^3.  The  testamentary  provisions  for  the  payment  of 
debts  having  proven  inadequate,  appellants  insist  that 
the  law  subjects  bequeathed  personalty  to  their  pay- 
ment before  devised  realty. 

^^4.  The  chancellor  erred  in  that  it  is  decided  that  the 
legacies  are  specific.  The  appellants  insist  that  it  is 
immaterial  whether  the  legacies  are  specific  or  not;  that 
even  specific  legacies  must  be  subjected  before  specific 
devised.  But  as  between  genial  and  residuary  devises 
on  the  one  hand  and  specific  devises  on  the  other,  and  as 
between  general  and  residuary  legacies  on  the  one  hand 
and  specific  legacies  on  the  other,  the  general  and  resi- 
duary are  liable  before  the  specific. 

"5.  The  chancellor  erred  in  that  interest  is  allowed 
on  all  sums  decreed  to  Mrs.  Gaut  The  interest  allowed 
is  not  allowable  as  a  matter  of  law,  and  is  inequitable 
under  the  particular  circumstances. 

"^^6.  The  chancellor  erred  in  that  the  contribution  in- 
stituted for  the  payment  of  debts  does  not  include  all  of 
the  gifts  decreed  to  have  been  made  to  Mra  Gaut,  but 
excluded  the  life  estate  and  store  rents  and  proceeds  of 
the  storehouse. 

^^7.  The  chancellor  erred  in  that  the  remainder  in- 
terest is  valued,  in  the  basis  of  contribution,  at  the 
amount  of  the  fund  instead  of  its  present  value. 

^^8.    The  chancellor  erred  in  that  the  residence  mart- 

a  Tenn  Chan-^(28) 
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gage,  the  interest  thereon  and  taxes  on  the  residence  are 
not  included  as  part  of  the  debts  of  the  estate  to  be  paid 
by  snch  contribution,  although  said  interest  and  taxes 
are  held  not  to  be  chargeable  to  the  life  tenant" 

As  to  the  first  assignment  of  error : 

1.  The  reasons  urged  in  support  of  this  assignment 
are,  in  substance,  that  the  manifest  purpose  of  the  tes- 
tator was  to  have  an  early  sale  of  the  storehouse,  and 
that  he  did  not  contemplate  the  accumulation  of  the 
rents  of  that  property ;  that  the  sale  was  postponed  for 
nearly  four  years  by  the  agreement  of  the  parties  in  in- 
terest, with  the  hope  of  realizing  on  a  better  market 
than  existed  at  the  testator's  death  and  for  a  consider- 
able time  thereafter;  that  this  postponement  was  made 
by  consent,  as  stated,  under  an  understanding  and  agree- 
ment had  with  Mrs.  Gaut  that  the  rents  should  be  ap- 
plied to  taxes  and  insurance  on  that  property  and  the  in- 
terest on  the  mortgage  resting  on  the  property ;  that  by 
reason  of  the  delay,  interest  had  to  be  paid  from  year  to 
year  on  the  storehouse  mortgage;  that  this  was  the  only 
way  in  which  indulgence  from  the  mortgagee  could  be 
obtained;  that  it  would  be  inequitable  to  allow  Mrs. 
Oaut  to  receive  all  the  fruits  of  the  agreement  for  post- 
ponement and  to  escape  all  of  its  burdens ;  that  natural 
equity  demands  that  the  rents  which  were  procured  by 
the  indulgence  should  be  devoted  to  that  purpose;  that 
if  this  result  should  not  be  allowed,  the  effect  would  be 
to  throw  the  burden  largely,  if  not  entirely,  upon  the 
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devisees,  John  M.  Gaut  and  Mrs.  Kanloye,  in  the  sub- 
jection of  the  residence  property. 

The  argument,  on  the  other  hand,  is,  that  under  a  true 
construction  of  the  will  the  rents  of  the  storehouse  were 
given  to  Mrs.  Oaut,  and  that,  whether  much  or  little, 
ihey  should  be  paid  over  to  her ;  that  the  purpose  of  the 
testator  was  to  give  to  her  all  of  the  rents  accruing  be- 
tween his  death  and  the  sale  of  the  property.  It  is  also 
urged  in  reply  that  Mrs.  Gaut  expressly  denies  that 
any  agreement  was  made  by  her  with  the  executor  or 
John  M.  Gaut  whereby  the  rents  accruing  during  the 
indulgence  were  to  be  applied  to  the  interest  on  the 
storehouse  mortgage  along  with  taxes  and  insurance 
thereon.  As  to  the  latter  feature  of  the  reply,  this  has 
already  been  decided  against  the  contention  of  Mrs. 
Gaut,  as  it  appears  from  the  preceding  finding  of  facts. 
Before  making  that  finding  we  read  the  deposition  of 
Mrs.  Gaut  several  times,  and  have,  just  preceding  the 
present  determinatioji,  read  her  deposition  over  again. 
We  find  she  does  deny  that  she  agreed  that  the  rents 
should  be  applied  to  the  payment  of  interest  on  the  resi- 
dence property,  but  she  does  not  deny  that  she  agreed 
they  might  be  applied,  during  the  indulgence,  to  the  in- 
terest on  the  storehouse  mortgage  and  the  taxes  and  in- 
surance thereon.    This  ground  of  defense,  therefore. 


Nor  is  it  an  answer  that  the  testator  gave  Mrs.  Gaut 
the  rents  of  the  storehouse  between  his  death  and  the 
Bale  of  that  property,  stated  in  these  terms.    The  exact 
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point  presented  by  the  appellants  for  consideration  in 
the  assignment  of  error  now  under  examination  is,  that 
there  was  an  agreement,  in  order  to  secure  indulgence, 
that  pending  the  indulgence  the  rents  should  be  applied 
upon  the  interest  which  would  accrue  upon  the  store- 
house mortgage  with  the  insurance  and  taxes  thereon, 
and  especially  the  interest  on  the  mortgage ;  and  that  it 
would  be  inequitable,  even  in  the  absence  of  such  an 
agreement,  that  the  rents  should  be  diverted  to  the  indi- 
vidual benefit  of  Mrs.  Gaut;  that  the  testator  contem- 
plated an  early  sale,  and  these  rents  were  the  fruits  and 
result  of  the  agreement  for  postponement  for  the  accom- 
modation of  all  parties  and  for  the  benefit  of  all.  We 
think  the  contention  set  forth  in  the  assignment  of  er- 
rors in  regard  to  this  particular  matter  is  correct,  with 
this  qualification ;  a  time  should  be  fixed  during  which 
the  rents  may  be  said  to  have  accrued  out  of  the  indul- 
gence. It  is  difficult,  under  the  testimony,  to  fix  an  ex- 
act date.  Judge  Gaut  died  on  the  fourth  of  July,  1895. 
He  had  rent  notes  amounting  to  f400  which  had  been 
given  for  the  rent  of  his  store  for  the  last  half  of  that 
year.  We  think  it  clear  that  Mrs.  Gaut  should  be  al- 
lowed this  f 400.  This  covers  the  period  from  the  death 
of  the  testator  to  the  first  day  of  January,  1896.  There 
was  a  sufficient  interval  between  the  probate  of  the  will 
on  July  23, 1895,  and  the  first  day  of  January,  1896,  dur- 
ing which  to  make  sale  of  the  property.  We  are  of  opin- 
ion, therefore,  that  all  the  rents  accruing  from  January 
1, 1896,  to  the  sale  of  the  property  should  be  put  to  the 
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account  of  the  indulgence,  and  should  fall  under  the 
agreement  above  mentioned,  and  that  Mrs.  Gaut  should 
not  be  allowed  to  recover  the  rents  for  this  whole  period. 
With  this  modification,  and  one  now  to  be  stated,  the 
first  assignment  of  errors  is  sustained. 

Of  course  it  follows  necessarily,  from  the  ground  of 
the  decision  as  to  the  four  hundred  dollars,  that,  in  ad- 
dition to  the  |400,  Mrs.  Gaut  is  entitled  to  all  of  the 
rents  of  the  storehouse  from  the  first  of  January,  1896,. 
up  to  the  sale  of  that  property,  over  and  above  a  suffi- 
ciency to  pay  taxes  and  insurance  on  that  property,  and 
interest  on  the  storehouse  mortgage,  this  charge,  as  ap- 
plicable to  the  present  determination,  beginning  with 
January  1, 1896.  The  basis  of  the  decree  giving  her  the 
f  400  and  the  surplus  of  the  rents  just  referred  to,  is,  that 
under  a  true  construction  of  the  will  they  belong  to 
her.  The  basis  of  the  judgment  which  gives  her  the  sur- 
plus of  the  rents,  after  denying  to  her  so  much  of  this 
fund  as  is  necessary  to  pay  the  said  taxes  and  insurance 
on  the  storehouse  and  the  interest  on  the  storehouse 
mortgage,  is,  that  the  equitable  consideration  on  which 
the  latter  holding  is  based,  is  fully  satisfied  by  with- 
drawing from  the  rent  fund  that  much  only,  leaving 
operative  as  to  the  residue  the  direction  of  the  will  giv- 
ing in  general  terms  the  rents  of  the  storehouse  to  the 
widow. 

With  the  modification  above  indicated  the  first  as- 
signment is  sustained  except  as  to  the  last  point  therein 
contained,  concerning  the  contribution  to  debts.     We 
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reserve  consideration  of  that  matter  to  a  later  portion 
of  this  opinion. 

2.  As  to  the  second  assignment  of  error;  The  set- 
tlement of  this  matter  inyolves  a  construction  of  certain 
clauses  of  the  will  and  also  a  construction  of  the  first 
codicil.    They  are  as  follows : 

"Item  2.  I  direct  my  executors  to  dispose  of  my  Btote- 
house  in  the  city  of  Nashville.  ...  I  direct  that 
all  debts  of  my  estate  be  paid  out  of  the  purchase^money. 
The  residue  after  the  payment  of  all  debts,  I  bequeath 
absolutely  to  my  beloved  wife. 

"Item  3.  It  is  my  will  that  my  wife  have  the  rents 
from  my  storehouse  until  it  is  sold,  and  I  direct  my  ex- 
ecutors to  pay  over  to  her  at  once  the  proceeds  of  the 
sale  remaining  after  my  debts  are  paid.'' 

First  codicil:  "I  devise  and  direct  my  executors 
.  .  .  to  sell  said  storehouse  .  .  .  and  pay  the 
balance  due  on  said  mortgage  [on  the  storehouse]  and 
my  funeral  exi)enses,  and  pay  taxes,  and  pay  the  balance 
to  my  said  wife  .  .  .  and  to  pay  the  interest  upon 
my  mortgage  debt  upon  my  residence  No.  218  North 
[High]  street,  Nashville,  Tennessee,  and  to  enable  her 
to  live  comfortably  until  the  mortgage  debt  on  No.  218 
can  be  paid.  The  interest  upon  said  mortgage  debt  of 
15,000  is  fSOO  per  annum,  |150  payable  semiannually; 
the  dates  of  next  payments  are  not  now  remembered, 
but  I  think  [an]  installment  of  interest  will  fall  due  in 
April,  1895,  and  the  next  in  October,  1895,  |150  each." 

There  is  no  room  for  doubt  that  under  the  original  will 
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it  was  the  intention  of  the  testator  that  all  of  his  debts 
should  be  paid  out  of  the  proceeds  of  the  sale  of  the  store- 

•  house.  It  is  equally  clear  that  he  believed  that  the  prop- 
erty would  bring  more  than  enough  to  pay  all  of  his 
debts,  and  that  a  surplus  of  such  proceeds  would  be  left 
for  his  wife.  He  had  not,  when  the  original  will  was 
written,  executed  the  mortgage  on  the  residence  or  con- 
tracted that  debt,  and  he  did  not  have  it  in  contempla- 
tion or  in  any  way  refer  to  it  in  his  will.  It  is  true  that 
the  rule  in  general  is,  that  wills  speak  as  of  the  death 
of  the  testator,  but  it  is  equally  true  that  in  construing 

,  such  instruments  we  must  frequently  inquire  as  to  the 
surroundings  and  situation  of  the  testator  when  the  will 
was  made,  in  order  to  get  his  point  of  view  and  to  un- 
derstand the  meaning  he  attached  to  certain  words. 
Bearing  in  mind  this  rule,  we  think  it  quite  clear  that 
the  testator  only  had  directly  in  mind,  when  he  wrote 
the  will,  such  debts  as  he  then  owed,  albeit  he  may  have 
in  a  general  way  had  in  view  the  possibility,  or  even 
probability,  that  he  might  contract  other  debts  and  leave 
them  unpaid  at  his  death.  Still  we  do  not  think  he  con- 
templated the  creation  of  so  large  a  debt  as  the  f  5,000 
mortgage  on  the  residence  So,  for  purpose  of  practical 
construction,  we  may  assume  that  he  had  in  mind  only 
the  debts  he  then  owed  and  did  not  contemplate  the 
f  5,000  mortgage.  But  when  he  came  to  write  the  codi- 
cil the  situation  had  changed  radically.  He  was  already 
an  old  man  when  the  original  will  was  executed,  but  now 
the  weight  of  two  years  (much  to  an  old  man)  more  had 
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fallen  upon  him,  and  his  financial  condition^  as  he  says 
himself  in  the  codicil,  had  grown  worse.  In  the  open- 
ing of  this  codicil  he  says,  pathetically;  "My  financial 
condition  has  not  improved  since  the  making  of  [my 
will]  but  has  grown  worse,  because  I  have  recently 
given  a  mortgage  upon  my  [residence]  house  and  lot 
218  N.  High  street,  city  of  Nashville,  Tennessee,  for  five 
thousand  dollars/*  Before  making  this  mortgage  he 
had  summed  up  his  debts  and  found  that  they  amounted 
to  a  few  hundred  dollars  over  five  thousand  dollars.  He 
borrowed  this  money  perhaps  with  a  view  to  paying  off 
some  of  his  debts,  and  did  pay  one  thousand  dollars  on 
the  storehouse  mortgage,  and  refers  to  this  latter  fact  in 
the  codicil.  He  no  doubt  intended  also  to  use  some  of 
this  money  to  live  on  in  his  old  age  The  greatest  por- 
tion of  his  debts,  in  fact  nearly  all,  consisted  of  the  two 
mortgage  obligations,  that  upon  the  storehouse  and  the 
one  upon  the  residence.  He  did  not  contemplate  pay- 
ing oflf  either  of  these  in  his  lifetime,  because  it  appears 
from  the  codicil  that  he  expected  both  to  be  outstand- 
ing at  his  death.  What  he  did  with  the  |5,000  borrowed  i 
on  the  residence  does  not  appear  in  this  record,  except 
that  he  paid  on  the  storehouse  mortgage  the  one  thou- 
sand dollars  already  mentioned,  and  that  he  left  in  bank, 
of  that  fund,  the  sum  of  |1,769.28.  What  he  did  with 
the  remaining  $2,230.72  is  not  shown.  Most  probably 
he  paid  a  portion  on  debts  and  consumed  the  rest  in  liv- 
ing. The  money  still  in  bank,  the  |1,769.28,  he  had 
most  probably  reserved  to  live  upon.     He  certainly  did 
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not  intend  to  use  that  fund  in  reducing  the  two  mort- 
gages. So  it  iS;  he  expected  that  the  two  mortgages, 
named  would  be  outstanding  at  his  death  and  constitute 
his  chief  indebtedness.  He  now,  when  he  comes  to  write 
the  codicil,  changes  the  phraseology  from  that  used  in 
the  original  will.  He  directs,  as  he  did  in  the  will,  that> 
his  executors  should  sell  the  storehouse.  But  he  does 
not  say,  as  in  the  original  will,  "that  all  debts  of  my  es- 
tate be  paid  out  of  the  purchase-money,^'  or  that  "my 
wife''  shall  have  "the  proceeds  of  the  sale  remaining 
after  my  debts  are  paid.'  On  the  contrary,  he  now  says 
that  the  proceeds  shall  be  disposed  of  as  follows ;  to  the 
payment  of  the  balance  due  on  the  storehouse  mortgage, 
to  funeral  exi>ense8,  to  taxes,  to  keeping  down  the  in- 
terest on  the  residence  mortgage,  and  the  balance  di- 
rectly to  his  wife.  Here  is  a  complete  disposition  of  that 
fund,  and  no  debts  or  charges  are  provided  for  except  the 
mortgage  debt  on  the  storehouse  and  taxes  and  funeral 
expenses  and  the  interest  on  the  residence  mortgage. 
The  testator  did  not  intend  that  the  latter  mortgage 
debt,  as  to  its  principal,  should  be  paid  off  out  of  the  pro- 
ceeds of  the  storehouse.  That  mortgage  was  executed 
November  80, 1894,  and  the  debt  it  secured  was  payable 
five  years  after  date,  and  b<>re  interest  at  six  per  cent., 
payable  semiannually.  At  the  time  the  codicil  was 
executed,  February  16,  1895  (or  if  not  that  date,  cer- 
tainly between  November  30,  1894,  and  February  16, 
1895),  the  debt  still  had  nearly  five  years  to  run.  It 
was  the  testator's  expectation  that  the  debt  would  be 
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carried,  probably  to  maturity,  and  certainly  until  it 
could  be  paid  off,  and  he  provided  funds,  as  he  thought, 
to  carry  it — ^that  is,  the  proceeds  of  the  storehouse  after 
paying  the  prior  charges  upon  it.  He  evidently  thought 
that  there  would  be  enough  of  this  fund  not  only  to  carry 
the  mortgage  but  to  leave  something  over  for  his  wife. 
How  he  thought  the  mortgage  could  be  or  would  be  i>aid 
does  not  directly  appear,  but  his  view  of  the  matter  is 
easily  to  be  inferred  from  proven  facts.  These  facts  are 
the  following :  The  only  articles  of  property  he  had 
which  were  available  for  the  reduction  or  payment  of 
the  residence  mortgage,  were  the  storehouse  fund  and 
the  fund  in  bank.  But  we  have  seen  that  the  stordhiouse 
fund  was  appropriated  to  other  uses  by  the  terms  of  the 
codicil  which  we  have  just  considered.  Similarly,  the 
fund  in  bank  was  disposed  of  to  the  exclusion  of  the 
mortgage ;  that  fund,  after  the  payment  of  "funeral  ex- 
penses and  doctor's  bill,"  was  directed  to  be  paid  to  the 
wife.  The  only  other  possible  resource  consisted  of  the 
rents,  but  they,  by  express  terms,  were  directed  to  be 
paid  to  the  wife.  So  it  seems  to  be  a  necessary  infer- 
ence that  the  testator  intended  that  that  mortgage 
should  be  carried,  by  the  money  he  thought  he  had  pro- 
vided out  of  the  sale  of  the  storehouse,  to  its  maturity  or 
until  the  devisees  could,  out  of  their  own  means,  or  by 
sale  of  the  property  itself,  pay  the  incumbranca  It 
seems  to  be  an  indisputable  conclusion  that  the  testa- 
tor intended  that  the  devisees  themselves  should  take 
care  of  the  principal  of  that  mortgage  debt^  inasmuch  as 
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he  dispoi^  of  his  entire  estate  without  making  any  pro- 
vision for  its  payment 

It  follows  that  when  the  devisees  accepted  the  devise 
of  the  residence  they  assumed  the  payment  of  the  mort- 
gage themselves^;  the  assumption  being  in  proportion  to 
their  respective  interests  in  the  estate  under  the  devise, 
Mrs.  Oaut  having  received  under  the  first  item  of  the 
will,  a  life  estate  in  this  property,  and  John  M.  Gaut 
and  Mrs.  Anna  E.  Manlove  the  remainder  in  fee. 

It  also  follows  that  to  the  extent  of  the  storehouse 
fund,  left  after  paying  the  storehouse  mortgage  and  all 
taxes  upon  that  proi>erty  as  well  as  upon  the  residence, 
it;  was  the  duty  of  the  executors  to  keq[)  down  the  inter- 
est on  the  residence  mortgage. 

It  also  follows^  that  in  so  far  as  that  fund  so  provided 
was  inadequate  to  the  keeping  down  of  the  interest  and 
taxes  on  the  residence  mortgage  after  paying  the  prior 
charges  mentioned  in  the  last  paragraph,  it  was  the 
duty  of  the  life  tenant  herself,  under  the  law,  to  keep 
them  down. 

It  results  that  the  second  assignment  of  error  is  over- 
ruled in  so  far  as  it  raises  any  objection  to  the  applica- 
tion of  the  balance  of  the  storehouse  fund  to  the  pay- 
ment of  taxes  on  the  residence  and  to  interest  on  the 
residence  mortgage.  It  also  results  that  jthat  assign- 
ment is  sustained  in  so  far  as  it  raises  objections  to  the 
application  of  any  part  of  the  proceeds  of  the  sale  of  the 
residence  to  the  payment  of  interest  on  the  residence 
mortgage  and  taxes  on  the  residence,  except  by  way  of 
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reimbursing  to  Mrs.  Gant  so  much  of  the  storehouse 
fund  SB  should  have  been  used  to  keep '  down  taxes 
and  interest  on  the  residence  and  were  not  so  used. 

Before  leaving  this  special  branch  of  the  case^  it  is 
proper  to  remark,  in  view  of  the  previous  discussion  un- 
der this  head,  that  we  have  held  that  the  direction  to 
pay  all  of  the  debts  out  of  the  storehouse  fund,  contained 
in  the  original  will,  was  withdrawn  in  the  codicil,  and 
the  property  therein  devoted  to  special  uses,  under  the 
principle  that  a  later  clause  in  a  will  in  conflict  with  a 
prior  clause  defeats  the  former,  and  a  fortiori  when 
such  later  clause  is  contained  in  a  codicil.  1  Bax.  145 ; 
6  Bax.  235;  12  Heis.  220;  Meigs  Dig.  (MiUikin'p  Ed.), 
p.  2332,  subsec.  6,  and  cases  cited. 

The  third  and  fourth  assignments  of  error  must  be 
considered  together.  They  embrace  two  propositions; 
first,  that  the  legacies  are  not  specific ;  secondly,  that 
even  if  they  are  specific  the  devises  are  also  specific,  and 
that  the  legacies  must  be  subjected  before  the  special  de- 
vise can  be  used  for  the  payment  of  debts. 

The  legacies  of  the  wife  were  the  rents  of  the  store- 
house, the  proceeds  of  the  storehouse  left  after  paying 
the  mortgage  on  the  storehouse  and  taxes,  also  the  money 
in  bank  left  after  paying  expenses  and  doctor's  bill. 
We  are  of  opinion  that  all  of  these  were  specific  l^acies. 
A  specific  legacy  "is  a  bequest  of  a  particular  thing  or 
money  of  the  testator  specified  and  distinguished  from 
all  others  of  the  same  kind."  Darden  v.  Hatcher,  1 
Cold.  513,  516 ;  citing  1  Eoper  Leg.,  149 ;  2  Williams  ou 
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Ex.  993.  See,  also^  Martin  v.  Osborne,  1  Pick.  420,  423. 
In  13  Am.  and  Eng.  Ency.  L.  10,  the  following  definition 
is  giyen :  ''A  specific  legacy  is  a  beqnest  of  a  particular 
article  or  specified  part  of  the  testator's  estate  which  is 
80  described  and  distinguished  from  all  other  articles  or 
I>arts  of  the  same  kind  as  to  be  capable  of  being  identi- 
fied.'' In  a  note  to  the  foregoing  it  is  said:  ^^In  the 
first  place  it  is  a  part  of  the  testator's  property.  A  gen- 
eral bequest  may  or  may  not  be  a  part  of  the  testator's 
property.  A  man  who  gives  £100  money  or  £100  stock 
may  not  have  either  the  money  or  the  stock,  in  which 
case  the  testator's  executors  must  raise  the  money  or  buy 
the  stock ;  or  he  may  have  money  or  stock  sufScient  to 
discharge  the  l^acy,  in  which  case  the  executors  would 
probably  discharge  it  out  of  the  actual  money  or  stock. 
But  in  the  case  of  a  general  l^acy  it  has  no  reference  to 
the  actual  state  of  the  testator's  property,  it  being  only 
supposed  that  the  testator  has  sufficient  property,  which, 
on  being  realized,  will  procure  for  the  legatee  that  which 
is  given  to  him,  while  in  the  case  of  a  specific  bequest 
it  must  be  of  a  part  of  the  testator's  property  itself. 
That  is  the  first  thing.  In  the  next  place,  it  must  be  a 
part  emphatically,  bb  distinguished  from  the  whole.  It 
must  be  what  has  been  sometimes  called  a  severed  or  dis- 
tinguished part.  It  must  not  be  the  whole  in  the  mean- 
ing of  being  the  totality  of  the  testator's  property,  or 
the  totality  of  the  general  residue  of  his  property  after 
having  given  l^ades  out  of  it  But  if  it  satisfy  both 
conditions^  that  it  is  a  part  of  the  testator's  property  it- 
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self;  and  is  a  part  as  distinguished  •  •  •  from  the 
whole^  or  from  the  whole  of  the  residue,  then  it  appears 
to  me  to  satisfy  everything  that  is  required  to  treat  it  as 
a  specific  l^acy.  •  •  The  part  may  be  defined  in  any 
way  which  distinguishes  it"  Quoted  from  Sir  G.  Jes- 
sely  M.  a,  in  Bothamley  v.  Sheraon,  L.  B.  20  Eq.  (Eng.)^ 
304,  308,  309;  referring  to  In  re  Ovey,  L.  R  20  CJh.  D. 
(Eng.),  676.  It  is  said  in  the  same  note,  with  reference 
to  the  same  authorities,  that  the  words  of  description 
may  refer  either  to  the  condition  of  the  testator's  prop- 
erty at  the  date  of  the  will  or  the  time  of  his  death;  that 
if  to  the  latter  period  there  will  be  no  time  at  which 
ademption  can  take  place,  and  it  is  not  necessary,  there- 
fore, that  a  specific  bequest  should  be  subject  to  ademp- 
tion. In  the  same  note  it  is  said  that  a  testator  may 
make  a  specific  gift  of  a  thing  of  which  he  contemplates 
the  acquisition,  as,  for  instance,  the  stock  he  may  die 
possessed  of.  Citing  Theobald  on  Wills  (2  Ed.),  108; 
Fontaine  v.  Tyler,  9  Pric.  (Eng.),  94;  Stewart  v.  Den- 
ton, 4  Doug.  (Eng.),  219;  Queen^s  Coll.  v.  Sutton,  12 
Sim.  521.  In  a  note  on  the  next  page  it  is  said :  ^'So  a 
gift  of  the  personal  property  'on  the  farm  and  in  the 
house  at  the  time  of  my  decease'  is  specific.''  Citing 
Getman  v.  McMahon,  30  Hun  (N.  Y.)  631;  McFadden 
V.  Hefley,  28  S.  C.  317.  In  Van  Vetchen  v.  Vaat  Yetchen, 
8  Paige  104,  it  is  said  that  to  take  the  case  of  a  specific 
l^acy  out  of  the  general  rule  that  in  a  will  of  personal 
estate  a  testator  is  presumed  to  speak  with  reference  to 
the  time  of  his  death,  there  must  be  something  in  the 
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nature  of  the  property  or  thing  bequeathed^  or  in  the 
language  used  by  the  testator  in  making  the  bequest 
thereof,  to  show  that  he  intended  to  confine  his  gift  to 
the  property  or  subject  of  the  bequest  as  it  existed  at  the 
time  of  the  making  of  the  will. 

We  shall  now  briefly  compare  each  one  of  the  legacies 
to  the  widow  with  the  definition  above  giyen,  and  make 
some  brief  reference  to  the  other  rule  stated  above  with 
reference  to  specific  l^acies.  The  rents  were  clearly  a 
part  of  the  estate  as  distinguished  from  the  whole ;  they 
were  specially  and  particularly  and  necessarily,  by  their 
very  terms,  separate  from  the  rest  of  the  estate;  they 
were  not  residuary  in  the  sense  of  being  the  balance  of 
the  estate  after  the  payment  of  debts  or  l^acies — in 
short,  the  whole  of  the  rents,  from  the  time  of  the  testa- 
tor's death,  were  given  to  the  widow.  The  complainants 
contend  that  this  could  not  be  a  specific  l^acy  because 
the  rents  were  not  in  existence  at  the  time  the  testator 
made  the  will.  It  is  seen  from  the  authorities  just  cited 
that  this  is  not  an  essential  point  in  the  definition  of  a 
specific  legacy.  The  same  remarks  apply,  in  the  main, 
to  the  balance  of  the  proceeds  of  the  storehouse;  these 
proceeds  were  distnguished  by  their  very  terms  from  all 
other  parts  of  the  iBState.  It  is  insisted,  as  we  under- 
stand the  appellant's  brief,  that  this  was,  in  effect,  a 
residuary  l^acy  because  certain  charges  were  to  be  paid 
out  of  the  money  before  the  balance  could  be  ascertained ; 
but  these  charges  were,  as  we  have  already  found,  simply 
of  the  mortgage  upon  the  property  and  the  taxes  owing 
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by  the  testator  or  the  taxes  on  the  testator's  estate. 
This  is  not  a  general  residuary  clause.  The  deductions 
may  be  considered  in  the  way  of  defining  and  dis- 
tinguishing the  particular  fund  to  be  paid  to  the  widow. 
Thus  we  have  a  portion  of  the  estate  separate  from 
all  others  and  clearly  defined  and  set  apart  for  the 
widow.  This  we  think  comes  within  the  definition  of 
a  specific  legacy.  So^  in  the  case  of  the  money  in 
bank;  this  was  a  specific  fund  set  apart  from  the 
rest  of  the  estate,  and  clearly  distinct  Its  character 
as  a  specific  l^acy  is  not  impaired  by  the  fact  that 
the  funeral  expenses  and  the  doctor's  bill  were  to  be 
taken  from  this  fund  before  the  balance  of  it  going  to  the 
widow  could  be  ascertained.  This  did  not  convert  this 
fund  into  a  general  residuary  fund.  The  whole  fund  was 
given  to  the  widow  less  certain  specified  deductions^  It 
is  argued  in  the  appellant's  brief  that  this  could  not  be  a 
specific  legacy  because  of  these  deductions,  which,  it  is 
said  converted  the  fund  into  a  residuum,  a  point  which 
we  have  just  referred  to ;  also  because  the  testator  could 
not  know  how  much  money  he  would  have  in  bank  at  the 
time  of  his  death.  The  authorities  above  referred  to 
meet  this  contention,  and  show  that  it  is  not  a  sound 
one.  It  is  said  in  the  appellant's  brief  that  the  clause 
not  only  refers  to  money  the  testator  might  have  in 
bank,  but  to  such  as  he  might  have  "otherwise."  This  is 
not  a  material  circumstance,  because  it  does  not  appear 
that  he  had  any  moneys  other  than  that  in  bank ;  and  wa 
may  add  that  if  there  had  been  any  other  moneys  else- 
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where,  that  fact  would  not  have  destroyed  the  character 
of  the  legacy  of  the  money  in  bank  as  a  specific  legacy. 

Having  determined  that  these  legacies  were  specific, 
the  next  question  is  whether,  in  the  case  of  a  deficiency 
of  the  funds  of  this  estate  for  the  payment  of  debts,  they 
must  be  subjected  before  si)ecific  devises,  or  whether  they 
both  must  contribute  pro  rata.  This  exact  point  does 
not  seem  to  have  distinctly  risen  in  this  State.  How- 
ever, there  are  some  authorities  which  indicate  the  lean- 
ing of  the  supreme  court  upon  this  particular  question. 
Alexander  v.  Miller  was  a  case  where  there  were  specific 
devises  of  real  estate,  a  bequest  of  personalty  and  also 
undevised  real  estate.  The  creditors  seized  the  be- 
queathed personalty,  and  a  bill  was  brought  by  the  lega- 
tees to  have  reimbursement  out  of  the  undevised  realty. 
In  discussing  the  general  question  the  Supreme  Court 
said: 

"While,  therefore,  the  general  rule  is  that  the  personal 
'•estate  is  primarily  liable  to  the  payment  of  the  debts  of 
a  deceased  person,  if  it  is  exonerated  from  such  primary 
liability  by  the  express  terms  of  a  will  or  by  implication, 
a  different  rule  would  apply.  The  policy  of  the  law  is 
to  give  effect  to  all  the  provisions  of  the  will,  those  in 
favor  of  the  legatees  as  well  as  those  in  favor  of  the  de- 
visees, and  if  both  can  be  made  effectual  without  violat- 
ing any  of  its  provisions  or  disturbing  the  intention  of 
the  testator,  it  will  be  done.  Where  real  estate  is  charged 
with  neither  debts  nor  l^acies,  nor  subject  to  any  spe- 

2  Tenn  Chan— (29) 
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ciflc  lien,  but  there  is  a  general  lien,  and  the  estate  de- 
scends to  the  heir^  the  assets  will  be  marshaled  in  fayor 
of  legatees.  If  there  be  no  devise  of  the  real  estate  but 
it  descends,  if  the  creditors  exhaust  the  personal  estate^ 
there,  as  against  the  heirs  at  law,  the  legatees  may  stand 
in  the  place  of  the  creditors,  and  come  upon  the  real 
estate  which  has  descended ;  2  Boss  on  L^.,  969 ;  1  Bto. 
Eq.  565  and  note  5. 

"In  the  case  of  Aldrich  v.  Cooper,  vol.  2,  pt.  1,  Lead- 
ing Cases  in  Equity,  p.  61-2,  it  is  held  that  the  mere 
bounty  of  the  testator  enables  the  legatee  to  call  for 
this  species  of  marshaling:  *That  if  creditors,  having 
a  right  to  go  upon  the  real  estate  descended,  choose  to 
go  upon  the  personal  estate,  the  choice  of  the  creditors 
shall  not  determine  whether  the  legatee  shall  be  paid 
or  not'  In  the  notes  upon  this  case,  p.  65,  Lord  Hard- 
wick  is  reported  as  saying  in  the  case  of  Hanby  v.  Rob- 
erts,  that  'one  rule  of  marshaling  assets  is  clear ;  if  there 
are  no  debts  due  by  specialty  and  legacies  and  no  devise 
of  the  real  estate  but  it  descends  if  the  creditors  exhaust 
the  personal  estate,  the  legatees  may  stand  in  their  place 
and  come  upon  the  real  estate  as  against  the  heir  at  law.^ 
Not  so,  however,  if  the  real  estate  is  devised  for  the  ob- 
vious reason  that  in  such  case  it  is  as  much  the  intention 
of  the  testator  that  the  devisee  shall  have  the  real  estate 
as  it  is  that  the  legatee  shall  take  the  personal  estate  be- 
queathed to  him.  'Every  will,'  it  is  further  said  (p.  66)^ 
'ought  to  be  read  as  in  effect  embodying  a  declaration  by 
the  testator  that  the  payment  of  his  debts  shall  be,  as  far 
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as  possible,  so  arranged  as  not  to  disappoint  any  of  the 
gifts  made  by  it,  unless  the  instrument  discloses  a  dif- 
ferent intention.' 

"In  this  case  no  diflferent  intention  is  disclosed  in  the 
will;  and  it  is  peculiarly  equitable  that  the  legatees 
should  be  allowed  to  come  upon  the  descended  lands  to 
satisfy  the  legacies  to  them,  as  the  very  property  which 
was  bequeathed  to  them  was  applied  to  pay  the  pur- 
chase price,  in  large  measure,  of  the  undevised  lands. 
The  lands  descended  must,  therefore,  be  held  chargeable 
with  the  payment  of  the  testator's  debts  in  exoneration 
of  the  personal  property  bequeathed  in  the  will  to  his 
widow  with  remainder  to  his  grandchildren.  The  per- 
sonal property  so  bequeathed  having  been  exhausted  in 
payment  of  the  debts,  the  legatees  will  be  substituted  to 
the  rights  of  the  creditors  to  the  extent  of  such  payments 
made  by  the  sale  of  personal  property  bequeathed,  and 
the  surplus,  if  any,  arising  from  the  land,  will  be  dis- 
tributed to  those  entitled  thereto."    7  Heis.  77,  79. 

In  Hope  V.  Wilkinson,  14  Lea  21,  et  aeq.,  the  same 
doctrine  is  reaffirmed.  To  the  same  effect  see  Douglass 
V  Baber,  15  Lea  651,  654.  See  also  Evans  v.  Beaumont, 
16  Lea  713. 

These  authorities  being  upon  the  point  as  to  which 
shall  be  first  subjected,  devised  personalty  or  undevised 
realty,  do  not  bear  directly  upon  the  question  now  be- 
fore us  between  a  specific  bequest  of  personalty  and  a 
specific  devise  of  realty,  but  they  indicate  in  a  general 
way  the  trend  of  the  court  towards  an  equal  contribu- 
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tion  where  equal  equities  are  disclosed  in  the  will,  as 
evidenced  by  devises  of  specific  property. 

In  Jarman  on  Wills  ( Randolph  and  Talcott  Ed. )  vol. 
3,  p.  450,  it  is  said  that  "specific  legacies  and  real  estate 
devised,  whether  in  terms  specific  or  residuary,  are 
liable  to  contribute  pro  rata."  In  a  note  to  the  forgo- 
ing the  following  authorities  are  cited;  Long  v.  Short, 
1  P.  W.  403,  2  Vern.  756;  Tombs  v.  Roch,  2  Coll.  490; 
Oervis  v.  Oervis,  14  Sim.  665  (in  which  latter  case  Sir 
L.  Shadwell  overruled  his  own  previous  decision  in 
Cornwall  v.  Cornwall,  12  Sim.  298) ;  Young  v.  Hassard, 
1  Jo.  and  Lat  472 ;  Jackson  v.  Hamilton,  3  Jo.  and  Lat 
711. 

In  the  notes  to  the  pages  iminediately  succeeding  the 
quotation  from  the  text  above  made,  there  are  found 
numerous  authorities  showing  that  there  is  some  con- 
fiict  as  to  the  question;  other  authorities  cited  in  the 
appellant's  brief  still  further  show  the  conflict  With- 
out undertaking  to  discuss  these  cases,  we  are  of  opinion 
that  the  rule  stated  in  the  text,  which  we  have  quoted 
above,  is  the  correct  one,  and  should  be  adopted  in  this 
State.  It  is  true  that  the  general  rule  is,  that  personal 
property  is  liable  to  debts  before  realty,  but  this  rule 
ought  not  to  have  any  application  where  a  testator  makes 
a  specific  bequest  of  personalty.  Such  a  bequest  evi- 
dences a  clear  and  unmistakable  purpose  upon  the  part 
of  the  testator  to  exonerate  the  property  covered  by  it 
from  the  payment  of  debts.  No  stronger  statement 
could  be  made  with  regard  to  realty  specifically  devised. 
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This  being  true,  we  can  see  no  ground,  in  sound  reason, 
for  holding  in  this  State,  where  the  question  is  still  un- 
perplexed  by  conflicting  decisions,  that  one  of  these  gifts 
should  be  preferred  before  the  other.  In  our  judgment, 
sound  equity  would  dictate  that  they  should  contribute 
pro  rata  to  the  payment  of  debts  in  the  case  of  a  defic- 
iency of  assets.  It  is  said  in  appellant's  brief  that  such 
a  rule  ought  not  to  obtain,  because  personalty  is,  as  a 
matter  of  law,  liable  before  realty.  This  statement,  in 
our  judgment,  involves  a  fallacy,  in  that  it  overlooks  the 
power  of  the  testator  to  vary  the  rule  of  law  as  appli- 
cable to  his  own  property.  That  is  to  say,  while  the  rule 
of  law  is  general  that  personalty  must  be  subjected  be- 
fore realty,  it  is  clearly  also  a  rule  of  law  that  the  tes- 
tator may,  if  he  choose,  entirely  exonerate  the  personalty 
and  subject  the  realty  by  the  terms  of  his  will.  So,  at 
last,  it  is  not  so  much  a  question  of  the  application  of 
the  abstract  rule  of  law  above  referred  to,  as  an  ascer- 
tainment of  the  testator's  intention.  That  intention,  as 
above  stated,  we  think  is  evidenced  by  his  making  spe- 
cific bequests  and  specific  devises;  he  in  this  manner  in- 
dicates a  purpose  on  his  part  that  both  should  be  ex- 
onerated from  debts.  When  that  becomes  impossible 
because  of  a  deficiency  of  assets,  it  does  not  seem  logical 
that  we  should  resort  to  the  dry  rule  of  law  above  re- 
ferred to,  but,  on  the  contrary,  it  does  seem  that  we 
should  sustain  the  testator's  intention  as  far  as  possible. 
This  can  only  be  done  by  subjecting  the  specific  l^acies 
and  specific  devises  pro  rata.    In  this  manner  the  testar 
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tor's  purpose  of  exoneration  is  as  little  interfered  with 
as  possibla  On  the  other  hand,  if  the  personalty  cov- 
ered by  the  si)ecific  bequest  is  wholly  subjected  to  debts^ 
the  testator's  purpose  with  regard  thereto  is  entirely 
superseded.  We  are  therefore  of  opinion  that  the  speci- 
fic devises  and  specific  bequests  should  contribute  pro 
rata. 

Perhaps  the  foregoing  discussion  is  not  very  material 
in  view  of  our  determination  of  the  second  assignment 
of  error.  Still,  upon  the  account  hereafter  ordered  it 
may  result  that  the  determination  above  giv^i  may  have 
to  be  applied  to  a  considerable  extent 

On  the  foregoing  grounds  we  overrule  the  third  and 
fourth  assignments  of  error. 

The  fifth  assignment  of  error  is  overruled.  Interest 
on  specific  legacies  is  allowable  as  a  matter  of  law. 
Mills  V.  Mills,  3  Head  705,  709 ;  Harrison  v.  Henderson, 
7  Heis.  315,  348;  Darden  v.  Orgain,  5  Cold.  211,  214. 
We  think,  however,  the  rule  announced  in  the  above 
cases  should  be  qualified,  as  applicable  to  the  present 
case,  as  follows:  Upon  the  amount  of  rents  which  we 
have  allowed  Mrs.  Gaut,  interest  from  the  time  of  their 
maturity ;  but  on  the  balance  of  the  proceeds  of  the  sale 
of  the  house,  no  interest,  for  reasons  stated  infra  when 
discussing  that  subject  from  another  standpoint; 
the  legacy  consisting  of  the  money  in  bank  should  bear 
interest  from  the  death  of  the  testator. 

As  to  the  sixth  and  seventh  assignments  of  error  we 
have  already  held  that  Mrs.  Gaut,  Mrs.  Manlove  and 
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John  M.  Oaut  took  the  residence  subject  to  the  mortgage 
debt  thereon,  and  that  they  assumed  the  payment  thereof 
in  proportion  to  the  value  of  their  respective  estates 
therein.  It  results  from  this  that  the  value  of  the  life 
estate  must  be  ascertained  in  the  usual  way;  that  the 
value  of  the  life  estate  deducted  from  the  whole  value 
of  the  property  will  leave  the  value  of  the  remainder  in- 
terest ;  that  the  ratio  which  these  two  sums  bear  to  each 
other  will  show  the  proportion  in  which  the  mortgage 
debt  must  be  borne  by  each  estate ;  that  the  amount  thus 
ascertained  as  due  from  each  estate  being  deducted 
therefrom,  will  leave  the  net  value  of  each  estate  devised  ' 
to  the  life  tenant  and  to  the  remaindermen.  The  balance 
of  each  thus  ascertained  will  show  on  what  sum  each, 
the  life  estate  and  the  remainder,  should  contribute  to 
the  payment  of  the  debts  of  the  estata  This  elaborate 
adjustment  is,  however,  not  really  important.  The  same 
result  is  reached  if  the  whole  of  the  principal  of  the 
residence  mortgage  be  deducted  from  the  aggregate  fund 
realized  from  the  sale  of  the  residence.  Likewise,  if  the 
whole  residue  of  that  fund  be  made  to  contribute,  as  we 
hold  it  should,  to  the  payment  of  any  unpaid  debts  of 
the  estate,  or  to  the  pro  rata  easing  of  the  specific 
legacies  when  they  have  been  made  to  bear  too  much  of 
the  burden  of  the  estate. 

We  think  the  store  rents  going  to  Mrs.  Qaut  should 
be  made  to  contribute.  We  d,o  not  think  that  the  rule 
of  contribution  would  apply  to  the  balance  of  the  pro- 
ceeds of  the  sale  of  the  storehouse.    In  what  we  have 
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said  upon  the  subject  of  speeiifllc  l^acies  in  a  preceding 
portion  of  this  opinion,  we  have  for  convenience  treated 
that  fund  as  a  si>ecific  legacy,  but  inasmuch  as  there 
was  not  left  enough  of  it  even  to  pay  the  interest  on  the 
residence  mortgage,  to  which  it  was  devoted  before  any 
of  it  could  be  paid  over  to  Mrs.  Gaut,  and  as  Mrs.  Gaut 
received  none  of  it,  there  is  nothing  as  to  this  matter 
upon  which  to  charge  contribution.  We  do  not  think 
that  it  can  be  justly  said  that  inasmuch  as  a  sufficiency 
of  that  fund  was  directed  to  be  applied  to  the  payment 
of  interest  on  the  residence  mortgage,  that  therefore, 
and  in  this  manner,  that  fund  was,  in  so  far  as  it  was 
so  used,  a  gift  to  Mrs.  Gaut,  on  the  theory  that  it  was 
her  duty  during  her  lifetime  to  keep  down  the  interest 
on  the  mortgage.  The  latter  theory  does  not  hold  good 
as  to  so  much  of  the  fund.  The  direction  of  the  will  was 
explicit  to  use  that  fund  in  paying  interest  on  the 
mortgage  until  the  mortgage  debt  could  be  paid.  This 
was  a  direction,  in  effect,  to  pay  the  testator^s  own  debt, 
and  only  the  balance  left  after  paying  this  charge  and 
other  charges  placed  uj)on  that  fund,  previously  men- 
tioned, was  to  go  to  Mrs.  Gaut  There  was  no  balance, 
and  this  legacy,  so  viewed,  was  abortive  for  the  want 
of  funds.  The  only  practical  effect,  with  regard  to  Mrs. 
Gaut,  in  connection  with  this  fund,  is,  that  she  is  en- 
titled to  reimbursement  with  interest  in  so  far  as  she 
bore  the  burden  which  that  fund  should  have  borne;  that 
is,  as  to  such  interest  on  the  residence  mortgage  and 
taxes  on  the  residence  as  she  paid^  she  is  entitled  to  be 
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repaid  to  the  full  extent  of  the  balance  of  this  fund  left 
after  paying  the  storehouse  mortgage  and  interest 
thereon^  and  the  taxes  on  the  latter  property.  She  is» 
on  receiving  this  reimbursement,  also  entitled  to  interest 
on  her  payments.  All  of  the  interest  on  the  residence 
mortgage  which  is  not  so  covered,  and  all  of  the  taxes 
on  the  residence  not  so  covered,  Mrs.  Gaut  must  carry 
as  life  tenant. 

As  to  the  eighth  assignment :  This  concerns  the  prin- 
cipal of  the  residence  mortgage,  the  interest  on  that 
mortgage  ajid  the  taxes  on  that  property.  The  com- 
plaint is  that  these  items  were  not  included  as  part  of 
the  debts  of  the  estate  to  be  paid  by  contribution. 
What  we  have  already  said  fully  disposes  of  all  these 
matters. 

It  results  that  the  decree  of  the  chancellor  will  be 
modified  so  as  to  conform  to  this  opinion,  and  the  cause 
will  be  remanded  to  the  chancery  court  of  Davidson 
county  for  an  account,  and  to  be  settled  on  the  principles 
above  stated. 

It  is  proper  to  say  that  in  disposing  of  this  case  we 
have  given  no  weight  to  the  agreed  construction  copied 
into  the  finding  of  facts.  As  pure  matter  of  construc- 
tion it  was  not  binding  at  law ;  the  proper  construction 
of  an  instrument  being  matter  of  law;  moreover  the 
I>oint  is  conceded  in  the  pleadings.  In  so  far  as  it  was 
acted  on,  no  injury  can  befall  any  of  the  parties,  be- 
cause there  are  sufficient  funds  belonging  to  Mrs  Gaut, 
Mrs.  Manlove  and  John  M.  Gaut,  the  proceeds  of  the 
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residence,  to  settle  the  estate  just  as  if  no  construction 
liad  been  attempted. 

The  costs  of  the  appeal  will  be  divided  in  proportion 
of  one-third  to  Mrs.  Sallie  A.  Gaut,  one-third  to  John  M. 
Oaut,  and  one-third  to  Mrs.  Anna  E.  Manloye  and  her 
husband,  P.  H.  Manloye. 

The  costs  of  the  court  below  will  be  paid  as  hereafter 
directed  by  the  chancellor. 

All  of  the  judges  concur. 
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(KNOXVILLE.    SEPTEMBER  8,  1896.) 

AlEnncd  bj  the  Supreme  Court  without  modiiicatloo,  Noyember  12, 18M. 

LEVY.    Illegal,  of  Execution. 
An  execution  iBsued  before  the  death  of  a  Judgment  creditor  can 
not  legally  he  levied  on  the  property  of  his  estate  after  his 
death.     iPoat,  p.  462.) 

Cited:  Read  ▼.  Staton,  8  Ray.  159;  Bstes  t.  Williams,  Cooke 
418;  Parker  t.  Bween,  1  Hum.  84;  Farqulien  y.  Torrey,  5  Hum. 
608. 

Cited  and  distinguished:    Feck's  Rep.,  78. 


FROM  MONROB. 


Appeal  from  the  Chancery  Conrt  of  Monroe  County. — 
T.  M.  McCoNNELL^  Chancellor. 

Tbmplbton  &  Cates  and  T.  W.  Peacb^  for  complain- 
ant 

McCroskbt  &  MgCboseet^  for  defendant 


Baston^  J. — ^The  main  question  in  this  case  is  whether 
an  execution  issued  by  a  justice  of  the  peace  prior  to  the 
death  of  the  judgment  debtor^  can^  after  his  deaths  be 
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properly  and  l^ally  levied  on  the  property  of  his 
estate. 

On  the  sixteenth  of  April,  1894,  Cowan,  McClung  & 
Company  recovered  before  a  justice  of  the  peace  for  Mon- 
roe county,  three  judgments,  one  for  |547.27  against  J. 
B.  Lattimore,  and  two  against  Lattimore  and  Howard, 
for  1506.57  and  |960.17,  respectively. 

On  January  26,  1895,  executions  were  issued  on  said 
judgments,  which  came  into  the  hands  of  W.  B.  Sloan, 
the  sheriff  of  Monroe  county,  on  the  thirtieth  of  Jan- 
uary, 1895.  On  February  5, 1895,  Sloan  went  to  see  J. 
B.  Lattimore  about  these  executions  then  in  his  hands. 
Lattimore  promised  to  pay  the  following  Saturday,  and 
requested  delay  until  that  time.  J.  B.  Lattimore  failed 
to  pay  as  promised,  and  the  sheriff  went  to  see  him  on 
the  twelfth  of  February,  1895,  expecting  to  levy,  but  he 
found  Lattimore  seriously  ill,  and  on  that  account  did 
not  do  so;  on  the  following  day  Lattimore  died. 

On  February  15,  two  days  after  Lattimore's  death, 
the  sheriff  levied  the  executions  then  in  his  hands  on  a 
large  amount  of  personal  property  of  J.  B.  Lattimore. 
The  property  was  advertised  for  sale  by  advertisement 
beginning  March  6,  1895,  but  the  executions  were  re- 
turned for  aliases,  the  returns  showing  levy  but  saying 
they  were  returned  for  aliases,  and  as  "not  satisfied." 
Aliases  were  issued  and  returned  enjoined. 

On  March  4,  1895,  C.  F.  Lattimore  was  appointed 
administrator  of  said  J.  B.  Lattimore,  deceased,  and 
and  same  day  suggested  the  insolvency  of  the  estate.  On 
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March  5,  1895,  he  filed  the  original  bill  in  this  case  to 
wind  up  the  estate  bb  an  insolvent  estate,  and  enjoining 
the  sale  under  said  executions,  and  attacking  the  execu- 
tions because  they  did  not  conform  to  the  judgments, 
and  because  they  were  not  levied  during  the  lifetime  of 
Lattimore,  deceased. 

Defendants  Cowan,  McClung  &  Company  and  W.  R. 
Sloan  filed  answers  insisting  on  the  validity  of  the  levy. 
The  cause  proceeded  as  an  insolvent  cause.  On  Decem- 
ber 3,  1895,  Cowan,  McClung  &  Company  filed  a  peti- 
tion in  the  cause  stating  that  they  had  obtained  a  judg- 
ment against  Sloan,  sheriff,  for  the  amount  of  their 
judgment,  damages  and  costs,  by  motion  for  failure  to 
return  executions,  and  that  executions  would  be  issued 
and  money  made,  but  they  were  relying  solely  on  their 
judgment  against  Sloan.  They  ask  that  the  cause  be 
dismissed  as  to  them,  and  Sloan  and  his  sureties  sub- 
stituted to  whatever  rights  they  have  under  the  levies 
on  Lattimore's  property.  W.  R.  Sloan  filed  a  petition 
stating  substantially  the  same  facts,  and  asking  to  be 
subrogated.  The  cause  was  then  dismissed  as  to  Cowan, 
McClung  &  Company,  and  question  reserved  as  to 
Sloan's  right  of  subrogation.  There  was  the  usual  refer- 
ence to  and  report  by  the  clerk.  These  judgments  were 
reported  as  liabilities  against  the  estate,  but  not  entitled 
as  to  priority  on  account  of  the  supposed  levies.  To 
this  there  were  exceptions  by  Sloan  and  C.  P.  Lattimore, 
administrator.     Both  exceptions  were  overruled  by  the 


462  TENNESSEE  CHANCERT 

Lattimore  ▼.  Cowan,  McClung  et  al. 

court  and  decree  accordingly,   from  which   Sloan  ap- 
appealed. 

We  concur  in  the  conclusions  of  the  chancellor. 

We  are  cited  by  counsel  for  petitioner  Sloan  to  a  dis- 
senting opinion  by  one  of  the  judges  in  the  case  of  8ur- 
goin  V.  Preston^  Peck^s  Rep.  78.  But,  besides  being  a 
dissenting  opinion,  the  theory  there  advanced  was  as  to 
the  effect  of  an  execution  from  a  court  of  record.  By 
a  pure  fiction  of  the  law  it  has  been  held  that  the  liens 
of  such  executions  related  to  the  teste,  which  always  i» 
as  of  the  previous  term,  and  it  is  said  by  an  artificial 
course  of  reasoning  that  under  such  executions  prop- 
erty is  presumed  to  be  in  custodia  legis  from  the  date  of 
the  teste.  This  never  has  in  practice  been  held  to  apply 
to  executions  issued  by  a  justice  of  the  peace.  In  the 
case  of  Rocco  v.  Parczyky  9  Lea  335,  it  is  said  by  Judge 
McFarland :  "The  relation  of  the  lien  of  an  execution 
to  its  teste  so  as  to  overreach  intermediate  transfers  of 
personal  chattels,  is  a  pure  fiction  of  law  that  ought  not 
to  be  followed  further  than  the  courts  are  bound  to  go 
by  well-settled  law." 

To  this  it  would  seem  there  is  every  reason  founded 
on  good  sense  and  public  policy  to  subscribe.  The  ex- 
ecution from  a  justice  has  never  been  held  to  be  a  lien 
until  levy  made.  3  Hay.  159;  Cooke  413;  Parker  v. 
Sween,  1  Hum.  84 ;  FarquUen  v.  Torrey,  5  Hum.  502. 

The  decree  of  the  chancellor  will  be  affirmed  with 
costs. 

All  the  judges  concur. 
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Affirmed  by  the  Supreme  Court  without  modification,  June  19, 1897. 

1.  PLEADING  AND  PRACTICE.    Affidavit  to  Divorce  Bill.    Infor- 
mation and  Belief. 

An  affidavit  to  a  divorce  bill  which  states  that  the  facts  stated 
are  true  to  the  best  of  affiant's  "knowledge.  Information  and 
belief/'  Is  In  substantial  compliance  with  the  provisions  of 
code  1858,  sec.  2453  (Shan.,  sec.  4206),  providing  that  the  affi- 
davit be  made  on  "knowledge  and  belief/'  etc.  (Post,  pp.  466- 
468.) 

Code  construed:     Code,  1858,  sec.  2453  (Shan.,  sec.  4206). 

Cited  and  distinguished:  Shell  v.  Shell,  2  Head,  716;  Cannon  v» 
Cannon,  2  Cold.,  375;  DeArmond  v.  DeArmond^  8  Pick.  40;  Stew- 
art V.  Stewart,  3  Swan  591. 

2.  SAME.    Same.    Verification  Before  Notary  Not  Error. 

The  swearing  to  an  affidavit  to  a  divorce  bill  before  a  notary 
public  Is  not  error.     {Post,  pp.  468-470.) 

Code  construed:  Code  1858,  sec.  1802b  (M.  &  V.,  sec.  2464;  Shan.,, 
sec.  3196);  Code  1858,  sec.  2453  (M.  A  V.,  sec.  3311;  Shan.,  sec. 
4206). 

Cited  and  distinguished:  State  v.  Nashville  Savings  Bank,  IS 
Lea  132;  Burnett  v.  Maloney,  13  Pick.  605;  Shields  v.  Clifton 
Hill  Land  Co.,  10  Pick.  123-5. 

8.  SAME.  Allegations  of  Divorce  Bill.  Statute  Compiled  With. 
The  statute  requiring  that  divorce  bills  shall  "set  forth  particu- 
larly and  specially  the  causes  of  the  complaint,  with  circum- 
stances of  time  and  place  with  reasonable  certainty,"  Is  com- 
piled with  where  the  causes  of  divorce  relied  on  are  stated  In 
the  exact  words  of  the  statute,  together  with  a  full  history  of 
the  case,  and  distinct  averments  are  made.    (Post,  p.  470.) 

Code  construed:    Shao.,  sec.  4205. 
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4w   SAME.    Same.    Turning  Out  of  Doors. 

The  charge  in  a  divorce  bill  that  defendant  made  a  brutal  asaanlt 
on  complainant,  and  by  his  conduct  compelled  her  to  withdraw, 
is  a  sufficient  allegation  of  turning  out  of  doors.    {Post,  p.  471.) 

Cited:    McAllster  v.  McAlister,  10  Heis.  345. 

6.  SAME.  Same.  Neglect  to  Provide. 
Standing  alone,  the  allegation  does  not  amount  to  a  compliance 
with  the  statute,  which  requires  an  allegation  of  refusal  or 
neglect  to  provide,  etc.,  where  the  bill,  after  setting  out  the 
fact  of  destitution,  says:  "It  is  but  just  to  say  that  defendant's 
health  became  in  the  meantime  impaired,  and  this  furnished 
some  palliation  for  his  failure  to  support  and  maintain  his  fam- 
ily, but  she  avers  and  charges  not  to  the  extent  of  the  pov- 
erty and  want  to  which  he  negligently  subjected  them."  This 
does  not  show  an  intended  and  premeditated  abandonment  and 
refusal  and  neglect  altogether  to  provide.     (Post,  pp.  471-472.) 

6.  EVIDENCE.     Marital  Relation.     Privileged  Communication. 
There  is  no  rule  of  public  policy  which  would  prevent  the  wife, 

on  her  application  for  a  divorce,  from  testifying  to  the  cruel 
and  inhuman  treatment,  neglect  to  support  and  provide,  and 
as  to  intolerable  indignities  offered  her  by  her  husband  during 
the  marital  relation,  these  being  the  grounds  of  relief  pre- 
scribed by  the  statute  and  alleged  in  the  bilL  (Post,  pp.  472- 
486.) 

Cited:  Stewart  on  Marriage  and  Divorce,  sec.  849;  6  Am.  &  Bug. 
Enc.  L.,  829. 

Cited  and  distinguished:    Patton  v.  Wilson,  2  Lea  113;  Orr  v.  Cox, 

3  Lea  617;  Insurance  Co.  v.  Shoemaker,  11  Pick.  72;  Brewer  v. 

Ferguson,  11  Hum.  665;  Kimbrough  v.  Mitchell,  1  Head  640. 
Acts  construed:     Acts  1868,  ch.  76;  Act  of  Sept.  26,  1869;  Act 

of  Feb.  24,  1870;  Act  of  March  29,  1879  (T.  &  S.,  sec.  3812c; 

Shan.,  sec.  5696). 

7.  SAME.    Same.    Same. 

A  letter  written  by  the  defendant  to  the  complainant  after  her 
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withdrawal  from  him,  and  which  was  by  him  sealed  and  given 
to  a  messenger  to  be  immediately  handed  to  his  wife,  is  not 
excluded  from  evidence  on  the  ground  of  a  privileged  commu- 
nication under  the  protection  of  the  marital  relation,  if  it  be 
found  to  contain  matters  of  such  character  as  would  constitute 
by  its  writing  and  delivery  to  her  an  act  or  aots  of  eruelty  and 
indignity.    {Post,  pp.  486,  487.) 


FROM  KNOX. 


Api>eal  from  the  Chancery  Court  of  Knox  county. — 
H.  B.  Lindsay,  Chancellor. 

Webb  &  McClung,  for  complainant 

INGEESOLL  &  PEYTON  and  J.  W.  CALDWELL,  for  defend- 
ant 


Barton,  J. — This  is  a  bill  for  divorce,  the  grounds 
stated,  in  general  terms,  being  alleged  indignities  to  the 
person  of  complainant,  such  as  to  render  her  condition 
intolerable  and  to  force  her  to  withdraw  from  the  de- 
fendant, cruel  and  inhuman  treatment,  and  failure  to 
support. 

To  this  bill  the  defendant  filed  a  long  and  voluminous 
answer,  denying  substantially  the  equities  of  the  com- 
plainant's bill,  but  containing  much  unnecessary  and 
impertinent  matter. 

The  chancellor  granted  a  divorce  to  the  complainant 

2  Tenn  Chan— (30) 
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from  bed  and  board,  and  awarded  her  the  custody  of  her 
children,  four  in  number.  From  this  decree  the  de- 
fendant appealed  and  has  assigned  errors. 

The  first  error  relied  on  is  alleged  defects  in  the  af- 
fidavit and  its  verification.  The  affidavit  complained  of 
was  in  the  following  language  and  form: 

"State  of  Tennessee,  Jefferson  county. 

"E.  W.  M.,  being  duly  sworn,  makes  oath  that  the 
facts  stated  in  her  foregoing  bill  are  true  to  the  best  of 
her  knowledge,  information  and  belief,  and  that  the  com- 
plaint is  not  made  out  of  levity  or  by  collusion  with  the 
defendant,  but  in  sincerity  and  truth  for  the  causes 
stated  in  the  bill.  "E.  W.  M. 

"Sw^orn  to  and  subscribed  before  ine  this  October  18, 
1895.  "J.  W.  Godwin,  Notary  Public." 

The  first  objection  to  this  affidavit  is  that  it  appears 
that  the  statements  made  in  the  bill  are  sworn  to  on  in- 
formation and  belief,  this  contention  being  based  on 
section  2453  of  the  code,  which  provides  that  the  bill 
shall  be  verified  by  affidavit  before  a  justice  of  the  peace, 
or  before  the  judge  or  clerk  of  the  county  court,  that  the 
facts  stated  in  the  bill  are  true  to  the  best  of  complain- 
ant's knowledge  and  belief.  And  it  is  said  that  the  in- 
sertion of  the  word  "information"  makes  the  affidavit 
of  an  entirely  different  character  from  that  prescribed 
bv  the  section.  In  other  words,  that  the  statement  made 
in  the  bill  must  be  made  on  knowledge  and  sworn  to  on 
knowledge  and  belief. 
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To  support  this  contention  we  are  cited  to  the  cases 
of  Shell  V.  Shell,  2  Head  716;  Gannon  v-  Cannon,  2  Cold. 
375;  DeArmond  v.  DeArmond,  3  Pickle  40;  Stewart  v, 
Stewart,  3  Swan  591.  These  cases  do  authoritatively 
and  clearly  settle  the  following  proposition,  viz. :  The 
courts  in  cases  of  this  kind  must  guard  the  interests 
of  society,  which  are  of  primary  importance,  and  that 
the  policy  of  the  State  is  to  encourage  and  maintain  the 
marriage  relation;  that  all  the  requirements  of  the 
statute  are  for  the  benefit  of  society  and  not  for  the  bene- 
fit of  the  parties ;  that  they  are  intended  to  guard  against 
bad  faith  and  collusion  of  the  parties ;  that  the  applica- 
tion must  show  a  clean  and  meritorious  case  under  the 
statute;  that  the  courts  are  bound  to  take  notice  of  all 
the  judicial  requirements  of  the  statute,  and  that  it  must 
affirmatively  appear  by  proper  application  and  satis- 
factory proof  that  no  valid  defense  exists  to  the  applica- 
tion, and  that  if  materially  defective,  and  if  it  does  not 
contain  in  exact  language  or  in  substance  all  the  re- 
quirements of  the  statute,  the  application  will  be  fatally 
defective  and  no  divorce  can  be  granted. 

But,  while  these  propositions  are  clear  and  well-settled' 
law,  we  do  not  think  that  the  affidavit  in  question  is 
open  to  the  objection  made,  and  are  of  opinion  that  as 
to  the  point  under  discussion  it  is  in  substantial  compli- 
ance with  the  provisions  of  the  code  on  this  subject.  It 
was  clearly  not  the  intention  of  the  legislature  to  pre- 
vent the  statement  of  at  least  some  of  the  causes  for  di- 
vorce on  information.     Out  of  the  thirteen  causes  for 
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divorce  provided  for  in  the  code,  it  is  apparent  that  the 
all^ations  regarding  at  least  four  of  the  causes  given 
would  necessarily  have  to  be  made  on  information,  or 
at  least  it  is  extremely  probable  that  in  a  great  majority 
of  the  cases  they  would  have  to  be  so  made — ^as,  those 
relating  to  a  previous  marriage  existing  at  the  time  of 
a  second  marriage  entered  into;  those  relating  to  con- 
victions for  crime,  acts  of  adultery  and  attempts  to 
poison.  It  could  not  be  that  the  l^islature  intended 
only  to  provide  for  causes  of  divorce  where  the  peti- 
tioner could  state  these  grounds  for  belief  on  actual  per- 
sonal knowledge. 

We  are  therefore  of  the  opinion  that  the  requirement 
that  the  oath  should  be  that  the  facts  stated  in  the  bill 
are  true  to  the  best  of  complainant's  knowledge  and  be- 
lief includes  a  knowledge  founded  on  information.  And 
we  cannot  see  that  the  insertion  in  the  affidavit  of  the 
word  "information"  in  connection  with  the  word  **know- 
ledge"  at  all  weakens  the  affidavit  The  statute  does 
not  say  that  the  application  shall  be  as  on  the  personal, 
direct  knowledge  of  the  applicant,  but,  on  the  contrary, 
shall  be  according  to  knowledge  and  belief.  This  ob- 
jection we  therefore  think  is  not  well  taken. 

It  is  urged,  in  the  second  place,  that  the  affidavit  was 
defective  in  that  it  was  verified  or  sworn  to  before  a 
notary  public,  while  it  was  said  that  the  code,  sec.  2453 
(M.  &  v.,  3311;  Shannon,  4206),  requires  that  the  affi- 
davit shall  be  before  a  justice  of  the  peace  or  the  judge 
or  clerk  of  the  county  court     This  section  of  the  code 
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was  taken  from  chapter  30  of  the  Acts  of  1835,  being 
section  four  of  that  chapter.  At  the  time  of  the  pas- 
sage of  this  act  other  bills  in  chancery  courts  were  re- 
quired to  be  sworn  to  before  the  same  authorities,  the 
only  difference  being  that  in  divorce  proceedings  it  was 
stated  that  the  oath  or  affirmation  should  be  made  before 
some  justice  of  the  peace  within  the  county  where  the 
applicant  resided  or  before  the  clerk  or  judge  of  the 
court  to  which  the  application  was  made.  When  these 
sections  were  carried  into  the  code  of  1858  they 
were  made  substantially  alike,  in  that  no  mention 
was  made  as  to  where  the  justice  before  whom  the  di- 
vorce bill  should  be  sworn  to  should  be  located.  The 
law  remaining  in  this  condition  until  the  passage  of 
the  act  of  1866-7  relating  to  notaries  public,  sec.  3, 
chap.  46,  of  which  provides  that  notaries  public  shall 
have  the  same  powers  as  justices  of  the  peace  of  this 
State  to  administer  oaths,  to  take  depositions,  qualify 
parties  to  bills  in  chancery,  and  to  affidavits  in  all 
cases.  See  code,  sec.  1802b,  (M  &  V.  2464 ;  Shan.  3196) . 
By  the  express  language  of  this  act  bills  in  chancery 
and  affidavits  in  all  cases  are  covered.  And  we  do  not 
think  the  cases  referred  to  by  defendant's  counsel  of 
State  V,  Nashville  Savings  Bank,  16  Lea  132;  Burnett 
V.  Moloney,  13  Pickle  605 ;  Shields  v.  Clifton  Hill  Land 
Co.,  10  Pickle  123-5  are  applicable- 
It  is  true  that  a  subsequent  law  which  is  general  does 
not  operate  as  a  repeal  of  a  special  law  upon  the  same 
subject  without  express  words  declaring  an  intention  to 
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repeal.  And  therefore  a  general  law  will  not  repeal  or 
affect  the  provisions  of  a  special  act,  unless  plainly  so 
intended.  But  here  we  think  the  intention  is  clear  and 
plain  beyond  dispute;  and  while  the  divorce  subject  is 
a  special  subject,  the  statute  wafi  general,  and  it  is  clear 
that  the  act  of  1866  was  expressly  intended  by  the 
l^islature  to  cover  every  possible  case  where  an  affi- 
davit to  a  bill  in  chancery  was  required,  and  to  provide 
as  a  matter  of  convenience  that  such  affidavits  could  be 
taken  before  notaries  public  as  well  as  before  justices  of 
the  peace.  We  are  therefore  of  the  opinion  that  this 
assignment  of  error  is  not  well  taken. 

It  is  next  said  that  the  bill  in  this  case  is  fatally  de- 
fective for  want  of  particular  and  special  averments  of 
the  causes  of  complaint,  and  of  circumstances  of 
time  and  place ;  that  the  bill  does  not,  as  required  by  the 
statute,  set  forth  particularly  and  specially  the  causes 
of  complaint  with  circumstances  of  time  and  place  with 
reasonable  certainty. 

In  the  first  place,  it  may  be  said  that  the  causes  of  di- 
vorce relied  on  are  stated  in  the  exact  words  of  the 
statute.  In  addition  thereto,  as  is  usual,  the  complain- 
ant gives  coloring  to  her  case  with  a  sufficiently  full  his- 
tory, and  makes  the  following  distinct  averments: 
[Then  follows  a  statement  of  the  allegations  of  the  bill, 
which  are  held  to  be  sufficient.*] 


*The  above  is  printed  just  as  given  in  the  copy  of  the  opinion  furnished  by  the  cleric. 
It  is  not  known  by  what  authority  the 'Mistinct  averments' '  were  omitted.  The  same  is 
true  of  the  omission  of  the  merits  of  the  case  at  the  end  of  the  opinion  and  of  the  giving  of 
the  style  of  the  case  by  initials  only.— Ed. 
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It  is  next  said  that  the  third  ground  for  divorce  is 
defectively  stated^  in  that  it  only  shows  that  the  defend- 
ant negligently  failed  and  refused  to  provide  for  her, 
without  stating  that  he  had  abandoned  her  or  turned  her 
out  of  doors. 

It  is  charged  in  the  bill  in  another  connection  that  the 
defendant  made  a  brutal  assault  upon  the  complainant 
and  by  his  conduct  compelled  her  to  withdraw.  We 
are  of  the  opinion  that  this  would  be  a  sufficient  turning 
out  of  doors.     McAUster  v.  McAlister,  10  Heis.  345. 

It  is  doubtful,  however,  if  the  allegations  of  the  bill 
on  this  particular  point  as  to  a  failure  to  support  are 
sufficiently  clear  and  distinct,  especially  when  not 
coupled  and  considered  in  connection  with  the  other  al- 
legations. It  is  stated  that  the  complainant  and  her 
children  were  destitute  of  the  means  of  support  other 
than  that  of  a  kind  monthy  contribution  by  a  relative 
of  defendant,  which  sufficed  for  the  rent  of  their  house, 
-with  a  balance  of  about  nine  dollars  for  the  care,  support 
and  maintenance  of  the  family  in  health,  sickness  and 
death,  supplemented  by  small  sums  realized  at  different 
times  by  complainant  for  literary  contributions  to 
various  periodicals.  But  the  bill  goes  on  in  this  connec- 
tion to  say :  "It  is  but  just  to  say  that  defendant's 
health  became  in  the  meantime  impaired,  and  this  fur- 
nished some  palliation  for  his  failure  to  support  and 
maintain  his  family,  but  she  avers  and  charges  not  to 
the  extent  of  the  poverty  and  want  to  which  he  negli- 
gently subjected  them." 
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These  charges  by  themselyes  hardly  amount  to  a  com- 
pliance with  the  statute,  which  is  that  the  defendant  has 
abandoned  her  or  turned  h^  out  of  doors  and  refused 
or  n^lected  to  provide.  It  is  rather  a  charge  that, 
though  the  defendant  was  in  bad  health,  he  had  not  done 
as  well  as  he  might,  but  had  n^lected  his  family  and  had 
not  furnished  a  sufficient  support  But  it  does  not  show 
an  intended  and  premeditated  abandonment  and  refusal 
and  neglect  altogether  to  provide.  In  this  connection, 
however,  we  may  say  that  it  is  unnecessary  to  decide 
whether  these  allegations,  taken  in  connection  with 
others  we  have  referred  to,  would  on  this  point  be  suffi- 
cient, as  the  proof  at  least  clearly  fails  to  sustain  this 
allegation. 

The  next  and  probably  the  most  important  questions 
presented  in  the  case  are  questions  as  to  evidence  pro- 
duced by  complainant  and  admitted  by  the  chancellor 
in  support  of  the  allegations  of  the  bill  in  reference  to 
cruel  and  inhuman  treatment  and  indignities  offered  to 
the  complainant  by  the  defendant. 

Over  the  objection  and  protest  of  the  defendant  the 
complainant  was  allowed  on  the  trial  of  the  cause  to 
testify  to  the  acts,  conduct  and  language  of  the  defend- 
ant toward  her  in  their  home  and  during  their  marital 
relations.  And  over  like  objection,  a  letter  written  by 
the  defendant  to  the  complainant  after  her  withdrawal 
from  him,  and  which  was  by  him  sealed  and  given  to  a 
messenger  to  be  immediately  handed  to  his  wife,  whom 
he  was  prevented  by  relatives  from  approaching,  and 
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who  received  the  communication  without  its  being  seen 
by  others^  was  likewise  admitted. 

It  is  very  earnestly  insisted  that  such  a  letter  was  a 
priyileged  communication  and  not  admissible,  and  that 
a  wife  is  not  competent  to  testify  in  a  divorce  case  as  to 
the  acts  and  conduct  of  the  husband  towards  her  during 
the  existence  of  the  marital  relation;  questions  which 
do  not  seem  to  have  been  directly,  strange  as  it  may 
seem,  passed  upon  by  the  supreme  court  in  this  State. 

First,  as  to  the  question  of  the  wife^s  competency. 
On  this  point  for  the  defendant  it  is  insisted  that  the 
common  law  of  England,  in  so  far  as  it  is  not  inconsist- 
ent with  our  form  of  government  and  not  positively  and 
definitely  changed  by  statute,  is  in  full  force  and  effect, 
is  the  law  of  Tennessee,  and  that  by  the  common  law 
neither  the  husband  nor  the  wife  could  testify  in  any 
case  for  or  against  each  other,  and  therefore  not  in  a  di- 
vorce case,  and  that  this  rule  of  the  common  law  has  not 
been  changed  in  this  State  so  as  to  allow  either  of  such 
parties  to  testify  concerning  the  acts  and  conduct  or 
words  of  the  other  during  the  existence  of  the  marital 
relation. 

This  statement  of  law  is  unquestionably  true  to  the 
extent  that  the  common  law  of  England,  as  in  force  at 
the  time  of  the  settlement  of  this  country  and  of  the 
organization  of  our  government  here,  is  the  law  of  this 
State.  But  as  the  rule  of  evidence  in  regard  to  parties 
testifying,  including  husband  and  wife,  has  been  changed 
by  statute  comparatively  recent,  we  are  compelled  to 
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look  to  those  statutes  and  to  the  adjudications  of  oar 
own  courts  mainly  for  a  solution  of  the  question  now  be- 
fore us.  On  this  subject  Stewart  in  his  work  on  Mar- 
riage and  Divorce  makes  the  following  statement : 

"Neither  a  husband  or  a  wife  could  by  the  common 
law  testify  the  one  for  or  against  the  other  in  any  case, 
and  therefore  not  in  divorce  cases ;  such,  in  the  absence 
of  statute,  is  now  the  law  in  the  several  United  States. 
Statutes  which  provide  that  no  one  shall  be  incompetent 
from  interest  do  not  affect  the  incapacity  of  husband  and 
wife,  for  this  depends  upon  public  policy;  but  a  con- 
trary view  is  not  without  authority.  Statutes  may  re- 
move the  incapacity  wholly  or  partially ;  thus,  one  may 
allow  the  parties  to  testify  in  all  divorce  cases,  in  all 
€ases  if  corroborated,  or  in  all  cases  where  the  defendant 
appears  or  is  summoned,  or  in  cases  specially  named,  as 
where  the  ground  charged  is  cruelty  or  desertion,  or  in 
all  cases  except  where  adultery  is  the  ground  charged. 
The  parties  may  be  competent,  and  yet  not  compellable 
to  criminate  themselves;  and,  independently  of  statute, 
confidential  communications  between  husband  and  wife 
are  privileged,  and  as  in  the  case  of  confessions,  a  di- 
vorce will  rarely  be  granted  on  the  uncorroborated  tes- 
timony of  the  parties.  In  England  the  husband  and 
wife  are  fully  competent,  but  neither  is  ''ompellable  to 
testify  to  his  or  her  own  adultery.  In  Georgia,  New 
Jersey  and  New  York  they  are  competent  except  where 
the  charge  is  adultery.  In  California,  Iowa  and  Ohio 
they  are  competent  if  corroborated.     In  Pennsylvania, 
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if  the  defendant  appears  or  is  summoned.  In  Vermont, 
if  the  charge  is  cruelty  or  desertion.  In  Connecticut, 
Illinois,  Indiana,  Kansas,  Maine,  Massachusetts^  Minne- 
sota, Missouri,  New  Hampshire,  West  Virginia  and  Wis- 
consin they  are  competent  without  limitation.  But  in 
Alabama,  Arkansas,  Louisiana,  Maryland,  Michigan, 
Mississippi,  Texas  and  Virginia,  they  are  not  competent 
at  all,  except,  perhaps,  to  admit  the  marriage.  This  law 
does  not  apply  to  suits  for  declaring  void  a  void  mar- 
riage, or  probably  to  suits  for  avoiding  a  voidable  mar- 
riage, because  in  such  cases  the  parties  are  not  really 
husband  and  wife."  Stewart  on  Marriage  and  Divorce, 
sec.  349. 

We  also  find  it  stated  in  the  American  and  English 
Encyclopedia  of  Law,  vol.  5,  p.  829,  "that  at  the  common 
law  husband  or  wife  could  not  testify  for  or  against  the 
other  in  any  case.  And  this  law.  prevails  in  the  United 
States  so  far  as  not  modified  by  statute.  It  is  not 
affected  by  statute  destroying  incapacity  arising  from 
interest,  for  this  incapacity  depends  on  public  policy. 
But  express  statutes  remove  this  incapacity  wholly  or 
partially  in  many  States." 

Reviewing  our  legislation  upon  this  subject,  we  find 
as  follows :  On  March  13,  1868,  chapter  75  of  the  Acts 
of  1868,  an  act  was  passed  which  provided  that  "in  all 
civil  courts  no  witnesses  shall  be  incompetent  for  the 
reason  that  he  or  she  is  a  party  to  said  cause,  or  may 
have  an  interest  in  the  subject-matter  thereof."  On  the 
26th  of  September,  1869,  another  act  was  passed,  which 
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provided  that  ^^in  all  cases  where  husband  and  wife  are 
sued  jointly  the  wife  shall  not  be  held  incompetent  to 
testify  as  to  the  matter  and  substance  in  controversy 
while  she  was  a  feme  sole  or  before  marriage,  although 
the  husband  may  have  an  interest  in  the  subject-matter 
of  the  controversy  by  the  marriage,"  On  the  24th  of 
February,  1870,  an  act  was  passed  which  provided  that 
^^in  all  civil  courts  in  this  state  no  person  shall  be  in- 
competent to  testify  because  he  or  she  is  a  party  to  or  in- 
terested in  the  issue  tried."  On  the  29th  of  March,  1879, 
the  last  act  on  this  subject  was  passed,  which  provided 
in  sec.  3813,  sub-sec.  c,  of  Thompson  &  Steger's  addi- 
tion to  the  code  (which  had  incorporated  the  acts  above 
mentioned),  ^'be,  and  the  same  is  hereby,  so  amended  as 
to  read  ^in  all  civil  actions  in  courts  of  this  state  no  per- 
son shall  be  incompetent  to  testify  because  he  or  she  is 
a  party  to  or  interested  in  the  issue  tried,  or  because  of 
the  disabilities  of  coverture,  but  all  persons,  including 
husband  and  wife,  shall  be  competent  witnesses,  pro- 
vided that  neither  husband  or  wife  shall  testify  as  to  any 
matter  that  occurred  between  them  by  virtue  of  or  in 
consequence  of  the  marital  relation.' " 

Prior  to  the  passage  of  this  last  act  a  number  of  deci- 
sions had  been  rendered  by  our  supreme  court  constru- 
ing the  former  acts,  in  which  it  appears  from  the  opin- 
ions themselves  that  there  had  been  some  wavering  and 
doubt  in  the  mind  of  the  court  as  to  whether,  after  the 
passage  of  these  acts,  the  husband  and  wifestill  remained 
incompetent  to  testify  in  suits  to  which  either  waBaparty 
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in  regard  to  all  matters,  by  reason  of  a  rule  bafied  on 
public  policy,  or  whether  they  might  not  be  admitted  to 
testify  to  all  acts  or  statements  knowledge  of  which  did 
not  come  to  the  witness  by  reason  of  his  or  her  marital 
relation. 

In  the  case  of  Patton  v.  Wilson^  2  Lea  113  Judge  Mc- 
Farland  said :  "It  is  doubtful  whether,  previous  to  the 
recent  statutes,  the  husband  or  wife  would  have  been 
competent  as  a  witness  for  any  purpose  in  this  State, 
under  our  decisions.  The  actual  rulings,  when  the  de- 
cision is  construed  by  the  facts  of  the  particular  case, 
only  go  to  the  competency  of  the  husband  or  wife  to  tes- 
tify as  to  statements  made  by  the  other,  and  as  to  such 
facts  as  neceissarily  came  to  his  or  her  knowledge  by 
means  of  the  marital  relation.  But  the  language  of  sev- 
eral of  the  learned  judges  seemed  to  recognize  the  rule 
as  excluding  the  witness  for  any  purpose.  Previous  to 
the  recent  statutes  such  entire  exclusion  was  the  logical 
result  of  the  rule,  for  the  unity  of  interest  of  the  hus- 
band and  wife  would  necessarily  exclude  both  where 
either  was  incompetent  Since  the  statutes,  however, 
incompetency  by  reason  of  direct  interest,  and,  a  fortiori, 
of  indirect  interest  through  the  husband  or  wife,  is  done 
away  with:  Incompetency  on  the  score  of  public  policy 
alone  remains,  and  that  should  obviously  be  confined  to 
facts  derived  from  the  marital  relation  alone — ^at  anv 
rate  after  the  relation  has,  as  in  this  case,  come  to  an  end 
by  the  death  of  one  of  the  parties." 

Judge  McFarland  again,  in  the  case  of  Orr  v.  Cox,  3 
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Lea,  617,  reviewing  the  last-named  case  and  other  cases, 
said:  "In  this  latter  case  it  is  intimated 'that  the  true 
rule  ought  to  confine  the  objection  upon  grounds  of  pub- 
lic policy  to  such  facts  as  came  to  the  knowledge  of 
either  husband  or  wife  by  means  of  their  marital  rela- 
tion, and  testimony  as  to  these  facts  ought  to  be  excluded 
without  regard  to  the  attitude  of  the  husband  or  wife 
as  parties,  but  as  to  all  other  facts  they  stand  as  other 
witnesses  do  as  to  whom  the  statute  assumes  all  objec- 
tion. Although  we  have  several  times  held  differently, 
in  one  instance  in  an  opinion  written  by  myself,  yet  I 
have  never  been  satisfied  with  the  holding,  and  think  the 
rule  ought  to  be  as  indicated  in  Patton  v.  Wilson^  and 
that  this  is  the  only  mode  of  reconciling  the  difficulties 
and  placing  the  rule  on  a  basis  consistent  with  sound 
reason.  .  .  .  My  opinion  is  that  we  ought  to  over- 
rule former  holdings  upon  the  subject  and  confine  the 
objection  to  husband  and  wife  to  such  facts  as  public 
policy  excludes — that  is,  such  as  they  acquire  by  reason 
of  the  marital  relation.  As  we  have  already  modified 
and  restricted  our  first  holding  upon  the  subject  for  the 
reason  that  we  were  not  satisfied  with  the  result,  I  think 
the  better  way  is  at  once  to  plaoe  our  decisions  upon  the 
grounds  we  believe  to  be  sound  in  principle.  And  there 
is  now  another  reason  for  this  course  in  the  fact  that  the 
legislature  have  recently  amended  the  former  acts  and 
placed  the  rule  upon  the  ground  indicated,  and  made 
the  husband  and  wife  competent  as  other  parties  except 
as  to  facts  acquired  by  reason  of  their  relation  as  hus- 
band and  wife,^' 
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In  many  other  cases,  both  before  and  since  the  passage 
of  those  statutes,  decided  by  our  own  supreme  court, 
and  courts  of  last  resort  of  other  States,  the  rule  exclud- 
ing testimony  of  the  wife  or  husband  as  to  acts  and  con- 
duct the  information  in  regard  to  which  came  to  the 
witness  by  reason  of  the  marital  relation,  has  been  en- 
forced on  the  broad  ground  of  public  policy,  based  on 
the  wisdom  and  necessity  of  sustaining  and  promoting 
the  security,  trust  and  confidence  of  the  marital  rela- 
tion, it  having  been  decided  in  many  cases  that  such  tes- 
timony was  incompetent  even  after  the  death  of  one  of 
the  parties  or  a  divorce. 

In  trteting  of  the  question  as  to  what  matters  came 
within  the  prohibition.  Judge  Wilkes  in  the  case  of  In- 
surance Co.  V.  Shoemaker,  11  Pickle  72,  said:  "It  is 
practically  impossible  to  lay  down  any  general  rule  to 
determine  what  matters  occur  between  husband  and  wife 
by  virtue  of,  or  in  consequence  of,  the  marital  relation, 
and  are,  therefore,  forbidden  by  this  statute  to  be  testi- 
fied to.  It  is  evident  that  all  secret,  confidential  dis- 
closures and  communications  between  the  husband  and 
wife  the  publication  of  which  would  betray  conjugal 
confidence  and  trust  and  tend  to  produce  discord  in  the 
family,  are  prohibited.  But  matters  and  conversations 
that  occur  between  husband  and  wife  and  third  persons, 
or  in  the  presence  of  third  persons,  and  are  not  intended 
to  be  secret  or  of  a  confidential  character,  are  clearly 
competent.  The  facts  of  each  case  must  control,  to  a 
large  extent,  the  rule  in  such  case.'' 
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Again  he  says:  "We  are  of  opinion  that  all  trans- 
actions and  conversations  had  between  husband  and  wife 
in  regard  to  their  own  affairs,  not  in  the  presence  of 
some  third  person,  fall  within  the  prohibition  of  the 
statute."    . 

This  statement  of  the  rule,  as  well  as  the  statement  of 
Judge  McFarland,  in  the  cases  of  Orr  v.  Cox  and  Pattan 
V.  Wilson,  supra,  and  of  Judge  McKinney  in  the  case 
of  Kimbrough  v.  Mitchell,  1  Head,  540,  where  the  state- 
ments of  the  wife  in  relation  to  the  acts  of  unkindness 
of  her  husband  toward  her  before  divorce  were  excluded, 
would  seem  to  cover  the  testimony  of  the  wife  objected 
to  in  this  case.  But  it  will  be  noted  that  those  decisions, 
and  all  the  decisions  of  our  supreme  court  upon  this 
subject,  have  been  in  cases  not  between  the  husband  and 
wife  for  divorce,  but  between  other  parties  ajid  the  hus- 
band and  wife,  and  the  question  appears  to  us  to  still 
be  left  open  as  to  whether  in  divorce  suits  such  matters 
still  come  within  the  prohibition.  To  us  it  appears,  at 
least,  that  in  these  cases  the  reason  of  the  rule  wholly 
and  entirely  fails. 

We  are  in  entire  sympathy  with  the  argument  made 
by  the  learned  counsel  for  the  defendant,  that  it  is  the 
highest  public  policy  of  this  State,  and  one  by  which  a 
court  should  always  be  governed,  to  protect  and  pro- 
mote the  marital  relation,  and  our  courts  have  re- 
peatedly held,  as  we  ourselves  have  done,  that  parties 
seeking  divorce  must  show  good  ground  therefor  and 
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affirmatively  exclude  all  l^al  defenses,  and  in  all  cases 
our  supreme  court  has  rigidly  enforced  all  of  the  re- 
quirements of  our  statutes  upon  this  subject.  But  it 
can  certainly  not  be  said  that  we  are  required,  on 
grounds  of  public  policy,  to  adopt  and  enforce  rules  of 
practice  which  will  practically  repeal  or  seriously  con- 
travene the  public  policy  declared  by  the  statutes  them- 
tselves,  and  deny  rights  thus  secured,  when  the  legisla- 
ture has  provided  that  cruel  and  inhuman  treatment, 
neglect  or  failure  to  provide,  the  offering  of  indignities 
to  the  person  so  as  to  render  the  condition  of  the  wife 
intolerable,  shall  be  good  grounds  for  divorce.  It  is 
thereby  established  to  be  good  public  policy  in  this 
State  that  the  marital  relation  shall  cease  when  these 
conditions  exist,  and  for  the  courts  to  say  that,  although 
this  is  true,  it  shall  be  made  as  difficult  as  possible  in  all 
cajses,  and  impossible  in  many,  to  show  the  existence  of 
these  facts,  and  to  show  the  truth,  would  seem  to  be  con- 
trary to  common  sense  and  sound  reason. 

In  a  very  able  brief  furnished  on  behalf  of  the  defend- 
ant, it  has  been  shown  with  great  clearness  that  the  rea- 
son for  the  exclusion  of  the  testimony  of  the  husband  and 
wife  in  all  of  the  cases  referred  to  has  been  based  on 
public  policy,  and  on  the  duty  and  necessity  of  the  courts 
to  protect  the  sanctity  of  married  life  and  to  promote 
love,  confidence  and  trust  that  would  naturally  result 
from  such  protection,  and  that  is  so  necessary  for  the 
peace  and  welfare  of  society  and  to  prevent  turmoil,  un- 

2  Tenn  Chan— (31) 
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happiness  and  trouble.  Counsel,  quoting  from  the  lan- 
guage of  Judge  Totten  in  the  case  of  Brewer  v.  Fergu- 
son, 11  Hum.  565,  says : 

"To  enforce  or  pei'mit  the  husband  or  wife  to  publish 
and  prove  before  the  court  the  conduct  and  conversation 
of  the  other  made  to  the  witness  in  the  frankness  and 
freedom  of  confidential  intercourse  so  proper  to  this  re- 
lation, would,  as  we  think,  be  of  injurious  consequence 
to  the  happiness  of  families  and  to  the  well-being  of 
society.  Such  a  principle  in  its  practical  efifect,  would 
invade  in  many  cases  the  sanctity  of  conjugal  life  and 
draw  from  it  its  most  cherished  secrets,  and  the  con- 
sciousness that  this  might  be  done  would  be  productive 
of  reserve,  distrust  and  anxiety  in  the  minds  of  persons 
sustaining  this  important  relation." 

There  would  certainly  seem  to  be  a  grim  humor  in 
assigning  those  reasons  as  a  ground  for  the  exclusion  of 
such  evidence  in  a  divorce  case.  It  is  easv  to  conceive 
of  the  most  cruel  and  inhuman  treatment  by  the  hus- 
band of  the  wife,  of  the  most  intolerable  indignities 
offered  to  her  person,  of  which  she  would  be  the  only 
witness,  and  to  hold  that  a  crafty '  husband  might  for 
years  subject  a  wife  to  such  treatment  and  that  the  law 
would  give  her  no  relief,  because  she  could  not  tell  those 
things  without  violating  the  sanctity  and  sacred  trust 
of  the  marriage  relation,  would  seem  to  be  the  height  of 
ironv. 

"To  enforce  or  permit  the  husband  or  wife  to  publish 
and  prove  before  the  court  conduct  and  conversation  of 
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the  other  made  known  to  the  witness  in  the  frankness 
and  freedom  of  a  confidential  intercourse  so  proper  to 
this  relation,  would  be,  as  we  think,  of  injurious  conse- 
quence to  the  happiness  of  families  and  well-being  of 
society,"  says  Judge  Totten,  as  quoted  above,  but  surely 
Judge  Totten  was  not  speaking  of  the  frankness  and 
freedom  by  which  the  husband  might  make  the  life  of 
the  wife  an  intolerable  burden  through  abuse,  indigni- 
ties and  epithets  that  would  be  a  disgrace  wherever  ut- 
tered. It  is  surely  not  public  policy  to  promote  a  free- 
dom on  the  part  of  the  husband  in  the  maltreatment  and 
abuse  of  the  wife,  and  there  certainly  would  be  no  special 
sanctity  that  the  law  would  wish  to  promote  and  pro- 
tect if  the  husband  became  an  intolerable  tyrant  and 
blackguard. 

Again,  Judge  Totten  says:  "And  the  consciousness 
that  this  might  be  done  [meaning  the  admission  of  testi- 
mony of  this  character]  would  be  productive  of  reserve, 
distrust,  and  anxiety  in  the  minds  of  persons  sustaining 
this  important  relation."  Judge  Totten  but  states  and 
illustrates  the  rule  as  has  been  done  in  all  other  like 
cases ;  but  surely  it  would  be  well  and  productive  of  the 
best  public  policy  that  there  might  be  an  active  con- 
sciousness on  the  part  of  the  husband  that  no  matter 
how  secretly  the  torture  was  inflicted  on  his  wife,  his 
sins  would  find  him  out,  and  it  would  certainly  be  well 
that  something  should  be  productive  "of  reserve,  dis- 
trust and  anxiety  in  the  minds  of  the  persons  sustaining 
this  important  relation,"  at  least  sufflciently  to  restrain 
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the  exuberant  freedom  and  frankness  of  the  husband 
in  pouring  out  the  vials  of  his  wrath  upon  the  defense- 
less wife,  and  from  inflicting  intolerable  mental  and 
bodily  torture. 

We  are  therefore  of  the  opinion,  to  use  the  language  of 
the  learned  counsel  of  complainant,  that  these  are  "mat- 
ters which  occur  not  by  virtue  of,  or  in  consequence  of, 
the  marital  relation,  but  in  spite  of  and  in  violation  of 
the  marital  relation,"  and  we  might  add  in  utter  repudi- 
ation of  that  sacred  relation. 

We  are  aware  that  the  language  of  Judge  McKinney 
in  the  case  of  Kinibrough  v.  Mitchell,  1  Head,  540,  is  in 
some  conflict  with  these  views.  That  was  not  a  case,  as 
above  shown,  for  divorce,  but  was  a  case  where  Mitchell 
had  sued  Kimbrough  for  an  assault  and  battery  com- 
mitted by  the  latter  upon  the  person  of  the  former,  and 
Mitchell's  former  wife,  who  was  the  sister  of  Kimbrough, 
was  offered  as  a  witness  to  prove  Mitchell's  ill  treatment 
of  her,  a  divorce  having  been  theretofore  granted  to 
Mitchell.  The  divorced  wife  was  offered  as  a  witness  to 
prove  how  the  difficulty  occurred  between  the  plaintiff 
and  the  defendant,  and  the  ill  usage  of  the  husband 
which  led  to  it.  He  said :  "The  main  object  proposed 
in  the  examination  of  the  former  wife  is  to  show  the 
abuse  inflicted  upon  her  by  her  husband  during  the  ex- 
istence of  the  marriage  union,  and  to  justify,  or  at  least 
to  palliate,  the  battery  committed  upon  him  by  the  de- 
fendant in  consequence  of  the  allied  wrongs  done  her. 
If  this  were  allowable  there  would  be  no  stopping  place; 
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and  in  all  caaes,  whether  affecting  the  property,  repu-  ^ 

tation,  or  even  the  life  of  her  former  husband,  she  might 
be  made  a  witness.  The  question  is  too  plain  to  require 
either  argument  or  authority." 

This  decision  was  doubtless  correct  under  the  then 
condition  of  our  statutory  law,  and  in  accord  probably 
with  other  cases.  If  allowable,  however,  we  would  ex- 
press some  dissent  from  the  statement  of  this  learned 
and  able  judge,  that  if  such  evidence  were  admitted 
there  would  be  no  stopping  placa  But,  conceding  the 
correctness  of  this  decision  and  the  accuracy  of  the  state- 
ment of  law  by  Judge  McKinney  as  applicable  to  the 
class  of  cases  then  before  him,  we  think  there  is  a  clear 
distinction  to  be  made  in  cases  arising  between  the  hus- 
band and  wife,  where  the  wife  seeks  the  protection  and 
vindication  of  the  law  from  the  abuse  and  ill  treatment 
of  the  husband. 

The  writer  thinks  it  may  well  be  holden  even  that, 
notwithstanding  the  present  provisions  of  our  statutory 
law,  in  all  other  cases  except  divorce  cases,  at  least  in 
all  cases  where  the  interest  of  husband  or  wife  are  not 
to  be  protected,  the  veil  of  secrecy  should  be  kept  tightly 
drawn  over  all  the  affairs  of  married  life,  even  where  the 
wife  may  have  suffered  for  years  from  the  most  brutal 
treatment,  preferring  to  hide  her  sorrow  from  the  world 
and  not  to  resort  to  the  courts  for  protection,  although 
that  treatment  may  be,  as  we  have  above  stated,  in  vio- 
lation of  all  marital  rights.  And,  although  there  may 
be  no  obligation  on  the  part  of  the  courts  to  protect  the 
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husband  from  the  opprobrium  of  the  public  that  would 
follow  a  revelation  of  his  conduct,  still,  for  the  sake  of 
the  wife,  reputation  of  the  family,  and  the  children,  who 
are  vitally  interested  in  such  matters,  the  courts  would 
properly  not  permit  the  making  public  of  such  matters 
in  the  interests  of  third  parties.  Tliis  question,  how- 
ever, is  not  before  us.  But  we  do  not  hesitate  to  hold 
upon  the  question  that  is  before  us  that  it  is  the  declared 
public  policy  of  this  State  that  the  wife  may  have  re- 
lief from  cruel  and  inhuman  treatment,  neglect  to  sup- 
port and  provide,  and  for  intolerable  indignities.  It 
is  our  duty,  on  a  proper  case  presented,  to  carry  out  this 
policy  and  enforce  these  rights,  and  in  a  case  where  the 
husband  himself  by  his  conduct  and  treatment  has  re- 
pudiated his  obligations,  there  is  no  rule  of  public  policy 
which  would  prevent  the  wife  from  testifying  to  the  very 
things  that  the  law  provides  shall  be  grounds  of  relief 
and  to  the  very  things  that  any  one  else  could  testify  to. 
For  the  same  reasons  we  are  of  the  opinion  that  the 
letter  admitted  as  evidence  over  the  objection  of  the  de- 
fendant is  admissible  if  it  be  found  to  contain  matt^^ 
of  such  character  as  would  constitute  by  its  writing  and 
delivery  to  her  an  act  or  acts  of  cruelty  and  indignity. 
In  other  w^ords  if  it  appears  to  be  written  in  a  spirit  of, 
and  contains  vituperations  and  abuse,  which,  taken  in 
connection  with  the  other  conduct  of  the  defendant 
;proven,  would  go  to  sustain  the  charge  of  indigi^ties  and 
cruel  and  inhuman  treatment.  The  objection  made  to 
the  letter  was  on  the  ground  that  it  was  a  confidential 
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communication.  To  urge  the  exclusion  of  this  letter  on 
the  ground  of  promoting  for  the  sake  of  public  policy 
the  mutual  trust,  love,  confidence,  freedom  and  frank- 
ness, would  to  any  mind,  other  thau  the  strictly  legal, 
seem  the  height  of  irony  and  mockery.  It  is  true  the 
defendant  in  this  letter  spoke  of  it  as  confidential  at 
least  in  one  place,  and  it  is  shown,  as  above  stated,  that 
he  handed  the  letter  sealed  to  a  messenger  to  be  deliv- 
ered, and  it  was  delivered  immediately  to  the  complain- 
ant. But  if  the  letter  be  read  and  considered  by  itself  it 
is  hard  to  conceive  that  human  intelligence  and  ingenu- 
ity could  contrive  a  message  of  more  excruciating  cru- 
elty or  devise  a  scheme  more  likely  to  forever  obliterate 
every  possibility  of  future  marital  love,  trust  or  confi- 
dence. It  would  certainly  seem  that  if  the  doctrine  of 
exclusion  of  such  communication  on  the  grounds  of  pub- 
lic policy  for  promoting  love,  trust  and  confidence  could 
be  exploded,  the  manufacture  and  production  of  this 
letter  v/ould  do  it. 

And  this  brings  us  to  a  consideration  of  the  merits  of 
the  cause  on  the  two  charges  of  cruel  and  inhuman  treat- 
ment and  of  indignities  offered,  grounds  of  a  very  sim- 
ilar character,  and  which,  according  to  the  authorities, 
are  generally  supported  or  disproved  by  very  much  the 
same  evidence. 

[The  merits  of  the  case  are  then  discussed,  and  the 
court  held  complainant  entitled  to  divorce.] 

All  the  judges  concur. 
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George  W.  Chandler  et  ais.  v.  Ben  R.  Stockton  et  ais. 

(KNOXVILLE.     OCTOBER  12,  1901.) 

Affirmed  by  the  Supreme  Court  without  modification,  November  11, 1901. 

1.  RES  ADJUDICATA.    Justice  Judgment  Not,  When. 
Judgment  in  a  JuBtice  court  In  an  unlawful  entry  and  detainer  suit 

is  not  binding  as  res  adjudicata  in  chancery  where  (1)  that  de- 
fense is  not  relied  on  in  the  answer,  (2)  the  Justice  judgment 
was  appealed  from,  (3)  the  parties  are  not  the  same,  (4)  the 
issues  are. not  the  same,  (5)  the  justice  was  without  jurisdic- 
tion.     {Post,  pp.  511,  612.) 

2.  ADVERSE  POSSESSION.     Acts  1819,  Oh.  28,  Sees.  1,  2  con- 
strued. 

Under  Acts  1819,  ch.  28,  sees.  1,  2,  adverse  possession  of  land  for 
seven  years  is  protected  to  the  extent  of  the  inclosures  of  tne 
possessor,  although  he  has  no  assurance  of  title,  and  1b  pro- 
tected to  the  extent  of  the  boundaries  in  his  assurance  of  title 
purporting  to  convey  the  fee,  and  it  is  not  necessary  to  Bhow 
that  the  land  was  granted  by  this  State  or  the  State  of  North 
Carolina.       {Post,  pp.  612-516.) 

Cited:  Woodruff  v.  Roysden,  Supreme  Court,  KnoxviUe,  1900,  and 
cases  cited. 

Acts  construed:    Acts  1819,  ch.  28,  sees.  1,  2  (Shan.,  sees.  4456-7). 

3.  SAME.    Color  of  Title.    Instrument  Constituting. 

An  instrument  reciting  that  "the  said  J.  W.  M.  binds  himself,  hlB 
heirs  and  assigns,  to  make  or  cause  to  be  made  to  C.  G.  a  gen* 
eral  warranty  deed  to  the  aforesaid  tract  of  land,"  stating  i^ 
boundaries,  the  number  of  acres,  and  receipt  of  consideration, 
is  held  to  constitute  color  of  title  and  to  protect  possession  m^ 
der  It  to  the  extent  of  the  boundaries  mentined  therein.  (Po^> 
pp  602,  516.) 
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4*    NONACTION.    Of    Chancellor    Equivalent    to    Final    Decrea« 
When. 

Where  defendants  to  a  bill  In  chancery  answer  admitting  that 
they  were  claiming  the  land  in  controversy;  that  they  had 
entered  upon  it  and  cut  timber  upon  it,  and  that  at  the  proper 
time  they  would  exhibit  their  title  papers  thereto,  but  failed  to 
do  BO  or  to  advance  proof  showing  their  right  to  enter  upon  the 
land,  etc.,  the  refusal  of  the  chancellor  to  adjudge  anything 
with  respect  to  said  defendants  is  equivalent  to  a  dismissal  of 
the  bill  as  to  them,  and,  in  effect,  a  final  decree  adjudicating 
that  they  had  the  right  to  enter  upon  the  land  and  cut  and  re- 
move timber  therefrom,  and  such  nonaction  is  therefore  subject 
to  review  by  this  court     {Post,  pp.  616,  517.) 


FROM  SCOTT, 


Appeal  from  the  Chancery  Court  of  Scott  County. — 
Hugh  G.  Kylb^  Chancellor. 

Templeton  &  Cablock  and  J.  C.  Pabkeb^  for  com* 
plainants. 

John  P.  MoNutt,  L.  S.  Smith,  H.  Clay  James  and 
FoSTEB  &  Foster,  for  defendants. 


Wilson,  J. — ^The  original  bill  in  this  case  was  filed 
January  31,  1900,  by  Geo.  W.  Chandler,  of  \  Boane 
county,  and  E.  B.  Smith  and  John  Bobertson,  of  Scott 
county^  against  Ben  B.  Stockton,  of  Fentress  county^ 
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•  the  Union  Land  &  Development  Co.,  W.  F.  and  F.  Q. 
Neidringhaus,  John  B.  Blevins,  Jr.,  James  Shook,  James 
Hypock,  Harrison  Keeton,  Miles  Terry,  Johnson  Terry, 
Bramlipp  Phillips  and  James  Elzick  Phillips,  to  recover 
possession  of  a  trax;t  of  land  which  is  particnlarly  de- 
scribed, situated  partly  in  Fentress  and  partly  in  Scott 
countiea     The  bill  alleges,  in  substance: 

1.  That  complainants  are  the  owners  in  fee  of  the 
track  of  land  described  in  the  bill,  known  as  the  Carson 
tract. 

2.  That  they  became  seized  and  possessed  of  said  tract 
of  land  in  fee  simple  as  tenants  in  common  more  than 
ten  years  ago,  and  that  they  have  been  in  the  actual, 
notorious,  continuous  and  exclusive  possession  of  the 
same,  under  deed  purporting  to  convey  the  fee,  tot  more 
than  seven  years  before  the  acts  of  trespass  of  the  de- 
fendants, or  any  of  them,  thereafter  set  out  in  the  bill. 

3.  That  defendant  Miles  Terry  was  formerly  a  tenant 
of  complainant,  but  that  he  has  recently  attempted  to 
claim  under  defendant,  Ben  R.  Stockton. 

4.  That  more  than  ten  years'  possession  was  had  by 
complainants  on  said  land  before  Stockton  attempted  to 
cut  timber  from  the  land  of  complainants,  who  showed 
him  their  actual  possession,  and  that  the  land  belonged 
to  them,  and  that  he  thereupon  desisted  from  interfering 
with  the  land  until  recently. 

6.  That  complainants  do  not  know  under  what  claim 
said  Stockton  has  entered  upon  said  land  and  is  commit- 
,ting  trespass  by  cutting  timber. therefrom. 
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6.  That  he  has  now  a  number  of  trees  felled  upon  said 
land  and  cut  into  logs  ready  to  move,  and  his  codefend- 
antSy  Bramlipp  Phillips^  James  Elzick  Phillips,  and 
Harrison  Keeton  are  now  engaged  in  cutting  valuable 
timber  from  the  lands  under  the  said  Stockton. 

7.  That  the  defendant,  the  Union  Land  &  Improve- 
ment Co.,  otherwise  known  as  the  Union  Land,  Coal  & 
Coke  Co.,  is  a  corporation,  under  the  laws  of  the  State  of 
Missouri,  and  is  a  citizen  of  that  State,  and  that  it  has 
«et  up  some  sort  of  claim  to  said  land,  and  that  this  cor- 
poration is  the  creature  of  the  said  Neidringhauses,  who 
are  claiming  lands  for  the  said  defendant,  under  the 
name  of  said  corporation,  and  are  using  it  for  the  pur- 
pose of  committing  trespass  and  of  buying  invalid  titles, 
and  for  claiming  large  tracts  of  mountain  land ;  that  the 
said  Neidringhauses  are  understood  to  be  men  of  large 
means,  but  are  using  the  name  of  said  corporation  for 
the  purpose  of  shielding  themselves  from  personal  lia- 
bility for  their  said  unlawful  acts. 

8.  The  said  Miles  Terry,  Johnson  Terry,  James  Hy- 
I)ock,  James  Shook  and  John  B.  Blevins,  Jr.,  are  cutting 
timber  from  said  land  and  committing  acts  of  trespass 
thereon,  claiming  to  act  under  the  authority  of  said 
corporation,  or  the  said  Neidringhauses. 

9.  That  some  of  the  defendants,  acting  under  said 
Neidringhauses,  have  made  one  or  more  small  inclosures 
upon  portions  of  said  land,  and  are  now  occupying  the 
same,  and  that  complainants  are  not  able  to  state  the 
Amount  or  value  of  the  timber  which  has  been  cut  from 
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said  land  by  the  defendants,  but  on  information  and  be- 
lief they  aver  the  value  of  said  timber  thus  cut  exceeds 
flOO. 

10.  That  much  of  the  timber  so  cut  is  lying  upon  the 
land,  and  will  be  removed  therefrom  by  the  defendants 
unless  they  are  restrained  by  the  court 

11.  That  said  land  is  chiefly  valuable  for  its  timber, 
and  that  the  acts  of  the  defendants  aforesaid,  unless  re- 
strained, will  work  irreparable  injury  to  complainants. 

12.  That  the  timber  now  cut  and  on  the  ground  will 
decay  and  lose  its  value  unless  sold  during  the  tides  of 
the  stream  of  water  which  run  near  to  or  by  said  lands 
during  the  present  season,  and  that,  therefore,  there 
ought  to  be  a  receiver  appointed  in  the  case,  with  au- 
thority to  take  possession  of  said  timber  already  cut, 
and  to  sell  the  same  and  to  hold  the  proceeds  subject  to 
the  decree  of  the  court  in  this  cause. 

13.  That  whatever  the  claim  of  the  defendants,  they 
have  no  valid  title  to,  or  interest  in,  said  lands,  or  any 
part  thereof,  and  that  complainants  are  advised  that 
their  seven  years  of  continuous,  notorious,  and  exclusive 
possession  of  said  lands  perfect  their  title,  and  they  are 
entitled  now  to  the  exclusive  use  and  enjoyment  of  the 
same  and  of  every  part  thereof. 

The  prayer  of  the  bill  is : 

1.  For  process  for  the  resident  and  publication  for 
the  nonresident  defendants,  and  that  they  answer  the 
bill,  but  not  under  oath. 

2.  That  on  the  hearing  the  title  of  complainants  to 
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said  land  be  decreed  and  established,  and  that  the  de- 
fendants, one  and  all,  be  perpetually  enjoined  from 
claiming  the  same  and  committing  any  acts  of  trespass 
thereupon,  and  that  they  especially  be  enjoined  from 
cutting  timber  therefrom,  and  that  an  account  be  taken 
of  the  value  of  the  timber  already  cut  by  the  defendants, 
and  a  decree  be  given  therefor  against  them. 

3.  That  an  injunction  issue  to  enjoin  the  defendants, 
and  each  of  them,  from  cutting  timber  and  from  remov- 
ing the  same  from  said  land  until  the  further  order  of 
the  court  in  this  case. 

4.  That  a  receiver  be  appointed  to  take  possession  of 
the  timber  already  cut  upon  said  land  by  the  defendants, 
to  sell  the  same,  and  to  report  his  action  to  the  court. 

5.  For  general  relief. 

A  preliminary  injunction  issued  under  the  prayer  of 
the  bill. 

Ben  R.  Stockton,  Bramlipp  Phillips,  Miles  Terry, 
and  Johnson  Terry  filed  an  answer  to  the  bill.  They 
deny  that  complainants  are  the  owners  of  the  lands  set 
out  and  described  in  their  bill,  and  aver,  on  the  contrary, 
that  Jos.  B.  Stockton  is  the  owner  of  that  part  of  the 
land  described  in  the  bill  included  in  grant  13008, 
founded  on  entry  998,  made  in  the  entry  taker's  oflSce 
of  Fentress  county,  Tennessee,  on  May  1,  1878,  which 
tract  contains  5,000  acres,  and  they  thereupon  set  out 
its  boundaries.  They  allege  that  the  land  set  out  in  the 
boundaries  of  the  grant  mentioned  is  more  valuable  for 
grazing  purposes  than  it  is  for  agricultural  purposes, 


494  TENNESSEE  CHANCERY 

Chandler  v.  Stockton. 

and  that  Jos.  B.  Stockton  has  had  some  two  or  three 
thousand  acres  of  the  land  described  in  said  grant  fenced 
up  for  the  purpose  of  herding  stock;  that  he  has  had 
on  the  inside  of  this  inclosure  a  house  and  small  fields 
used  for  garden  and  farming  purposes,  and  that  these 
inclosures  have  been  up  for  more  than  seven  years  by 
said  Stockton  under  the  aforesaid  grant,  claiming  the 
land  described  therein  openly,  notoriously,  continuously 
and  adversely  against  the  world,  and  that  his  title  there- 
to was  thereby  perfected  under  the  operation  of  the 
statute  of  limitations  of  seven  years,  and  they  plead  and 
rely  upon  said  statute  as  a  complete  defense  to  his  suit 
They  expressly  deny  that  complainants  had  seven  years 
possession  of  the  land  described  in  their  bill,  and  say 
that  if  they  have  had  any  of  said  lands  in  possession,  it 
is  embraced  and  covered  by  older  grants,  and  can  avail 
them  nothing  as  against  respondents. 

The  Tennessee  Union  Land  &  Development  Co.,  B.  F. 
and  F.  G.  Neidringhaus,  John  B.  Blevins,  Jr.,  James 
Shook,  James  Hypock  and  Harrison  Keeton  all  joined 
in  answer  to  the  bilL  They  deny  that  the  complainants 
are  owners  in  fee  of  the  tract  of  land,  or  any  part  there- 
of, described  in  their  bill;  they  deny  that  they  were 
seized  and  possessed  of  said  tract  of  land  in  fee  simple  as 
tenants  in  common  more  than  seven  years  ago,  or  any 
part  thereof,  at  any  time,  they  deny  that  complainants 
have  been  in  actual,  notorious,  continuous  and  exclusive 
possession  of  said  land  or  any  part  thereof,  under 
deed  purporting  to  convey  the  fee,  for  more  than  seven 
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years  before  the  institution  of  this  suit.  They  say 
that  they  know  nothing  of  the  matters  alleged  against 
their  codefendants.  Miles  Terry,  Ben  R.  Stockton^ 
Bramlipp  Phillips  and  James  Elzick  Phillips,  and 
aver  that  the  rights  of  said  defendants  are  in  nowise 
connected  with  them,  and  hence  they  neither  admit 
nor  deny  the  allegations  contained  in  the  bill  relative  to 
these  defendants.  They  admit  that  the  defendant, 
Union  Land  &  Development  Co.  is  a  corporation,  and  has 
set  up  claim  to  said  land,  but  aver  that  it  is  not  true 
that  any  of  the  defendants  were  organized  for  the  pur- 
pose of  committing  trespasses  or  buying  invalid  titles^ 
and  of  claiming  large  tracts  of  mountain  land,  and  that 
it  is  not  true  that  defendants  Neidringhaus  are  using 
the  name  of  said  corporation  for  the  purpose  of  shield- 
ing themselves  from  personal  liability  in  ady  of  their 
or  its  transactions  for  the  purchase  and  holding  of  any 
lands  acquired  by  it  or  them.  They  admit  that  defend- 
ants John  B.  Blevins,  James  Shook,  and  Jaiftes  fiypock 
are  tenants  occupying  and  holding  possession  of  said 
lands  as  such  tenants,  and,  in  the  exercise  of  their  rights 
as  tenants,  they  may  be  cutting  timber  from  said  lands, 
but  they  deny  that  they  have  committed  any  acts  of  tres- 
pass by  reason  of  the  exercise  of  said  rights  in  cutting 
timber.  They  aver  that  their  said  acts  are  lawful  and 
in  compliance  with  their  rights  as  tenants.  They  ad- 
mit that  they  have  made  several  inclosures  upon  the 
lands  described  in  the  bill,  and  that  they  are  now  occupy- 
ing the  same,  and  claim  that  they  have  a  perfect  right 
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to  do  sOy  under  their  authority  as  owners  and  as  tenants 
of  said  owners.  It  is  admitted  that  defendant  Harrison 
Keeton,  had  been  cutting  timber  on  said  land  and 
averred  that  he  had  the  right  and  privil^e  to  do  so, 
under  contract  from  the  owners.  They  deny,  however, 
that  he  has  committed  trespass,  or  wrongfully  entered 
on  said  land.  They  deny  the  right  of  complainants  to 
use  the  injunctive  power  of  the  court  for  the  purpose  of 
preventing  them  from  cutting  and  removing  tirnb^  on 
the  land  specified  in  the  bill,  and  they  deny  that  com- 
plainants are  entitled  to  have  a  receiver  appointed  to 
take  charge  of  and  sell  said  timber  or  any  part  thereof 
that  has  been  cut  in  the  woods.  They  aver  that  com- 
plainants have  not  made  such  a  showing  in  their  bill  as 
entitles  them  to  injunction  or  to  the  appointment  of  a 
receiver.  They  deny  the  allegations  in  the  bill  that  they 
have  no  valid  title  or  interest  in  or  to  the  lands,  or  any 
part  thereof,  and  they  deny  that  the  complainants,  or 
those  unde:^  whom  they  hold  or  claim  title,  have  had 
seven  years  continuous,  notorious  and  exclusive  pos- 
session of  the  land,  whereby  their  title  has  been  per- 
fected under  the  operation  of  the  statute  of  limitation, 
and  they  deny  that  the  complainants  are  entitled  to  the 
use  and  enjoyment  of  the  lands  or  any  part  thereof. 
They  also  deny  that  their  title  is  a  cloud  upon  complain- 
ants' title,  and  say  they  will  file  their  chain  of  title  at 
the  proper  time. 

A  large  volume  of  proof  was  taken  by  the  complain- 
ants.    It  consists  of  some  sixteen  depositions  and  a  lot 


APPEALS  EEPOBTS,  VOL.  2.  497 

Chandler  y.  Stockton. 

of  deeds  and  other  exhibits.  Pending  the  cause  the  pre- 
liminary injunction  granted  was  modified.  We  need  not 
notice  the  modification  as  it  does  not  affect  the  questions 
before  us  for  decision.  The  cause  was  heard  by  Chancel- 
lor  Kyle,  July  18, 1901.     He  decreed,  in  substance : 

1.  That  the  complainants,  before  the  filing  of  their 
bill,  had  been,  and  were,  more  than  seven  years  in  the 
actual,  notorious,  continuous  and  adverse  possession  of 
the  land  described  in  the  bill,  claiming  to  the  extent  of 
the  boundaries  in  their  assurance  of  title  and  that  said 
land  was  granted  to  the  extent  of  grant  13008,  and  so 
far  as  covered  by  said  grant,  set  up  and  described  in  the 
answer  of  B.  R.  Stockton  and  others,  the  complainants 
were  decreed  to  be  the  owners  thereof  in  fee,  and  en- 
titled to  recover  the  same,  and  a  writ  of  possession  was 
awarded  to  put  them  in  full  and  peaceable  possession  of 
the  same. 

2.  That  complainants  were  entitled  to  recover  of  de- 
fendant. Miles  Terry,  all  of  the  land  described  in  the 
written  lease  to  him  filed  in  the  record,  and  that  a  writ 
issue  to  remove  said  Terry  from  the  said  land  and  put 
complainants  in  the  possession  of  the  same. 

3.  That  complainants  pay  one-third  of  the  cost  of  the 
cause,  and  defendants  B.  K.  Stockton  and  Miles  Terry 
two-thirds  of  the  cost. 

From  this  decree  complainants  prayed  an  appeal  from 
so  much  of  it  as  refused  them  relief  against  the  defend- 
ants other  than  B.  R.  Stockton  and  Miles  Terry,  which 

2  Tenn  Chan— (32) 
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was  granted.  The  defendants  Stockton  and  Miles 
Terry  prayed  an  appeal  to  the  Supreme  Court  from  the 
decree  against  them. 

A  bill  of  exceptions  was  preserved,  showing  the  evi- 
dence read  and  that  excepted  to,  and  the  action  of  the 
chancellor  upon  said  exception. 

Complainants  have  assigned  the  following  errors: 

1.  The  court  erred  in  holding  and  decreeing  that  com- 
plainants were  not  entitled  to  protect  their  actual  pos- 
sessions, which  still  exist,  and  had  existed  for  more  than 
fifteen  years,  against  the  wrongful  entry  of  the  defend- 
ants, and  all  of  them,  upon  said  land,  and  against  the 
wrongful  interference  with  the  complainants'  tenants 
and  the  wrongful  cutting  of  timber  upon  said  land,  and 
the  wrongful  burning  of  complainants'  houses.  The 
court  should  have  held  and  decreed  that  complainants' 
right  to  remain  in  the  actual  possession  and  exclusive 
enjoyment  of  said  land  to  the  boundaries  of  their  deed 
had  become  perfected  before  any  of  the  trespasses  and 
wrongful  acts  of  the  defendants  had  been  done,  and  that 
the  complainants  were  entitled  to  the  protection  of  their 
lands,  to  the  extent  of  their  boundaries,  against  said 
wrongful  acts  of  all  the  defendants,  and  were  entitled  to 
have  the  defendants  removed  therefrom  and  perpetually 
enjoined  from  interfering  upon  said  land  or  from  com- 
mitting trespasses  thereon,  and  that  complainants  were 
entitled  to  a  decree  against  defendants  for  all  the  costs 
of  the  cause. 

2.  The  court  erred  in  not  holding  and  decreeing  that 
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the  party  in  possession  of  the  land,  under  the  terms  of 
section  4461  code  ( Shannon ) ,  was  entitled  to  remain  in 
said  possession,  and  to  protect  the  same  against  tres- 
passers, whether  said  land  had  ever  been  granted  by  the 
State  of  Tennessee  or  not. 

3.  The  court  should  have  held  and  decreed  that  the 
party  whose  right  of  possession  to  a  tract  of  land  in 
this  State  had  become  perfected  by  seven  years'  adverse 
possession  thereof,  and  whose  possession  still  continues, 
is  entitled  to  be  protected  in  the  peaceable  enjoyment 
thereof  to  the  boundaries  of  the  paper  writing  under 
which  he  holds,  against  the  world,  and  that,  for  that  pur- 
pose, is  entitled  to  the  assistance  of  a  court  of  equity, 
and  under  this  holding  the  chancellor  should  have  de- 
creed that  the  complainants  were  entitled  to  the  assist- 
ance of  the  court  for  the  removal  of  the  defendants  from 
the  land,  and  for  the  perpetual  injunction  of  the  de- 
fendants against  further  trespassing  upon  the  land,  and 
that  complainants  were  entitled  to  an  account  against 
defendants  for  the  value  of  the  timber  cut  by  them  on  the 
lands  and  for  the  rental  of  all  such  portions  of  such 
premises  as  had  been  occupied  by  the  defendant. 

4.  The  court  erred  in  holding  that  said  land  was  not 
granted  land,  inasmuch  as  the  answers  of  all  the  defend- 
ants admit  that  said  land  had  been  granted,  and  the 
court  should  have  so  held,  and  should  have  decreed  that 
complainants  had  become  the  owners  in  fee  of  said  land. 

Stockton  and  Terry  assign  as  errors  that  the  court 
should  not  have  decreed  against  them,  because  this  is  an 
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aetion  of  ejectment  and  is  not  an  action  of  forcible  and 
unlawful  detainer,  and  that  the  complainants  failed  to 
show  title,  in  that  they  failed  to  show  the  land  in  dis- 
pute had  ever  been  granted  in  this  State. 

2.  That  the  court  erred  in  its  decree  ejecting  appellant 
defendants,  because  this  is  an  action  of  ejectment  involv- 
ing the  title  to  land,  and  that  as  the  complainants  failed 
to  show  title  in  themselves  they  were  not  entitled  to  eject 
defendants,  even  if  they  were  trespassers  upon  the  land. 

3.  The  court  erred  in  its  decree,  even  assuming  that 
this  action  is  a  possessory  action  on  the  part  of  the  com- 
plainants, because,  in  this  aspect,  the  complainants  are 
not  entitled  to  the  relief,  inaBmuch  as  it  is  shown  by  the 
evidence  that  defendant,  John  Blevins  and  W.  F.  and 
P.  G.  Neidringhaus,  and  the  Tennessee  Union  Land  and 
Development  Co.  have  been  in  the  possession  of  the 
lands  for  about  four  years,  and,  this  being  so,  such  an 
action  could  not  be  maintained. 

4.  The  court  erred  in  holding,  in  effect,  that  the  title 
paper  of  John  W.  Marion  to  Cyrene  Carson  is  such  a 
color  of  title  as  is  contemplated  under  section  of  the  act 
of  1819  that  would  mature  the  title,  or  afford  a  bar  to 
the  remedy  by  the  real  owner.  He  should  have  held  that 
all  that  could  be  predicated  on  this  paper  is,  that  it  is  a 
contract  for  sale,  or  bond  for  title,  and,  hence,  possession 
under  this  character  of  title  will  not  avail  the  parties 
holding  or  claiming  the  land,  as  it  cannot  be  adverse 
to  the  real  owner.     In  addition,  he  should  have  decreed 
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against  complainants,  because  it  is  not  shown  that  their 
possessions  were  exclusive,  as  is  required  under  law. 

5.  The  final  decree  does  not  make  any  adjudication  as 
to  the  rights  or  interests  of  these  appellees  in  the  land. 
No  mention  being  made  therein  of  them,  and  the  decree 
being  silent  upon  these  matters,  it  is  insisted  that  there 
is  nothing  to  be  reviewed  by  this  court  as  relates  to 
them. 

6.  The  court  erred  in  not  holding  that  the  transcript 
of  the  forcible  entry  and  unlawful  detainer  suit,  insti- 
tuted by  the  complainants  against  these  appellees  before 
Harrison  Keeton,  justice  of  the  peace,  is  a  bar  to  the 
possessory  bill  if  it  be  considered  such  an  action.  In 
this  connection  it  is  said  that  complainants  filed  the 
transcript  of  this  justice  of  the  peace  suit  in  the  record, 
and  are  bound  by  its  statements,  and,  as  that  suit  was  a 
trial  upon  the  merits  and  in  favor  of  these  appellees,  and 
as  no  appeal  is  shown  to  have  been  taken,  the  judgment 
rendered  therein  by  the  justice  of  the  peace  is  final. 

7.  Complainants  in  this  cause  are  G.  W.  Chandler,  E. 
B.  Smith,  and  John  Carson,  Jr.,  and  the  proof  shows 
that  Jerome  Templeton  and  J.  C.  Parker  are  the  owners 
of  an  undivided  one-half  interest  in  the  lands,  under  a 
deed  executed  by  complainants  and  W.  R.  Blevins  to 
them;  that  this  deed  was  executed  July  12,  1895,  and 
appellees  rely  upon  the  fact  that  complainants  claim 
this  is  a  possessory  action,  which,  if  true,  the  remedy  as 
against  appellees  is  in  complainants'  tenants. 

The  complainants  took  twelve  depositions  in  the  case> 
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including  the  deposition  of  Cyrene  Carson  and  W.  C. 
Blevins,  which  were  taken  twice.  Some  four  or  five  of 
these  depositions  were  suppressed  upon  exceptions.  The 
defendants  introduced  no  evidence. 

The  origin  of  the  title  of  complainants  is  an  instru- 
ment executed  June  8,  1867,  by  John  W.  Marion  to  Cy- 
rene Carson.  As  the  character  or  nature  and  suffi- 
ciency of  this  instrument  to  constitute  a  color  of  title 
in  fee  is  raised,  we  here  copy  the  same  in  full : 

"This  indenture,  made  and  entered  into  by  and  be- 
tween John  W.  Marion,  of  Clinton  county,  party  of  the 
first  part,  and  Cyrene  Carson,  of  the  county  of  Wayne, 
Kentucky,  party  of  the  second  part,  witnesseth:  The 
said  John  W.  Marion  has  this  day  bargained  and  sold  to 
the  said  Cyrene  Carson  a  certain  tract  of  land,  in  the 
fifth  district  of  Fentress  county,  Tennessee,  and  bounded 
as  follows:  [Here  follow  the  boundaries]  containing 
1,000  acres  more  or  less,  for  the  sum  of  JlOO  to  me  paid. 
The  said  John  W.  Marion  binds  himself,  his  heirs  and 
assigns,  to  make,  or  cause  to  be  made,  to  Cyrene  Carson 
a  general  warranty  deed  to  the  aforesaid  tract  of  land; 

"This  8th  day  of  June,  1867. 

"Attest:  "John  W.  Marion.'' 

"W.  M.  Carson,  Sr. 
"Isaac  Blevins. 

"J.  W.   ROSSER.'^ 

This  deed  or  instrument  appears  to  have  been  attested 
by  the  parties  stated,  and  it  was  proved  before  W.  C. 
Blevins,  a  notary  public  of  Scott  county  in  this  State, 
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July  13, 1892.  Its  execution  was  proven  by  Rosser,  one 
of  the  attesting  witnesses,  and  he  and  one  J.  W.  Smith 
proved  the  genuineness  of  the  signature  of  the  maker, 
Marion,  and  the  other  two  attesting  witnesses,  who  were 
dead.     It  was  roistered  September  20,  1892. 

Following  this  instrument  is  the  deed  of  Gyrene  Car- 
son and  wife  to  Geo.  W.  Chandler  and  J.  T.  Smith,  of 
date  November  6, 1882.  This  deed  recites  that  "in  con- 
sideration of  one  dollar  and  other  valuable  considera- 
tions to  us  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  I,  Cyrene  Carson  and  Polly  Carson,  his 
wife,  do  hereby  sell,  transfer,  and  convey  unto  Geo.  W. 
Chandler  and  J.  T.  Smith  the  following  real  estate  in» 
the  counties  of  Scott  and  Fentress,  towit:  An  undi- 
vided two-thirds  interest."  The  deed  then  sets  out  the 
land  conveyed  by  metes  and  bounds,  as  given  in  the  in- 
strument of  Marion  to  Cyrene  Carson.  It  is  a  deed  con- 
veying the  land  in  fee  simple,  with  covenants  of  seizin 
and  warranty  of  title  and  against  incumbrances.  It  was. 
witnessed  by  J.  A.  31evins  and  Allen  Reed.  It  was 
properly  acknowledged,  with  proper  privy  examination 
of  the  wife,  before  W.  C.  Blevins,  notary  public,  Novem- 
ber 7,  1890,  and  was  registered  May  17,  1892.  Cyrenus 
Carson  and  wife  Polly,  by  warranty  deed  of  date  Novem- 
ber 12,  1883,  conveyed  an  undivided  one-third  interest 
in  the  land  to  John  Carson,  Jr.  This  deed  was  properly 
acknowledged,  with  privy  examination  of  the  wife  Pollys 
before  Blevins^  notary  public,  July  13,  1893,  and  was 
registered  January  15,  1894.     Then*  follows  the  deed  of 
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• 

J.  T.  Smith  and  wife,  Sallie,  to  Ezra  B.  Smith,  conyey- 
ing  all  their  undivided  interest  in  the  land.  This  deed 
is  dated  October  3, 1892,  and  is  a  general  warranty  deed 
purporting  to  convey  the  fee.  It  was  properly  acknowl- 
edged, and  was  roistered  October  6,  1892.    This  is  the 

chain  of  title  under  which  complainants  claim. 

The  complainants  and  their  vendor,  Cyrenus  Carson, 
had  several  possessions  on  said  land.  Cyrenus  Carson 
testifies  that  he  made  the  first  possession  on  the  land  in 
1885,  at  the  forks  of  White  Oak  Creek,  and  that  it  con- 
sisted of  a  dwelling  house  with  about  an  acre  and  a  half 
of  land  that  was  cleared  and  fenced,  and  which  has  been 
kept  cleared,  fenced,  and  in  cultivation  every  year  since. 
He  testified  that  the  house  remained  there  in  use  until 
last  year,  November  19,  1900,  when  it  was  burnt.  He 
swears  that  the  inclosure  has  been  kept  up  there  until 
the  time  his  deposition  was  taken.  The  second  posses- 
sion Cyrenus  Carson  testifies  was  at  Groom's  Branch,  and 
consisted  of  a  dwelling  house,  stable,  orchard,  garden, 
and  seven  or  eight  acres  of  cleared  land  under  fence  and 
in  cultivation  for  fourteen  years.  He  swears  that  the 
third  possession  is  located  on  Groom's  Ridge  about  one 
mile  west  of  possession  number  two ;  that  at  first  it  con- 
sisted of  a  house  and  lot;  that  the  lot  was  cleared  and 
planted  in  peach  trees,  and  that  it  was  made  about  thir- 
teen years  ago,  and  that  about  five  years  ago  a  large 
boundary  at  this  place  was  fenced  in,  the  large  boundary 
including  the  previous  improvement,  and  this  large 
boundary    including   a   grist    mill    built   about   thir- 
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teen  years  ago.  He  testifies  that  the  foregoing 
possessions  were  made  by  himself  and  John  Car- 
son, Jr.,  and  his  two  other  sons,  and  that  they 
have  been  kept  up  continuously  ever  since  they 
were  made.  He  swears  that  there  is  another 
possession  on  the  land  about  a  mile  north  of  possession 
number  two,  and  that  this  possession  was  made  by  Peter 
Carson  and  himself  for  John  Carson,  Jr.,  and  that  it  has 
been  kept  up  continuously  for  six  or  seven  years,  and 
that  it  consists  of  the  dwelling  house  and  four  or  five 
acres  of  cleared  land,  and  about  ten  acres  under  fence. 
He  testifies  that  he  has  lived  on  the  land  since  1885,  and 
had  helped  make  all  the  possessions  aforesaid.  He  fur- 
ther testifies  that  there  are  no  other  possessions  on  the 
land,  except  those  claimed  by  some  of  the  parties  sued  in 
this  case.  He  swears  that  the  possession  of  John  Blevins 
claimed  by  the  defendant  in  his  answer,  was  made  about 
four  years  ago,  and  that  this  is  the  oldest  one  among 
those  of  the  defendants;  that  the  Hypock  and  Shook 
possession  was  made  about  two  years  ago,  and  that  the 
possession  made  by  Bramlipp  Phillips,  for  defendant 
Stockton,  was  made  less  than  a  year  ago.  He  states 
that  the  other  possessions  claimed  by  Stockton  in  his 
answer,  are  entirely  outside  of  the  boundaries  of  com- 
plainants' lands  as  set  out  in  their  bill.  He  testifies  that 
he  is  familiar  with,  and  knows  the  boundaries  and  cor- 
ners  of  complainants'  land;  that  he  was  along  when  it 
was  surveyed  and  helped  do  the  work.  He  swears  that 
his  deeds  to  John  Carson,  Jr.,  and  George  W.  Chandler 
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and  J.  T.  Smith  cover  the  same  land,  and  the  land  in 
dispute. 

J.  T.  Smith,  aged  fifty-two,  and  who  was  deputy  sheriff 
three  years,  justice  of  the  peace  four  years,  and  consta- 
ble two  years,  testifies  that  he  is  acquainted  with  the 
land  in  dispute,  that  he  has  known  it  for  twenty  years, 
and  is  well  acquainted  with  its  lines  and  corners,  and 
that  he  helped  survey  the  whole  tract  four  years  ago.  He 
further  testifies  that  he  is  acquainted  with  the  posses- 
sions thereon  made  by  the  Carsons,  and  describes  them 
substantially  as  does  old  man  Carson  above.  He  swears 
that  these  possessions  were  open,  continuous,  notorious, 
and  adverse  for  the  time  stated  by  him,  all  ranging  from 
fifteen  years,  the  highest,  to  seven  or  eight  years  the 
lowest  in  length  of  time.  He  also  swears  that  the  pos- 
sessions claimed  by  Stockton  in  his  answer  are  outside 
the  boundaries  claimed  by  complainants.  He  and  old 
man  Carson  both  swear  that  John  Carson,  Jr.,  is  in  pos- 
session, and  has  been  holding  and  claiming  for  him- 
self, E.  B.  Smith,  and  George  W.  Chandler.  He  testifies 
to  a  lease  made  by  J.  T.  Smith,  George  W.  Chandler,  and 
John  Carson,  Jr.,  to  Miles  Terry,  a  defendant,  and  pro- 
duces the  lease,  and  that  said  Terry  took  possession  under 
this  lease.  This  lease  is  dated  March  10, 1890.  He  swears 
that  he  agreed  with  said  Terry  where  he  was  to  have  his 
one  hundred  acres,  and  that  they  marked  the  beginning 
corner,  and  witness,  Blevins  swears  that  said  Terry  went 
to  live  there  in  1888  or  1889. 

Joe  Walters  testifies  that  John  Carson  lived  at  or  near 
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the  fork  of  White  Oak  Creek  and  Laurel  Fork,  the  first 
he  knew,  in  1885  or  1886 ;  that  when  he  was  first  there, 
there  was  a  shanty  there,  but  does  not  think  there  was 
any  fencing,  but  after  that,  some  six  or  eight  months, 
there  was  some  right  smart  little  fenced  in  there,  but 
does  not  remember  exactly  how  much  there  was  of  it. 
He  states  that  he  reckons  they  have  lived  there  ever  since, 
till  last  year,  that  he  was  there,  oflf  and  on,  and  they 
lived  there  all  the  time  \intil  last  year;  that  they 
cultivated  it  in  corn  and  other  stuflF,  and  that  there  was 
an  orchard  set  out  there,  and  that  there  were  some  other 
little  houses  there  besides  the  house  they  lived  in.  He 
testifies  that  these  houses  were  inside  the  inclosures,  and 
that  there  must  have  been,  the  way  they  inclosed  it,  some 
twenty-five  or  thirty  acres  in  the  inclosure.  He  testi- 
fies that  the  shanty  burned  down  last  fall,  that  he  passed 
there  the  morning  after  it  was  burnt  the  night  before, 
and  that  some  of  the  pieces  and  chunks  were  still  burning. 
He  states  that  the  place  has  been  well  known  since  1885 
as  the  Carson  place.  He  also  says  that  he  has  known 
the  Carson  mill  for  four  or  five  years,  and  describes  it 
and  its  location.  He  says  he  saw  it  there  four  or  five 
years  ago,  and  that  it  had  been  there  some  time  before 
he  saw  it  on  this  occasion,  and  that  he  knows  of  no  other 
grist  mill  nearer  than  seven  or  eight  miles  of  it,  and  that 
John  Carson  attended  this  Carson  mill  when  he  was 
there.  He  says  that  the  Peter  Carson  house,  etc.,  on  the 
fidge,  about  half  a  mile  from  the  Cyrenus  Carson  place, 
has  been  there  seven  or  eight  years;  that  there  were 
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seven  or  eight  acres  fenced  there,  and  that  Peter  was  a 
brother  to  John  and  a  son  of  Cyrenus. 

Now,  the  writer  takes  it  that,  from  this  proof  {and 
there  is  none  to  the  contrary  in  the  record )  the  posses- 
sions of  complainants  on  the  land  in  dispute  are  well 
established ;  that  they  were  open,  notorious,  adverse  and 
continuous  in  the  sense  of  the  law,  and  that  they  have 
been  kept  up  for  more  than  seven  years  before  this  suit 
was  brought,  and  more. than  seven  years  before  any  of 
the  defendants  entered  upon  the  land  and  sought  to  es- 
tablish possession  thereon.  It  is,  moreover,  established, 
as  the  writer  thinks,  by  the  proof,  there  being  none  to 
the  contrary,  that  Miles  Terry  accepted  a  lease  to  one 
hundred  acres  on  the  northwest  corner  of  the  tract  of 
complainants  in  1890,  and  that  he  held  possession  there^ 
under  for  complainants,  until  a  short  while  before  this 
suit  was  brought,  his  possession  for  complainants  ex- 
tending over  a  period  of  seven  years. 

Two  other  facts  appearing  on  the  record  should  here 
be  stated.  July  12,  1893,  Geo.  W.  Chandler,  E.  B. 
Smith,  W.  C.  Blevins,  and  John  Carson,  Jr.,  conveyed 
to  Jerome  Templeton  and  J.  C.  Parker,  for  the  recited 
consideration  of  $100,  an  undivided  one-half  interest, 
less  the  interest  of  W.  C.  Blevins,  in  the  land  in  dispute. 
This  deed  recites  that  W.  C.  Blevins  joins  in  it  for  the 
purpose  of  conveying  one-third  of  his  interest  in  the 
land.  This  deed,  it  appears,  was  registered  November 
11, 1899.  It  appears  that  on  July  12, 1895,  E.  B.  Smith 
and  Geo.  W.  Chandler,  by  deed,  conveyed  an  undivided 
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two-ninths  interest  in  the  land  to  W.  0.  Blevins.  Taking 
all  these  deeds  into  consideration,  it  appears,  from  the 
standpoint  of  the  complainants,  that  the  land  is  owned 
at  present  as  tenants  in  common,  by  Geo.  W.  Chandler, 
E.  B.  Smith,  John  Carson,  Jr.,  W.  C.  Blevins,  Jerome 
Templeton,  and  J.  C.  Parker. 

One  other  fax^t  it  may  be  proper  to  state,  in  view  of 
one  contention  of  defendants.  It  is  this:  August  5, 
1899,  Johii  Carson,  Jr.,  E.  B.  Smith,  Geo.  W.  Chandler, 
J.  C.  Parker,  and  Jerome  Templeton  sued  out  a  writ  of 
unlawful  detainer  for  this  land  against  Miles  Terry. 
Johnson  Terry,  John  Blevins,  and  James  Shook  before 
one  A.  Keeton,  a  justice  of  the  peace  of  Scott  county, 
allying  therein  that  they  were  entitled  to  the  possession 
of  this  land  and  that  Miles  Terry  unlawfully  detained  it 
from  them.  That  case  was  heard  by  the  justice  Novem- 
ber 1,  1899,  when  it  was  decided  in  favor  of  defendants 
in  it  and  against  complainants  thereto,  and  complain- 
ants thereto  were  taxed  with  the  cost  of  that  suit  The 
certified  copy  of  the  justice^s  proceedings  or  papers  in 
that  case,  do  not  show  that  the  case  was  appealed  to  the 
circuit  court  The  direct  testimony  of  the  witness  who 
testifies  to  this  justice  suit,  files  a  certified  copy  of  the 
proceedings  and  papers  before  the  justice,  is  that  the 
case  was  appealed  from  the  justice's  judgment  to  the 
circuit  court  This  evidence  was  admitted  without  ob- 
jection. 

So  much  for  the  facts  of  the  case  as  they  appear  in  the 
record. 
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It  will  be  noticed  from  the  decree  of  the  chancellor 
that  he  gave  complainants  relief  to  the  extent  of  the 
boundaries  of  their  assurance  of  title,  as  far  as  the  land 
embraced  in  said  boundaries  was  covered  by  grant  num- 
ber 13008  set  up  and  described  in  the  answer  of  Ben  B. 
Stockton.  He  made  no  adjudication  in  respect  to  the 
claim  of  the  other  defendants  not  claiming  under  said 
Stockton.  It  is  argued  before  us  that  he  refused  to  ad- 
judicate the  rights  of  complainants  with  resi)ect  to  the 
land  claimed  by  them  not  covered  by  the  grant  number 
13008,  as  against  the  Union  Land  &  Development  Co., 
W.  F.  and  F.  G.  Neidringhaus,  John  B.  Blevins,  James 
Shook,  James  Hypock  and  Harrison  Keeton,  because  the 
land  thus  claimed  was  not  shown  to  have  been  granted 
by  the  State. 

As  hereinbefore  stated,  these  api)ellees,  and,  in  fact, 
none  of  the  api>ellees,  introduced  any  proof.  What  title 
papers,  if  any,  the  defendants  last  above  named  claim 
under  is  not  shown  in  the  record.  So  far  as  we  know  or 
can  see  from  the  record,  the  Union  Land  &  Development 
Co.,  W.  F.  and  F.  G.  Neidringhaus,  John  B.  Blevins, 
Jr.,  James  Shook,  James  Hypock  and  Harrison  Keeton, 
in  so  far  as  they  entered  upon  the  land,  were,  in  doing 
so,  pure  trespassers.  John  B.  Blevins,  Jr.,  James 
Shook,  James  Hypock  and  Harrison  Keeton  were  in,  if 
in  at  all,  as  employees  of  the  development  company  and 
of  the  Messrs.  Neidringhaus.  Miles  Terry,  Johnson 
Terry,  Bramlipp  Phillips  and  James  Phillips  claimed 
as  tenants  and  employees  of  Ben  B.  Stockton,  who,  as 
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before  stated,  claimed  under  grant  number  13008  issued 
to  Josiah  Stockton,  and  these  parties  have  assigned  no 
errors,  although  they  appealed.  The  development  com- 
pany and  its  followers  have  assigned  errors,  although 
they  did  not  appeal.  The  development  company  and 
its  associates  make  these  points: 

1.  That,  as  the  court  below  adjudged  nothing  in  re- 
spect to  them,  there  is  nothing  to  appeal  from,  and  that 
no  error  can  be  assigned  to  such  nonaction  of  the  chan- 
cellor, and,  hence,  that  the  decree  leaves  matters,  so  far 
as  they  and  the  complainants  are  concerned,  just  as  they 
were  before  the  bill  was  filed. 

2.  That  this  is  an  ejectment  suit  against  them,  and, 
being  so,  the  complainants  must  fail,  because  they  failed 
to  show  that  the  land  claimed  by  them  was  granted  land 
from  the  State  of  Tennessee  or  the  State  of  North  Caro- 
lina. 

3.  That  the  bill  should  be  dismissed,  because^  under 
the  proof,  it  appears  that  all  the  parties  owning  the  land 
as  tenants  in  common,  under  the  theory  of  the  complain- 
ants, are  not  suing  for  the  land,  nor  parties  complainant 
to  this  suit. 

4.  That  the  record  of  the  unlawful  detainer  suit  be- 
fore the  justice  of  the  peace  shows  that  it  was  decided 
against  the  complainants  and  was  not  appealed  from, 
and,  hence,  if  this  is  a  possessory  action,  and  can  be 
maintained  without  showing  that  the  land  was  land 
granted  by  the  State  or  the  State  of  North  Carolina,  the 
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said  jastice!s  suit  is  an  adjudication  against  the  com- 
plainants in  respect  to  such  a  suit. 

The  writer  is  of  the  opinion  that  the  introduction  of 
the  certified  copy  or  transcript  of  the  proceedings  be- 
fore the  justice  of  the  peace  in  the  unlawful  detainer 
suit  referred  to,  cannot  be  relied  on  as  res  adjiidicata  of 
the  questions  in  this  case,  because,  in  the  first  place,  no 
such  defense  is  made  in  any  of  the  answers  to  the  bill ; 
and  because,  in  the  second  place,  the  uncontradicted 
proof,  admitted  without  objection,  shows  that  the  judg- 
ment of  the  justice  was  appealed  from ;  and  because,  in 
the  third  place,  the  parties  to  that  suit  and  to  this  are 
not  the  same;  and  because,  in  the  fourth  place,  the  issues 
in  the  two  suits  are  not  the  same;  and  because,  in  the 
fifth  place,  the  justice  was  without  jurisdiction  to  set- 
tle the  question  of  title  or  possession  raised  in  that  suit. 

The  writer  is  of  opinion  that  the  seven  years  posses- 
sion of  complainajits,  as  shown  in  the  proof  and  under 
the  facts  stated,  establishes  their  right  to  retain  posses- 
sion and  remove  intruders,  although  it  is  not  shown  that 
the  land  was  granted  land  from  this  State  or  the  State  of 
North  Carolina.  This  right  is  found  in  the  second  section 
of  the  act  of  1819,  chap.  28  (Code  1858,  sec.  2764;  M.  & 
v.,  sec.  3460,  Shannon,  sec.  4457),  which  is  as  follows: 

"And,  on  the  other  hand,  any  person,  and  those  claim- 
ing under  him,  neglecting  for  the  said  term  of  seven 
years  to  avail  themselves  of  the  benefit  of  any  title,  legal 
or  equitable,  by  action  at  law  or  in  equity,  effectually 
prosecuted  against  the  person  in  possession  under  re- 


APPEALS  BEPOBTS,  VOL.  2.  513 

Chandler  t.  Stockton. 

corded  assurance  of  title,  as  in  the  forgoing  section,  are 
forever  barred/^ 

It  is  to  be  remembered  that  registration  of  the  assur- 
ance of  title  under  which  a  party  claims  was  not  required 
until  the  act  of  1895,  chap.  38.  Seven  years  adverse 
possession  of  land  granted  by  this  State  or  the  State  of 
North  Carolina,  under  an  assurance  of  title  purporting 
to  convey  the  fee,  without  an  action  at  law  or  in  equity 
commenced  and  successfully  prosecuted,  vests,  under  the 
previous  section  of  the  act,  a  good  and  indefeasible  title 

in  fee  to  the  land  described  in  the  assurance  of  title  of 
such  possession.    Under  the  section  of  the  act  quoted,  a 

possessory  right  is  protected  in  any  land  by  seven  years' 
adverse  possession  to  the  extent  of  the  inclosures  of  the 
possessor,  although  he  has  no  assurance  of  the  title,  and 
it  is  protected  to  the  extent  of  his  boundaries  in  his  as- 
surance of  title  purporting  to  convey  the  fea 

The  question  of  the  ownership  of  this  land  was  before 
this  court  and  the  supreme  court  at  this  place  last  year 
in  the  case  of  Woodruff  v.  Roysden.  Judge  Wilkes,  in  de- 
ciding the  case  in  the  supreme  court,  said :  ^^This  is  an 
action  of  ejectment  to  recover  1,000  acres  of  land  in 
Scott  and  Fentress  counties.  There  are  two  bills  con- 
solidated and  heard  together  in  the  court  below,  and  the 
controversy,  as  it  comes  to  this  court,  only  involves  1,000 
acres,  or  so  much  of  a  5,000  acre  tract  as  is  embraced  in 
two  deeds  from  Cyrene  Carson  and  wife,  or  to  Chandler 
and  Smith,  of  date  November  6,  1882,  and  the  other  to 
John  Carson  dated  December  27,  1887.     These  deeds 

2  Tenn  Chan— (33) 
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purport  to  convey  an  nndiyided  interest  of  two-thirds  to 
Chandler  and  Smith  and  one-third  to  John  Carson.  The 
complainants  deraign  their  title  from  the  State,  while 
the  defendants  claim  under  the  deed  stated,  coupled 
with  more  than  seven  years'  adverse  possession.  The 
court  of  chancery  appeals,  after  reviewing  the  evidence, 
reports  that  the  Carsons  entered  upon  the  land  and 
erected  improvements  in  1885,  and  went  to  live  upon  it 
in  1886,  and  the  deed  was  made  to  John  Carson  in  1887, 
and  from  that  time  up  to  the  filing  of  the  bill  in  these 
causes,  Carson  was  in  actual  possession  of  the  land, 
claiming  for  himself  and  his  co-tenants,  Chandler  and 
Smith,  openly,  continuously,  exclusively  and  adversely — 
that  is,  he  occupied  the  land  with  his  father,  the  lattar 
being  the  head  of  the  household — ^and  that  court  con- 
cludes, as  a  matter  of  law,  that  being  a  mixed  possession, 
the  true  possession  and  holding  is  in  the  son,  who  had 
the  legal  title." 

The  supreme  court,  in  the  case  before  stated,  uses  this 
language:  "Cyrene  Carson  claimed  the  land  under  a 
deed  executed  to  him  by  Marion  in  1867,  and  up  to  1882, 
when  he  conveyed  an  undivided  two-thirds  interest  to 
Chandler  and  Smith,  he  claimed  it  alone.  After  that 
date,  he  claimed  it  as  a  tenant  in  common  with  Chand- 
ler and  Smith  up  to  1887,  when  he  conveyed  his  one-third 
interest  then  owned  to  John  Carson,  and  John  Carson 
and  Chandler  and  Smith  became  tenants  in  common. 
Now,  two  questions  arise  under  this  state  of  the  case. 
One  is,  did  the  holding  by  one  tenant  in  common  inure 


APPEALS  EEPOETS,  VOL.  2.  5l5 

Chandler  v.  Stockton. 

to  the  benefit  of  the  other  tenants  in  common^  and,  if  so, 
could  the  successive  holding  of  two  different  tenants  in 
common  be  joined  together  and  inure  to  the  benefit  of 
the  tenant  in  common  not  in  possession?" 

The  learned  justice  delivering  the  opinion  of  the  court 
held  that  the  possession  of  one  tenant  in  conmion  is  the 
possession  of  all  unless  he  claimed  to  hold  exclusively 
for  himself,  and  will  exclude  all  adversary,  constructive 
possession  in  another  having  the  l^al  title  to  the  land. 
Citing  Cunningham  v.  Boberson,  1  Swan  138;  Merri- 
iceather  v.  Vaulx,  5  Sneed  311 ;  Elliot  v.  Holder,  3  Head 
699.  He  also  held  that  the  successive  possessions  may 
be  connected  when  parties  hold  under  color  of  title,  and 
not  as  mere  naked  trespassers  without  color  of  title. 
Nelson  v.  Trigg,  4  Lea  701;  Ellege  v.  Cooke,  5  Lea  623; 
Napier^a  Lessee  v.  Simpson,  1  Tenn.  448,  453. 

The  learned  justice  also  said  in  that  case :  "The  ad- 
verse possession  in  this  case  commenced  in  1885  by  Gy- 
rene Carson,  holding  for  himself  and  Chandler  and 
Smith.  It  was  continued  until  1887,  when  the  adverse 
possession  shifted  with  the  title  to  John  Carson  holding 
for  himself,  Chandler  and  Smith."  The  result  was,  the 
€Ourt  held  l^at  the  title  was  in  Carson  and  Smith  and 
Chandler. 

Manifestly,  this  case  did  not  proceed  under  the  idea 
that  in  order  for  the  possessory  right  to  retain  the  pos- 
session of  land,  after  holding  open  and  continuous  and 
adverse  possession  for  seven  years  under  an  assurance 
of  title  purporting  to  convey  the  fee,  it  was  requisite  or 
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necessary  to  show  that  the  land  was  land  granted  by  this 
State  or  the  State  of  North  Carolina. 

It  is  next  insisted  by  appellees  that  the  instrument  ex- 
ecuted by  Marion  to  Cyrene  Carson  does  not  constitute 
a  color  of  title,  and,  hence,  cannot  be  used  to  protect  the 
possessions  of  the  complainants  to  the  extent  of  the 
boundaries  mentioned  in  said  paper.  We  think  that 
said  instrument  does  create  or  constitute  a  color  of  titla 
It  has  been  held  that  an  unregistered  deed  creates  a 
color  of  titla  Jones  v.  Perry,  10  Yer.  59.  Also,  a 
title  bond  for  the  purpose  of  defining  boundaries  is  not 
color.  Brown  v.  Johnson,  1  Hum.  261 ;  Rutherford  v. 
Fra/nklin,  1  Swan  321 ;  Ramsey  v.  Moore,  3  Sneed  329. 

Obviously,  the  paper  is  at  least  a  title  bond  purporting 
to  convey  the  fee,  or  obligating  the  maker  to  convey  the 
fee  to  the  land  described  in  it. 

It  is  next  said  that  we  cannot  deal  with  the  nonaction 
of  the  court  in  respect  to  the  development  company  and 
its  associates,  defendants  in  the  case.  We  do  not  concur 
in  this  view.  Said  defendants  were  defendants  to  the 
case,  and  it  was  alleged  in  the  bill  that  they  were  setting 
up  some  claim  to  the  land,  and  they  answered  admitting 
that  they  were  claiming  the  land ;  that  they  had  entered 
upon  it  and  cut  timber  upon  it;  and  that  they  would  ex- 
hibit their  title  papers  showing  their  right  and  title  at 
the  proper  time.  They  did  not  introduce  any  sndi 
papers,  nor  did  they  adduce  any  proof  showing  their 
right  to  enter  upon  the  land  and  cut  the  timbw  ther^ 
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from.  The  refusal  of  the  court  to  adjudge  anything 
with  respect  to  said  def endants,  was  equivalent  to  a  dis- 
missal of  tbe  bill  as  to  them,  and^  in  eflFect,  an  adjudica- 
tion that  they  had  the  right  to  enter  upon  the  land  and 
cut  and  remove  timber  therefrom.  It  is  a  final  decree 
as  to  them,  and  His  Honor,  the  chancellor,  taxed  the 
complainants  with  a  part  of  the  cost,  we  presume,  be- 
cause he  thought  that  the  suit  had  been  wrongfully 
brought  against  said  company  and  its  agents.  We  are 
of  opinion  that  His  Honor  erred,  in  view  of  the  status  of 
the  case  before  him,  in  not  adjudging  that  the  complain- 
ants were  entitled  to  the  possession  of  the  land,  and  to 
remain  in  possession  undisturbed  and  uninterfered  with 
by  said  defendant  company  and  its  employees  or  asso- 
ciates. We  therefore  reverse  his  decision  in  this  respect, 
and  affirm  it  in  respect  to  his  holding  against  Stockton 
and  his  associates. 

The  cause  will  be  remanded  to  the  court  below  for 
further  proceedings  in  conformity  to  the  opinion  of  this 
court,  and  for  the  ascertainment  of  the  damages  sus- 
tained by  complainants,  in  consequence  of  the  wrongful 
trespasses,  if  any,  made  by  any  of  the  defendants  upon 
the  land  set  out  in  the  boundaries  of  the  assurance  of 
title  under  which  complainants  claim. 

We  do  not  think  that  the  fact  that  all  the  owners  of 
the  land,  as  tenants  in  common,  do  not  join  in  the  suit 
precludes  the  complainants,  who  do  own  an  undivided 
interest,  from  suing  to  protect  the  same. 
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The  cost  of  the  court  below  will  be  paid  by  all  the  de- 
fendantSy  and  the  cost  of  the  appeal  will  be  paid  by  ap- 
pellanty  Stockton  and  others  acting  under  him  and  the 
sureties  on  their  appeal  bond. 

The  other  judges  concur. 
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Leonard  Peterson  et  al.  v.  Samuel  T.  Turney  et  ol. 

(KNOXVILLE.     MAY  8,  1897.) 

Affirmed  by  the  Sapreme  Court,  November  5, 1886.    (See  end  of  opinion.) 

1.  PLEADING  AND  PRACTICE.    Theory  of  Counsel    Erroneous, 
Proper  Relief  Decreed^  When. 

A  bUl  which  sets  out  the  facts  In  fall,  and  alleges  that  "by  descent 
cast  the  equitable  title  to  an  undivided  one-third  interest  in  said 
grant  and  tract  of  land  was  vested  in  complainants  as  such 
heirs,  together  with  all  the  title,  of  whatever  charac- 
ter, which  was  vested  In  said  Joseph  Peterson  by  said 
grant,  and  the  complainants  are  now  the  owners  in  fee 
of  all  the  undivided  interest  of  said  Joseph  Peterson,  deceased, 
in  said  tract  of  land/'  and  prays  that  complainants'  interest  in 
the  land  be  divested  out  of  defendants  and  vested  in  complain- 
ants, and  "for  all  such  other,  further  and  different  relief  as  they 
may  be  entitled  to  under  the  facts  stated  and  the  rules  of  law 
and  equity,"  is  sufficient,  the  facts  Justifying  the  relief  decreed, 
to  authorize  the  court  to  decree  the  legal  title  to  complainants, 
although  the  predominant  idea  of  the  bill  seems  to  be  that  com- 
plainants' title  was  equitable.    {Post,  pp.  630-633.) 

Cited:     Murrel  v.  Watson,  1  Leg.  R.,  81. 

2.  GRANT  CONSTRUED.     Certainty    of    Grantees.     Legal    Title 
Vested. 

Grant  issued  in  the  following  words,  viz.:  "Know  ye,  That  in  con- 
sideration of  an  entry  made  ...  by  Joshua  English,  Sam'l 
T.  Burgess  and  Joseph  Peterson  there  is  granted  by  the  State 
of  Tennessee  unto  the  said  Joshua  English  and  others,  and  their 
heirs  ...  1*0  have  and  to  hold  the  said  tract  ...  to  the 
said  Joshua  English  and  others  and  their  assigns  forever."  It  is 
insisted  that  by  said  errant  the  legal  title  to  said  tract  was 
vested  in  Joshua  English  and  an  equitable  title  to  a  one-third 
interest  each  in  said  tract  was  vested  in  Sam'l  T.  Burgess  and 
Joseph  Peterson. 


520  TENNESSEE  CHANCERY 

Peterson  v.  Tumey. 

Held:  Upon  construincr  the  whole  instrument,  It  thoroughly  Iden- 
tifles  the  grantees  and  vests  the  legal  title  to  said  granted  tract 
in  Joshua  English,  Sam'l  T.  Burgess  and  Joseph  Peterson. 
(Post,  pp.  633-635.) 

Cited:  McNairy  v.  Thompson,  1  Sneed  148-160;  94  Am.  Dec,  363, 
866;  Shepherd's  Touchstone,  p.  86;  2  Kent  Com.,  655;  29  Mich. 
1,  2;  68  Am.  Dec.  751,  756;  Devlin  on  Deeds,  sees.  185,  836;  11 
Am.  &  Bng.  Bnc.  L.,  513;  1  Spence's  Eq.  Jur.  528  535;  Endlich 
Inter.  Stat,  p.  582;  1  Am.  ft  Bng.  Enc.  L.,  320. 

Cited  and  distinguished:  Moreau  v.  Saffarans  ft  Co.,  3  Sneed 
596;  Holmes  v.  Jarrett,  Moon  &  Co.,  7  Heis.  506;  7  Baz.  603; 
1  Swan.  31;  3  Hay.  288;  3  Washburn  Real  Prop.,  266;  8  John- 
son's Rep's.,  385;  Shepherd's  Touchstone,  385. 

3.  LIMITATIONS.    Seven  Year  Statute  as  to  Decedents'  EsUtet 
Inapplicable,  When. 

Upon  suit  filed  by  the  heirs  of  one  of  three  persons  named  u 
enterers  in  a  grant  which  is  held  to  vest  the  legal  title  In  said 
three  persons,  against  the  heirs  of  the  other  two  persons  named 
as  enterers  therein^  it  is  held  that  the  statute  of  limitations  of 
seven  years  protecting  the  estates  of  decedents,  has  no  applica- 
tion as  barring  said  suit,  it  not  appearing  that  any  of  the  de- 
fendants had  held  actual  possession  of  the  land  for  more  than 
seven  years  before  suit  brought.  (Post,  pp.  535-637.) 

Code  construed:     Sees.  4014,  4483  (S.). 

Cited  and  distinguished:  Henderson  v.  Tipton,  4  Pick.  255;  LoTe 
V.  Welsh,  4  Pick.  259. 

4.  AMENDMENTS.    After  Proof  Taken.     Chancellor's  Discretion 
Not  Disturbed,  Surprise  or  Deception  Not  Alleged. 

The  discretion  of  the  chancellor  in  refusing,  after  proof  taken, 
to  allow  an  amended  and  supplemental  answer  to  be  filed  and 
certain  deeds  to  be  admitted  in  evidence,  .Will  not  be  disturbed 
where  the  affidavit  presented  with  the  application  to  be  per- 
mitted to  file  said  answer  and  deeds  does  not  state  that  tbe 
defense  set  out  in  said  answer  was  not  known  to  the  defendants 
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and  their  counsel  from  the  he^nnln^  of  the  suit  and  it  appears 
irom  the  record  that  they  knew  of  it,  and  no  reason  is  shown 
for  not  making  said  defense  earlier,  and  no  surprise  is  averred 
or  deception  on  the  part  of  complainants'  counsel  alleged.  Bs- 
pecially  is  this  the  case  where  the  defense  sought  to  be  set  up 
by  the  amended  answer  is  equally  as  applicable  to  the  theory 
on  which  the  original  answer  was  framed  as  to  the  present 
theory  of  defendants.     iPoat,  pp,  640-565). 

Cited:  Flora  v.  Rogers,  4  Hay.  202;  Wilson  y.  Wilson,  2  Lea  17; 
Stull  v.  Ooode,  10  Heis.  65;  Cocke  v.  Evans,  9  Ter.  287;  1  Beach 
Modem  Eq.  Pr.,  sees.  391,  392,  396,  400,  401,  404,  405;  1  Enc.  PL 
&  Pr.,  pp.  515,  601. 

Cited  and  distinguished:    Peoples  v.  Carrol,  11  Heis.  417. 


FROM  CAMPBELL. 


Appeal  from  the  Chancery  Court  of  Campbell  County, 
— H.  B.  Lindsay^  Chancellor. 

Henderson^  Jourolmon^  Welcker  &  Hudson  and  J. 
E.  Johnston,  for  complainants. 

Washburn,  Pickle  &  Turner  and   Templeton  & 
Cates,  for  defendant. 


Barton,  J. — This  is  a  suit  by  the  heirs  of  one  Joseph 
Peterson,  deceased,  and  by  the  LaFoUette  Coal  &  Iron 
Co.,  which  claims  to  be  the  assignee  of  some  of  said  heirs^ 
to  recover  together  an  undiyided  one-third  interest  in  a 
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five-thousand-acre  tract  of  land  located  in  Ciimpbdl 
county,  and  entered  on  the  second  of  August,  1836,  by 
Joshua  English,  Samuel  T.  Burgess,  and  Joseph  Peter- 
son, by  entry  No.  843,  and  to  have  a  partition  of  said 
tract 

The  grant  was  issued  for  this  land  on  August  24, 
1845.  What  purports  to  be,  and  is  admitted  in  the  an- 
swer of  the  defendants  to  be,  a  full  and  correct  copy  of 
the  grant,  is  set  out  in  the  face  of  the  bill  filed  in  this 
cane,  and  so  far  as  necessary  to  quote  for  the  purpose  of 
understanding  the  questions  raised  in  the  case,  is  as  fol- 
lows: 

"No.  25338.  State  op  Tennessee. 

"To  all  to  whom  these  presents  shall  come — Chreeting: 
"Know  yb^  That  in  consideration  of  an  aitry  made  in 
the  entrytaker^s  office  of  Campbell  county.  No.  843,  dated 
the  second  day  of  August,  1836,  by  Joshua  English, 
Saml.  T.  Burgess  and  Joseph  Peterson,  there  is  granted 
by  the  State  of  Tennessee  unto  the  said  Joshua  English 
and  others,  and  their  heirs,  a  certain  tract  of  land  con- 
taining five  thousand  acres,  lying  in  the  county  afore- 
said, beginning  on  a  white  oak,  etc.,  .  .  .  surveyed 
the  fifteenth  of  March,  1837,  with  the  appurtenances. 
To  have  and  to  hold  the  said  tract  or  parcel  of  land  with 
its  appurtenances  to  the  said  Joshua  English  and  others 
and  their  heirs  forever."  Under  this  grant  and  entry 
the  complainants  claim. 
This  bill  was  filed  October  28,  1895,  in  the  chancery 
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court  of  Campbell  county,  those  named  as  complainants 
being  A.  J.  Peterson,  Leonard  Peterson,  A.  0.  Peterson, 
J.  Samuel  Peterson,  Mary  Malicote  with  her  husband 
James  Malicote,  W.  B.  Sichardson  and  Sallie  Bichard- 
son,  all  of  whom,  except  James  Malicote,  the  husband  of 
Mary  Malicote,  are  stated  to  be  the  children  or  grand- 
children of  Joseph  Peterson,  deceased,  one  of  the  origi- 
nal enterers.  Frank  B.  Bichardson,  who  was  the  hus- 
band of  Mary  Bichardson,  deceased,  a  daughter  of 
Joseph  Peterson,  deceased,  and  the  mother  of  the  com- 
plainants William  and  Sallie  Bichardson,  is  also  named 
as  a  party  complainant.  The  LaFollette  Coal  &  Iron 
Co.  is  named  as  a  party  complainant.  It  is  stated  in  the 
bill  that  the  other  parties  are  the  children  and  grand- 
children and  only  heirs  at  law  of  Joseph  Peterson,  de- 
ceased ;  that  by  quitclaim  deeds  and  mesne  conveyances 
by  A.  P.  Peterson  and  others  of  complainants,  certain 
undivided  interests  out  of  the  share  of  said  Joseph  Peter- 
son in  said  lands  were  vested  in  complainant  LaFollette 
Coal  &  Iron  Co. 

The  defendants  named  are  stated  in  the  bill  to  be  the 
grandchildren  and  only  heirs  of  Samuel  T.  Burgess,  de- 
ceased, one  of  the  original  enterers,  and  also  of  his  wife, 
Jane  Burgess,  formerly  Jane  English,  who  was  the  only 
heir  at  law  of  Joshua  English,  deceased,  who  was  one 
of  the  original  enterers,  except  the  defendant  Harvey 
M.  LaFollette,  to  whom,  the  bill  alleges,  certain  of  the 
other  defendants  had  transferred  a  part  of  their  inter- 
ests, he  having  taken  it  with  full  knowledge  of  complain- 
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ants'  claims^  and  under  agreemoit  to  hold  back  -part  of 
the  purchase-money  until  this  litigation  should  be  set- 
tled. 

As  stated,  the  bill  sets  out  the  entry  and  the  grant  in 
full)  and  then  allies  that  by  reason  of  the  entry  the 
equitable  and  inchoate  legal  title  in  said  land  was  vested 
in  the  three  enterers  above  named ;  that  by  clerical  mis- 
take the  grant  was  issued  to  ^'Joshua  English  and  others 
and  their  heirs,  as  shown  by  a  copy  of  the  grant  afore- 
said; meaning  by  the  word  ^others'  S.  T.  Burgess  and 
Joseph  Peterson;*'  that,  after  this,  it  was  understood 
by  the  three  enterers,  and  their  heirs  and  assigns,  until 
about  six  years  before  the  filing  of  the  bill,  that  the 
grant  was  issued  to  and  vested  in  the  three  enterers  the 
legal  title  to  the  land  as  tenants  in  common;  but  at 
that  time  the  grant  was  submitted  to  counsel  learned 
in  the  law,  who  advised  that  the  grant  vested  the  legal 
title  in  said  land  in  Joshua  English  alone,  with  the  equi- 
table title  in  the  three;  that  on  this  advice  an  action  of 
^ejectment  was  brought  in  the  circuit  court  of  the  United 
States  at  Knoxville  in  the  name  of  Jane  Burgess,  the 
only  heir  of  Joshua  English,  against  Jonathan  Lindsay 
and  others,  who  were  in  possession  of  and  claiming  the 
land ;  that  on  the  trial  of  this  cause  in  the  federal  court, 
the  Hon.  Howell  E.  Jackson,  judge  of  said  court,  held 
and  decided  that  the  aforesaid  construction  of  said 
grant  was  a  correct  one ;  that  that  cause  was  taken  by 
writ  of  error  to  the  supreme  court  of  the  United  States, 
where  the  judgment  in  favor  of  Jane  Burgess  was  af- 


APPEALS  EEPOETS,  VOL.  2.  525 

Peteraon  y.  Tumey. 

firmed,  and  the  title  to  said  land  adjudged  to  be  in  the 
lieirs  of  said  Joshua  English,  with  the  exception  of  cer- 
tain excluded  tracts. 

The  bill  alleges  further,  after  stating  the  relationship 
•of  the  complainants  to  their  ancestor  Joseph  Peterson, 
that  ^^by  descent  cast  the  equitable  title  to  an  undivided 
one-third  interest  in  said  grant  and  tract  of  land  was 
Tested  in  complainants  as  such  heirs,  together  with  all 
the  title,  of  whatever  character,  which  was  vested  in 
said  Joseph  Peterson  by  said  grant,  and  the  complain- 
ants are  now  the  owners  in  fee  of  all  the  undivided  in- 
terest of  said  Joseph  Peterson,  deceased,  in  said  tract  of 
land." 

The  bill  further  alleges  that  Joshua  English  died  in- 
testate in  1851,  and  sets  out  the  relationship  and  inher- 
itance of  the  defendants  to  said  Joshua  English,  Jane 
Burgess  and  Samuel  T.  Burgess,  averring  among  other 
things  that  Samuel  T.  Burgess  died  intestate  in  1874, 
and  that  Jane  Burgess  died  July  15, 1891. 

It  is  further  alleged  in  the  bill  that  "by  reason  of  the 
premises  the  defendants  are  vested  with  the  full  legal 
title  to  the  tract  of  land  if  the  aforesaid  construction 
of  said  grant  is  the  proper  one,  and  with  the  undivided 
two-thirds  of  the  equitable  title  thereto  which  were  origi- 
nally in  the  aforesaid  Samuel  T.  Burgess  and  Joshua 
English." 

The  bill  further  alleges  that  prior  to  April  20,  1889, 
Jane  Burgess  sought  to  bring  suit  for  this  land  against 
Jonathan  Lindsay  and  others,  and  was  advised  by  coun- 
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sel  that  the  suit  should  be  brought  in  her  own  name 
alone^  as  the  legal  title  was  vested  in  her  alone ;  that  she 
thereupon,  by  duly  authorized  agents  and  attomeySy 
opened  correspondence  with  complainants,  and  also 
with  the  heirs  of  Samuel  T.  Burgess,  deceased,  for  the 
purpose  of  having  them  join  with  her,  if  necessary,  in 
the  prosecution  of  the  suit ;  but  as  it  was  thought  best  to 
bring  an  action  of  ejectment,  it  was  decided  to  bring  the 
suit  in  her  name  alone,  and  the  same  was  so  brought; 
but  before  the  suit  was  brought,  it  was  expressly  stipu- 
lated and  agreed  by  Jane  Burgess,  acting  through  h^ 
agents  and  attorneys,  and  with  the  heirs  of  Joseph 
Peterson,  deceased,  that  the  suit  should  and  would  be  in 
equity,  for  the  use  and  benefit  of  all  the  owners,  includ- 
ing  complainants,  and  such  was  the  agreement  and  un- 
derstanding between  all  the  parties  at  the  time  of  the 
bringing,,  during  the  pendency,  and  until  final  judg- 
ment in  that  suit.  That  it  was  the  contention  in  that 
suit,  on  behalf  of  Jane  Burgess,  that  the  l^al  title  was 
in  her  alone,  and  only  the  equitable  interest  in  the  other 
enterers  and  their  heirs.  It  is  insisted  in  the  bill  that^ 
by  reason  of  this  agreement,  stipulation  and  conduct^ 
Jane  Burgess  and  her  heirs  are  now  estopped  to  deny, 
as  they  are  doing,  that  complainants  have  an  undivided 
one-third  interest  in  the  tract  of  land;  that  since  the 
termination  of  the  suit  complainants  have  asked  for  a 
formal  conveyance  from  the  defendants,  but  they  have 
denied  the  complainants'  interest  in  the  land. 
It  is  f urthor  set  out  in  the  bill  that  Jane  Burgess,  for 
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a  good  and  valuable  consideration  in  writings  duly 
signed  and  acknowledged  by  her  and  her  duly  authorized 
agents,  agreed  with  the  complainanta  to  continue  to  hold 
the  land  for  the  use  and  benefit  of  the  heirs  of  Joshua 
English,  Samuel  T.  Burgess,  and  Joseph  Peterson,  joint- 
ly ;  that  any  recovery  obtained  by  her  would  be  for  their 
joint  use  and  benefit. 

The  bill  further  allies  that  about  the  year  1846, 
Joshua  English  moved  from  this  State  to  the  State  of 
Missouri  and  had  never  returned,  and  that  he  and  all  of 
his  heirs  and  descendants  had  always  been  residents  of 
the  State  of  Missouri,  and  had  never  been  in  this  State ; 
that  none  of  said  parties  had  ever  been  subject  to  pro- 
cess in  this  State ;  that  complainants  never  knew  of  the 
death  of  Joshua  English  until  the  year  1889. 

The  prayer  of  the  bill  is  for  process,  publication, 
guardian  ad  litem,  etc.;  that  upon  final  hearing  com- 
plainants' several  interests  in  the  tract  of  land,  exclud- 
ing portions  not  recovered  in  the  ejectment  suit,  be  ad- 
judged and  decreed  them;  that  the  legal  title  of  com- 
plainants' undivided  one-third  interest  in  said  lands  be 
divested  out  of  defendants  and  vested  in  complainants 
in  fee  simple;  that  under  and  by  proper  orders  and  de- 
crees of  the  court  the  lands  be  partitioned  between  com- 
plainants and  defendants  according  to  their  several  in- 
terests therein,  if  the  same  can  be  equitably  partitioned, 
and,  if  not,  that  the  lands  be  sold  for  partition. 

The  defendants  answered,  and  in  their  answer  vir- 
tually admitted  all  the  statements  of  the  bill,  except 
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the  agreement  alleged  to  have  been  made  by  and  on  be- 
half of  Jane  Burgess  to  hold  the  land  in  trust  and  for 
the  benefit  of  the  three  enterers  and  their  heirs,  and  es- 
pecially any  such  agreement  with  reference  to  the  rights 
of  the  complainants.  In  reference  to  the  grant  the  an- 
swer says :  "They  admit  that  on  the  twenty-eighth  of 
August,  1845,  there  was  granted  by  the  State  of  Tennes- 
see to  Joshua  English  the  fiye-thousand-acre  tract  of 
land  described  in  the  bill,  and  that  said  grant  purported 
to  be  based  upon  entry  No.  843  of  the  entry-taker's  office 
of  Campbell  county,  dated  August  2, 1836,  and  made  by 
Joshua  English,  Samuel  T.  Burgess,  and  Joseph  Peter- 
son. The  copy  of  said  grant  set  out  in  the  bill  appears 
to  be  correct" 

The  dates  of  the  deaths  of  the  several  enterers  are 
admitted  to  be  as  stated  in  the  bill.  The  heirship  of  the 
complainants  is  admitted  in  the  following  language: 

^^Bespondents  admit  that  complainants  are  the  heirs 
at  law  of  Joseph  Peterson,  who  was  likewise  one  of  the 
joint  enterers;  and  they  are  content  to  admit  that  com- 
plainants have  inherited  whatever  title,  if  any  was 
owned,  in  said  lands  by  their  said  ancestor.'' 

They  admit  the  death  of  Jane  Burgess,  as  stated ;  that 
the  suit  was  brought  by  her  in  the  United  States  Circuit 
Court  ss  stated;  that  Judge  Jackson  held  the  law  as 
stated  in  the  bill,  and  that  she  recovered  the  land  as 
stated  in  the  bill. 

The  answer  further  admits  that  some  correspondence 
passed  between  some  of  the  complainants  and  the  at* 
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tomeys  of  the  Jane  Burgess  in  reference  to  the  suit; 
but  they  deny  that  Jane  Burgess,  or  any  of  her  agents 
OP  attorneys  recognized  or  conceded  the  rights  as  now 
claimed  by  complainants^  and  they  say  that  whatever  ne- 
gotiations were  had  concerning  the  matter,  were  never 
brought  to  any  final  or  definite  conclusion ;  that  what- 
ever propositions  were  made  to  the  complainants  were 
never  accepted  or  acted  on  by  them. 

The  answer  insists  that  whatever  equitable  interests 
the  complainants  or  their  ancestor  may  have  had  in  the 
land  was  extinguished  after  the  lapse  of  seven  years 
from  the  death  of  Joseph  English,  and  they  plead  and 
rely  upon  the  statute  of  seven  years  for  their  protection 
of  defendants'  estates,  both  as  barring  the  remedy  and 
extinguishing  the  right  They  plead  the  statute  of 
frauds  as  to  any  agreement  on  the  part  of  Jane  Burgess 
or  her  agents  in  regard  to  the  land,  and  they  deny  that 
any  written  agreement  was  made;  deny  that  they  are 
estopped  to  claim  the  entire  title  of  the  land  by  reason 
of  anything  that  occurred;  aver  that  the  complainants 
had  not,  at  the  time  of  the  negotiations,  any  interest  in 
the  laad ;  admit  that  Joseph  English  moved  to  the  State 
of  Missouri  about  the  year  1846,  but  insist  that  this  is 
not  material.  Admit  that  the  defendants  Samuel  T., 
Joseph  E.,  and  D.  M.  Turney,  had  executed  to  the  de- 
fendant Harvey  M.  LaFoUette  a  deed  for  their  three- 
fourths  interest  in  said  tract  of  land,  but  that  there  was 

2  Tenn  Chan^(34) 
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a  stipulation  and  agreement  reserving  purchase-money 
to  await  the  contingency  of  this  suit. 

Proof  was  taken,  practically  all  of  it  being  on  the  issue 
made  as  to  whether  or  not  Jane  Burgess  had  made  an 
agreement  with  the  complainants,  by  herself  or  through 
her  agents  and  attorneys,  to  conduct  the  suit  brought 
in  the  federal  court  in  the  interest  and  on  behalf  of  all 
the  enterers  or  their  heirs,  and  to  show  that  at  this  time 
Jane  Burgess  was  not  claiming  the  entire  interest  as 
against  the  complainants,  but  was  admitting  their  equi* 
table  interest  in  the  land. 

The  cause  was  heard  by  the  chancellor  on  the  thir- 
teenth of  June,  1896,  who  held  that  the  complainants 
were  entitled  to  recover  an  undivided  one-third  interest 
in  the  land,  decreed  a  partition  and  appointed  commis- 
sioners to  make  partition,  from  which  decree  the  dct 
fendants  prayed  an  appeal,  and  have  assigned  errors 
here. 

A  bill  of  exceptions  is  found  in  the  record,  which  is 
relied  on  as  raising  certain  questions  of  evidence  and  ex- 
ceptions as  to  the  action  of  the  chancellor  in  not  allow- 
ing the  defendants  to  file  an  amended  answer,  which 
questions  will  be  hereafter  more  fully  stated  and  dis- 
cussed. 

The  first  error  relied  on  is  that  the  chancellor  erred 
in  holding  that  the  pleadings  in  this  case  were  sufScient 
to  warrant  an  adjudication  that  the  one-third  l^al  title 
to  this  land  was  in  complainants,  and  was  claimed  by 
them.    It  is  said  that  the  whole  gravamen  of  the  bill  is 
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that  the  complainants  were  suing  for  an  equitable  title, 
and  that  Jane  Burgess  had  prosecuted  her  suit  and  re- 
covered the  legal  title  for  the  joint  benefit  of  herself  and 
complainants,  and  the  bill  was  amended  so  as  to  allege 
that  she  not  only  impliedly  did  this,  but  that  she  made 
a  contract  in  writing  so  to  hold ;  and  it  is  strenuously  in- 
sisted that  the  bill  was  not  so  framed  as  to  entitle  the 
complainants  to  recover  the  legal  title  when  they  had 
only  sued  for  the  equitable  title. 

It  is  apparent,  we  think,  as  will  be  seen  from  the 
statements  above  made,  as  taken  from  the  bill,  that  the 
predominant  idea  in  the  mind  of  the  draftsman  of  the 
bill  was  that  the  construction  said  to  have  been  given  to 
the  grant  by  Hon.  Howell  E.  Jackson  was  the  proper 
one,  or  at  least  that  the  probabilities  were  that  the  court 
would  so  hold ;  and  the  purpose  of  a  considerable  portion 
of  the  bill  appears  to  have  been  to  meet  this  holding  by 
setting  out  an  alleged  agreement  on  the  part  of  Jane 
Burgess  and  her  attorneys.  But  while,  as  we  say,  this 
idea  appears  to  have  been  predominant  in  the  minds  of 
the  draftsman,  and  while  he  has  given  to  the  bill  a  de- 
cided coloring  to  this  effect,  it  is  also  apparent  that  he 
had  some  doubts  as  to  the  correctness  of  this  position, 
or  at  least  such  doubts  appear  upon  the  face  of  the  bill, 
and  the  facts  in  r^ard  to  the  matter  are  set  out  in  full. 
A  copy,  admitted  by  the  answer  to  be  a  correct  copy  of 
the  grant,  is  set  out  in  the  face  of  the  bill,  and  we  have 
before  us  the  exact  facts  in  regard  to  this  grant.  As 
above  quoted,  it  is  said  in  the  bill  that  by  descent  cast 
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the  equitable  title  to  an  undiyided  one-third  interest  in 
said  tract  of  land  was  vested  in  complainants,  togetha 
with  all  the  title  of  whatever  character  which  was  vested 
in  said  Joseph  Peterson  by  said  grant  After  this  state- 
ment, and  after  the  grant  was  set  out,  and  the  hdrship 
of  the  different  parties  was  stated  as  preliminary  to  al- 
leging the  agreement  said  to  have  been  made  by  and  on 
]>ehalf  of  Jane  Burgess,  it  is  said :  ^^By  reason  of  the 
premises  the  said  defendants  are  vested  with  the  full 
legal  title  to  said  tract  of  land,  if  the  aforesaid  construc- 
tion of  said  grant  is  a  prQper  one,  and  with  the  undivided 
two-thirds  of  the  equitable  title  thereto  which  were 
originally  in  the  said  Samuel  T.  Burgess  and  Joshua 
English/' 

Again,  in  the  prayer  of  the  bill,  while  it  is  asked  that 
the  legal  title  of  complainants'  undivided  one-third  in- 
terest in  the  lands  be  divested  out  of  the  defendants  and 
vested  in  complainants  in  fee,  it  is  also  asked  that  on 
final  hearing  complainants'  several  interests  in  said  sev- 
eral tracts  of  land  be  adjudged  and  decreed;  and  the 
prayer  also  is  "for  all  such  other,  further  and  different 
relief  as  they  may  be  entitled  to  under  the  facts  stated 
;and  the  rules  of  law  and  equity." 

So  it  appears,  as  we  think,  that  while,  as  we  have  said, 
the  predominant  idea  appearing  in  the  bill  was  that  the 
title  of  complainants  was  equitable,  it  is  equally  appar- 
ent to  us  that  it  was  the  purpose  of  the  bill,  in  view  of 
the  fact  that  there  might  be  a  doubt  as  to  the  construc- 
tion that  would  be  given  to  the  grant  by  the  courtSi  to 
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place  the  real  facts  and  the  entire  grant  before  the  court, 
and  to  ask  for  an  enforcement  of  the  complainants' 
rights,  as  stated,  ^^under  the  facts  stated  and  the  rules 
of  law  and  equity/' 

Where  the  facts  fully  appear  and  where  the  relief 
asked  is  not  antagonistic,  the  party  will  not  be  repelled 
from  court  because  of  an  erroneous  assumption  or  theory 
on  the  part  of  counsel  as  to  the  law.  See  Murrel  v.  Wat- 
son, 1  Legsl  Bep.  81. 

Passing  for  the  moment  the  second  assignment  of  er- 
ror, we  come  to  the  third,  which  is  that  "the  chancellor 
erred  in  construing  the  grant,  which  the  bill  did  not  ask 
him  to  do,  and  in  construing  it  in  holding  that  the  grant 
vested  the  legal  title  in  Joshua  English,  Samuel  T.  Bur- 
gess and  Joseph  Peterson.''  It  is  said  that  he  should 
have  held,  as  did  the  learned  judge  in  the  federal  court, 
that  the  grant  by  its  terms  vested  the  l^al  title  in 
Joshua  English,  and  that  the  rule  is  that  the  grantee 
must  be  named  with  certainty ;  that  it  must  be  some  cer- 
tain person  named  who  can  take  by  force  of  the  grant, 
and  hold  in  his  own  right  or  as  trustee.  In  support  of 
this  contention  we  are  cited  to  Moreau  v.  Saffarcms  & 
Co.,  3  Sneed  596 ;  Holmes  v.  Jarrett  Moon  &  Co..  7  Heis. 
506 ;  also  7  Bax.  603 ;  1  Swan  31 ;  3  Hay  288 ;  3  Wash- 
bum  Beal  Property  366;  8  Johnson's  Reps.  385;  Shep- 
herd's Touchstone  385. 

This  is  undoubtedly  true,  but  it  is  equally  well  settled 
that  the  whole  instrument  is  to  be  viewed  and  compared 
in  all  its  parts,  so  that  every  part  may  be  made  consis- 
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tent  and  effectual.  See  Flagg  v.  Fames,  94  Am.  Dec 
363,  366;  Shepherd's  Touchstone,  p.  36;  2  Kent  Com., 
555 ;  Devlin  on  Deeds,  sec.  836  and  840. 

"If,  upon  a  view  of  the  whole  instrument,  the  grantee 
is  pointed  out,  the  grant  will  not  fail.  The  whole  writ- 
ing is  always  to  be  considered,  and  the  intent  will  not 
be  defeated  by  false  grammar  or  irregular  arrangement 
The  form  is  not  material,  so  the  instrument  identifies  the 
grantee.  And  the  recitals  of  a  deed  may  be  used  to  ex- 
plain the  meaning  and  intention  of  the  parties.''  New- 
ton V.  McKay,  29  Mich.  1, 2 ;  Pike  v.  Monroe,  58  Am.  Dec 
751,  756 ;  Devlin  on  Deeds,  sec.  185  and  836 ;  11  Am.  ft 
Eng.  Ency.  L.  513 ;  McNairy  v.  Thompson,  1  Sneed  148- 
50;  1  Spence's  Eq.  Jur.,  528,  535. 

Applying  these  rules,  there  can  be  no  doubt  the 
grantees  are  made  certain.  The  instrument  thoroughly 
identifies  the  grantees.  No  one,  we  think,  could  read 
this  grant  and  have  any  doubt  of  the  intention  expressed. 

« 

"  *Which'  and  ^said'  refer  to  the  last  antecedent,  be  it 
word  or  clause,  to  which  they  can  properly  apply,  unless 
a  common  sense  reading  of  the  enactment  requires  a 
different  construction."  Endlich  on  Int  Stat,  p.  582; 
1  Am.  &  Eng.  Ency.  L.,  320.  In  the  grant  "said"  refers, 
as  we  think,  clearly  both  to  Joseph  English  and  othera 
It  had  just  been  recited  that,  "in  consideration  of  an 
entry  made  by  Joshua  English,  Samuel  T.  Burgess,  and 
Joseph  Peterson ;"  and  then  it  is  said  "there  is  granted 
unto  the  said  Joshua  English  and  others  and  their  heirs, 
a  certain  tract  of  land."    This  seems  so  plain  that  no 


APPEALS  REPORTS,  VOL.  2.  535 

Peterson  y.  Tumey. 

one  could  have  any  doubt  as  to  who  the  "others"  were; 
and,  this  being  so,  the  grantee,  in  our  opinion,  was  made 
certain ;  and  the  chancellor  was  correct  in  holding  that 
the  grant  vested  Joshua  English,  Samuel  T.  Burgess 
and  Joseph  Peterson  with  the  legal  title  to  said  land. 

The  second  assignment  of  error,  to  which  we  now  re- 
cur, is  that  the  chancellor  erred  in  holding  that  the  com- 
plainants, as  heirs  of  Joseph  Peterson,  were  not  barred 
by  the  statute  of  seven  years  protecting  the  estates  of 
decedents.  This,  of  course,  was  based  upon  the  assump- 
tion that,  by  the  grant  just  mentioned  the  legal  title  to 
the  entire  tract  was  vested  in  Joshua  English,  and  that, 
he  having  died  in  1851,  all  claim  which  the  complainants 
may  have  had  as  the  equitable  owners  of  a  one-third  in- 
terest, was  barred  within  seven  years  from  that  date. 
If  this  assumption  were  correct,  the  cases  of  Henderson 
V.  Tipton,  4  Pickle  255 ,  and  Love  v.  Welsh,  4  Pickle  259, 
would  conclusively  settle  this  contention  in  favor  of  the 
defendants,  unless  the  fact  of  the  nonresidence  of  the 
defendants,  or  the  promises  and  agreements  on  the  part 
of  Mrs.  Jane  Burgess  in  1889,  at  the  time  she  brought  her 
suit  in  the  federal  court,  would  change  the  situation. 
The  language  found  in  the  opinions  in  both  of  these  cases 
does  not  seem  to  recognize  nonresidence  as  an  excep- 
tion to  the  operation  of  this  statute  protecting  the  es- 
tates of  decedents.  But,  as  we  have  held  that  the  effect 
of  the  grant  was  to  vest  the  three  persons  recited  to 
have  been  the  enterers  with  the  l^al  title,  no  case  is 
Hiade  for  the  application  of  the  statute,  aa  the  second 
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flection  of  the  statute  of  1819  is  not  pleaded  and  relied 
on,  and  if  it  had  been,  there  is  no  proof  to  support  it,  it 
not  appearing  that  any  of  the  defendants  had  had  actual 
possession  of  the  land  in  controversy  for  more  than  seyen 
years  before  suit  brought. 

It  may  be  proper,  however,  for  us  to  say  that  we  find 
as  a  fact  that  at  the  time  the  suit  was  brought  by  Mrs. 
Jane  Burgess  in  the  federal  court,  the  rights  and  inter- 
ests of  the  heirs  of  Joseph  Peterson,  as  equitable  owners 
of  a  one-third,  were  fully  recognized  and  assented  to  by 
her  attorneys,  and  by  the  agent,  Johnson,  who  was  look- 
ing  after  her  interest  and  conducting  the  suit  in  her  be- 
half, and  it  was  understood  by  all  parties  that  the  com- 
plainants owned  the  one-third  equitable  interest  in  the 
land ;  an  attorney  employed  by  them  was  understood  to 
be  acting  in  the  case.  It  is  true  that  they  were  called 
upon  to  contribute  funds  for  the  prosecution  of  the 
cause,  and  promised  to  do  so,  but  did  not  But  this  was 
not  made  a  condition  precedent  to  a  concession  of  their 
rights,  but  it  was  understood  that  they  were  to  be  liable 
and  were  to  be  called  on.  It  was  only  after  the  case  had 
been  gained  on  behalf  of  the  plaintiff,  Mrs.  Jane  Bur- 
gess, that  it  seems  to  have  been  concluded  to  repudiate 
the  rights  of  complainants. 

These  facts  fully  appear  from  the  testimony,  and  es- 
pecially the  correspondence  of  the  agents  and  attorney 
of  Mrs.  Burgess.  The  evidence,  however,  fails  to  show 
any  written  agreement  to  recognize  the  rights  of  com- 
plainants by  Mrs.  Jane  Burgess,  or  any  one  appointed 
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by  her  by  power  of  attorney,  or  other  duly  acknowledged 
instrument,  authorized  to  make  this  concession.  And 
whether,  her  ancestor  having  died  in  1851,  the  conduct 
of  her  agents  and  attorneys  at  the  time  of  the  commence- 
ment  of  the  suit  in  the  federal  court  and  during  its 
pendency  would  be  sufficient  to  re-e6tablish  the  rights 
of  the  complainants  if  they  had  been  barred,  is  a  more 
debatable  question,  and  one,  in  view  of  our  holding  in 
this  case,  we  do  not  feel  called  upon  to  decide,  having 
already  held  that  no  case  was  made  for  the  application 
of  the  statute  of  seven  years  relied  on. 

Passing  the  fourth  assignment  of  errors,  in  regard  to 
the  action  of  the  chancellor  in  refusing  to  allow  an 
amended  answer  to  be  filed,  we  come  to  the  consideration 
of  the  additional  errors  assigned  in  the  second  assign- 
ment made  on  behalf  of  the  defendants. 

The  first  objection  here  pointed  out  is  thatthere  is  no 
proof  whatever,  and  no  admission  in  the  pleadings,  that 
the  complainant,  the  LaFoUette  Coal  &  Iron  Co.,  has 
any  title  in  these  lands  against  defendants.  The  second 
assignment  is  that  there  is  no  sufficient  proof  of  title, 
to  any  specific  portion  of  these  lands  in  favor  of  any  of 
the  complainants  who  aver  that  they  are  the  heirs  of 
Joseph  Peterson,  deceased,  and  that,  as  the  bill  shows 
on  its  face  that  some  of  the  Peterson  heirs  had  parted 
with  their  title  to  some  one  prior  to  the  institution  of 
the  suits,  and  the  bill  not  averring  and  the  proof  not 
showing  what  heirs  had  so  parted  with  their  title,  and 
there  being  no  proof  to  show  any  title  in  the  LaFollette 
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Goal  &  Iron  Co.,  that  no  case  is  made  showing  that  any 
of  the  complainants  had  any  specific  interest,  and  that 
therefore  the  chancellor  was  in  error  in  decreeing  any. 
This  is  the  substance  of  the  first  and  second  additional 
assignment  of  error. 

The  third  is  that  the  proof  shows  that  A.  J.  Peterson 
had  parted  with  his  title  prior  to  the  institution  of  this 
suit,  and  the  bill  should  have  been,  dismissed  as  to  him. 

All  of  these  objections  are,  as  we  think,  answered  by 
the  condition  of  the  pleadings. 

After  setting  out  the  grant  and  the  heirship  of  the 
complainants  and  averring  their  ownership  in  1889,  the 
bill  contains  this  statement :  "By  quitclaim  deeds  and 
mesne  conveyances  from  A.  J.  Peterson  and  others  of 
complainants,  certain  undivided  interests  out  of  the 
share  of  said  Joseph  Peterson  in  said  lands  were  vested 
in  the  complainant  LaFollette  Coal  &  Iron  Co.''  This, 
taken  in  connection  with  the  other  parts  of  the  bill,  is 
equivalent  to  averring,  and  in  fact  does  in  so  many  words 
aver,  that  the  complainants  altogether  as  heirs,  and  one 
of  them  as  assignee  of  some  of  the  heirs  who  were  made 
complainants,  were  altogether  the  owners  of  the  one  un- 
divided third  which  Joseph  Peterson  took  under  the 
grant.  This  all^ation  as  to  the  interest  of  the  LaFoll- 
ette Coal  &  Iron  Co.  is  not  noticed  in  the  answer;  and, 
while  it  is  true  that  all  material  allegations  of  the  bill 
not  admitted  must  be  proven,  yet  we  find  the  expressed 
admission  in  the  answer  that  complainants  are  the 
heirs  at  law  of  Joseph  Peterson,  who  was  likewise  one 
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of  the  joint  enterers ;  and  they  are  content  to  admit  that 
complainants  have  inherited  whatever  title,  if  any,  was 
owned  in  said  land  by  their  said  ajicestor. 

Now  this  must  mean,  and  in  our  opinion  does  mean, 
that  the  complainants  (which  refers  to  all  of  them)  are 
admitted  by  reason  of  their  heirship  (or,  referring  to 
the  iron  company,  who  had  sued  jointly  with  the  other 
complainants,  by  reason  of  the  assignment  by  some  of 
these  heirs  to  it),  to  be  the  representatives  of  the  Peter- 
son interest  They  were  coUectively  suing  for  the  undi- 
vided one-third  interest,  and  the  defendants  were  con- 
tent to  admit  that,  by  reason  of  the  descent  cast  or  con- 
veyance made  by  those  on  whom  the  descent  was  cast, 
the  complainants  represented  this  interest,  and  were 
entitled  to  it  so  far  as  the  same  had  not  been  extin- 
guished and  barred  by  the  lapse  of  seven  years  after  the 
death  of  Joshua  English. 

It  is  apparent  from  the  entire  answer  that,  the  de- 
fendants desiring  to  raise  but  one  single  issue  of  fact, 
which  they  doubtless  conceived  to  be  conclusive  of  the 
case,  denied  that  Mrs.  Jane  Burgess  had  ever  legally  ad- 
mitted, conceded,  or  agreed  to  recognize  the  rights  of 
the  complainants  after  the  bar  of  the  statute  of  seven 
years.  The  whole  case  was  based  on  this  contention^ 
and  the  proof  was  taken  on  this  alone.  No  other  issue 
of  fact  appears  to  have  been  before  the  minds  of  the  par- 
ties or  their  counsel. 

Again,  this  statement  of  the  bill  is  that  the  persons 
named  as  complainants  were  the  heirs  of  Joseph  Peter- 
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son,  and  that  some  of  these  heirs  had  conveyed  thdr  in- 
terests to  the  corporation  named  as  complainant    Now, 
it  cannot,  as  we  think,  be  insisted  that  the  complainants 
are  bound  by  this  statement  unless  it  is  taken  as  a  whole* 
It  cannot  be  said  that  the  complainants  admitted  in  their 
bill  that  some  of  them  have  parted  with  their  interest  to 
some  one,  and  that  therefore  nothing  appears  to  diow 
which  of  them  have  any  interest,  and  that  no  interest  is 
shown  in  the  corporation.    If  the  statement  is  looked  to 
at  all,  it  must  be  locked  to  in  its  entirety — ^not  that  th^ 
parted  with  their  interest  to  some  one,  but  that  they 
parted  with  their  interest  to  the  corporation  named ;  and 
the  answer,  admitting  that  the  persons  named  had  in- 
herited the  interest  from  Joseph  Peterson,  makes,  as  we 
think,  practically  an  admission  that  all  of  the  complain- 
ants together  were  the  owners  of  this  interest  for  what 
it  was  worth,  but  the  insistence  was  that  it  had  be^i  de- 
stroyed by  reason  of  the  bar  of  the  statute. 

This  brings  us  to  the  consideration  of  the  fourth  as- 
signment of  errors  of  the  original  assignment,  which  is 
that  the  chancellor  erred  in  refusing  to  allow  the  answer 
to  be  amended  and  the  exhibits  filed  which  showed  that 
part  of  the  complainants  had  parted  with  all  their  in- 
terest in  part  of  said  lands  to  the  Big  Creek  Gap  Coal 
&  Iron  Co.,  and  that  that  company  was  a  party  defend- 
ant to  the  suit  at  law  in  the  federal  court,  and  that  all 
their  interest  had  been  recovered  by  plaintiff  in  that 
suit    The  facts  in  regard  to  this  matter  and  the  action 
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of  the  court  as  shown  by  the  bill  of  exceptions,  are  as 
follows : 

By  consent  of  counsel  and  of  the  court,  although  the 
case  was  pending  in  the  chancery  court  of  Campbell 
county,  the  hearing  of  the  cause  on  the  pleadlAgs  and 
proof  as  it  then  stood,  was  b^un  and  took  place  in  the 
courthouse  in  Knoxville,  Tennessee,  on  May  22,  1896. 
On  the  hearing  of  the  cause  Jerome  Templeton,  one  of 
the  counsel  for  respondents,  being  absent,  it  was  agreed 
that  on  his  return  to  the  city  he  should  have  leave  to 
take  the  file  and  prepare  a  brief  on  behalf  of  respond- 
ents. When  Templeton  returned  on  the  following  day, 
May  23,  in  pursuance  of  the  agreement  made,  he  obtained 
the  papers  for  the  purpose  of  preparing  his  brief.  Dur- 
ing that  day.  May  23,  it  was  discovered  that  certain 
copies  of  the  deeds  were  not  on  file  in  the  cause,  and 
said  copies  were  brought  in  as  soon  as  practicable  from 
the  raster's  office  of  Campbell  county,  Tennessee,  and 
presented  on  the  25th  day  of  May,  1896.  On  the  same 
day  counsel  for  the  defendant  presented  the  amended 
and  supplemental  answer,  the  substance  of  which  is 
hereinafter  stated.  This  answer,  copies  of  deeds  re- 
ferred to  and  affidavit  of  W.  P.  Washburn,  were  pre- 
sented to  the  court  by  counsel  for  respondents,  who 
moved  the  court  for  leave  to  file  the  amended  and  sup- 
plemental answer  and  copies  of  deeds  as  evidence  in  the 
cause,  and  for  that  purpose  moved  the  court  that  the' 
hearing  of  the  cause  be  opened  and  continued.     The  mo- 
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tion  was  made,  and  the  amended  and  supplemental  an- 
swer and  copies  of  deeds  and  affidavit  yrere  presented  to 
the  court  in  open  court,  in  the  presence  of  Leon  Jourol- 
mon,  one  of  the  solicitors  for  complainants,  who  re- 
quested the  court  to  allow  time  for  him  to  prepare  a  full 
written  argument  in  reply  to  said  motion.  This  time 
was  allowed  by  the  court,  and  the  further  hearing  of  the 
cause  or  of  the  motion  was  adjourned  to  Friday,  Ikfay  29, 
1896,  at  the  courthouse  in  Knoxville,  when  the  motion 
was  taken  up  and  argued  by  counsel  and  heard  by  the 
court,  and  the  matter  taken  under  adrisement  by  the 
court  until  Saturday,  June  13, 1896,  when  the  chancellor 
decided  the  motion  against  respondents,  refused  to  al- 
low the  amended  and  supplemental  answer  to  be  filed, 
and  refused  to  admit  the  deeds  referred  to  as  evidence 
in  the  cause.  The  cause  was  decided  by  the  court  on  the 
record  as  it  was  presented  and  heard  on  Friday,  May  22, 
1896. 

The  bill  of  exceptions  further  shows  that  the  copy  of 
the  grant  described  in  the  original  bill  was  not  filed  as 
evidence  in  the  case  until  after  the  hearing  was  com- 
menced at  Knoxville  on  May  22,  but  was  then  filed  by 
consent  of  parties.  At  the  same  time  a  copy  of  the  rec- 
ord from  the  United  States  Circuit  Court  in  the  case  of 
Lindsay  et  aJs.,  in  error,  v.  Jane  Burgess  was  also  filed 
as  evidence  by  the  respondent 

The  bill  of  exceptions  further  shows  that  after  the 
original  bill  was  filed  by  the  complainants,  a  certified 
copy  of  the  same  was  served  upon  the  respondents,  and 
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that  thereafter  the  complainants  amended  their  original 
bill,  the  substance  of  the  amendment  being  to  allege  the 
execution  by  Jane  Burgess  of  a  written  instrument  by 
which  it  was  said  she  agreed  to  hold  the  legal  title  in 
trust  for  the  benefit  of  the  equitable  owners,  the  original 
enterers. 

The  bill  of  exceptions  further  shows  that,  when  re- 
spondents' counsel  appeared  before  the  court  on  Tues- 
day morning.  May  26,  and  moved  to  be  allowed  to  file 
the  amended  answer  and  additional  deeds  in  evidence, 
no  objection  was  made  to  the  action  of  the  court  on  the 
ground  that  thi  hearing  had  not  been  concluded,  "but 
counsel  for  the  complainant  did  insist  that  the  applica- 
tion came  too  late  after  hearing,  but  it  was  treated  by 
all  parties  as  a  petition  to  rehear  on  the  day  after  the 
hearing." 

The  bill  of  exceptions  further  recites:  "The  motion 
of  respondents  and  application,  to  wit,  said  copies  of 
deeds,  were  disposed  of  by  the  court  upon  the  merits  of 
the  motion  and  application,  and  no  point  was  made  by 
either  counsel  for  complainant  or  by  the  court  that  the 
hearing  had  been  concluded/' 

The  amended  answer  offered  recited  that  the  com- 
plainants claimed,  by  a  strained  construction  of  their 
bill,  to  be  vested  with  the  legal  title  to  an  undivided 
one-third  interest  in  the  land  covered  by  grant  No.  25338, 
and  that  in  answer  thereto  the  defendants  proposed  to 
show  and  averred  that  Jane  Burgess,  the  sole  heir  at 
law  of  Joshua  English,  brought  the  ejectment  suit  here- 
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inbefore  mentioned,  in  the  year  1889,  against  Jonathan 
Lindsay  and  others,  the  Big  Creek  Gap  Coal  &  Iron  C!o. 
being  one  of  the  defendants ;  that  the  result  of  this  liti- 
gation was  that  the  court  decided  that  Jane  Burgees 
was  the  owner  of  said  land,  being  the  same  land  then  in 
controversy;  that  a  verdict  and  judgment  were  so 
entered,  which  judgment  was  afiftrmed  in  the  Supreme 
Court  of  the  United  States;  that  by  deed  dated  Septan- 
ber  8,  1888,  the  complainants  A.  J.  Peterson,  J.  Samuel 
Peterson,  and  Mary  Malicote,  then  Mary  Peterson,  ccm- 
veyed  and  quitclaimed  their  interest  in  said  tract  of  land 
to  the  said  Big  Credc  Gap  Coal  &  Iron*  Co. ;  that  under 
this  deed  said  company  claimed  an  undivided  one^sixth 
interest  in  said  land,  at  and  before  the  institution  of  the 
ejectment  suit;  that  on  May  23,  1893,  that  company 
conveyed  and  quitclaimed  the  land  covered  by  said  grant 
to  H.  M.  LaFoUette,  trustee;  that  the  said  H.  M.  LaFoU- 
ette,  on  November  30,  1893,  conveyed  and  quitclaimed 
the  same  tract  of  land  to  the  complainant,  the  LaFoUette 
Coal  &  Iron  Co.,  by  deed. 

It  was  averred  in  the  answer  that  the  effect  of  the  de- 
cision in  the  federal  court  was  to  divest  the  Big  CreA 
Gap  Coal  &  Iron  Co.  of  all  its  interest  in  said  land  in 
favor  of  Jane  Burgess,  and  that  this  decision  was  a  final 
and  binding  adjudication  upon  said  company  and  its 
subsequent  vendee,  the  complainant  LaFoUette  Goal  & 
Iron  Co. 

The  deeds  referred  to  in  the  answer  were  filed  as  ex- 
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bibits  to  the  answer^  and  ivere  the  deeds  which  the  de- 
fendants asked  leave  to  file  in  evidence. 

W.  P.  Washburn's  affidavit,  filed  and  presented  with 
the  application  for  leave  to  file  the  amended  answer,  in 
snbstance  states  that  he  was  one  of  the  solicitors  in  this 
cause;  that  the  original  bill  was  filed  on  the  twenty- 
eighth  of  October,  1895,  and  the  answers  of  the  defend- 
ants on  the  25th  of  November,  1895,  and  thirty-first  of 
January,  1896;  that  the  original  bill  was  filed  on  the 
theory  that  the  legal  title  to  the  lands  in  controversy 
was  vested  in  the  defendants  by  virtue  of  recovery  in 
their  favor  in  the  circuit  court  of  the  United  States 
at  Knoxville ;  ,that  the  relief  sought  by  the  bill  was  that 
the  legal  title  be  divested  to  a  one-third  interest  out  of 
defendants  and  vested  in  the  complainants  by  virtue 
of  their  equitable  interest;  that  the  answer  to  the  bill 
admitted  all  the  facts  as  to  the  suit  in  the  United  States 
circuit  court,  and  set  up  as  a  defense  to  any  claim  by  the 
defendants  the  statute  of  seven  years  as  a  bar  not  only 
to  the  remedy  of  complainants,  but  their  right;  that 
proof  was  taken  by  the  complainants;  that  at  the  last 
term  of  the  court  at  Jacksboro  it  was  agreed  that  the 
case  should  be  heard  on  the  twenty-second  of  May ;  that 
after  the  trial  commenced,  not  a  syllable  of  evidence 
having  been  introduced  by  the  defendants,  complain- 
ants' counsel  asked  leave  to  file  a  copy  of  the  grant  used 
on  the  trial  in  the  circuit  court,  and  then  and  there  for 
the  first  time  insisted  that,  under  a  proper  construction 
of  the  grant,  the  complainants,  aB  heirs  of  Joseph  Peter- 
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son  and  their  vendees,  had  the  legal  title  to  one  undi- 
vided one-third  of  the  five-thousand-acre  tract,  instead 
of  a  mere  equitable  title,  as  theretofore  insisted  upon. 
He  further  states  that  only  by  the  most  strained  con- 
struction could  the  bill  be  construed  as  setting  up  any 
such  claim,  and  that  not  a  scintilla  of  proof  had  been  in- 
troduced thereon  until  the  application  during  the  trial 
to  file  a  copy  of  the  grant.  He  then  avers  that,  if  the 
construction  insistedi  on  by  the  complainants  should  be 
held  to  be  correct,  the  case  tried  in  the  federal  court, 
set  out  and  referred  to  in  the  amended  answer,  would 
be  an  adjudication  as  to  the  one-sixth  interest;  and  he 
asked  that  in  view  of  these  facts,  and  the  liberality  exer- 
cised towards  the  complainants  in  allowing  them  to 
amend  their  bill  in  the  first  instance,  and  to  file  their 
evidence  of  title  after  the  case  was  on  trial,  without  a 
previous  notice,  that  it  would  be  proper,  and  he  asks  in 
behalf  of  defendants,  that  they  be  allowed  to  file  their 
amended  answer  and  proof. 

It  will  be  seen,  on  analyzing  this  affidavit,  that  it  does 
not  state  that  the  new  defense  relied  on  had  not  hem 
fully  known  to  the  defendants  and  their  counsel  from 
the  beginning  of  the  suit.  It  appears  elsewhere — from 
the  record,  of  course — that  they  fully  knew  of  it  No 
reason  whatever  is  shown  for  not  making  this  defense 
earlier,  and  no  surprise  or  deception  on  the  part  of  com- 
plainants' counsel,  it  only  being  averred  that  the  com- 
plainants had  taken  no  proof  whatever  in  support  of 
their  then  contention  that  the  grant  vested  Peterson 
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with  an  undivided  one-third  interest,  and  that  snch  a 
construction  of  the  grant  would  be  exceedingly  strained. 
As  to  this  it  is  clear  that  there  had  been  no  time,  previous 
to  the  argument  of  the  case,  when  it  was  necessary  or 
proper  for  complainants'  counsel  to  insist  upon  any  con- 
struction of  their  pleadings  or  any  construction 
of  the  grant  other  than  that  presented  in  their 
bill.  It  is  also  clear  that  there  was  no  reason  for  taking 
any  proof  upon  this  subject.  The  issuance  of  the  entry 
and  grant,  as  stated  in  the  bill,  had  been  admitted  in  the 
answer,  and  a  verbatim  copy  of  the  grant  set  out  in  the 
face  of  the  bill,  which  the  answer  admitted  to  be  correct. 
There  was  no  necessity  even  for  the  filing  of  the  grant 
after  this  admission,  though  this  was  done  by  consent. 

Defendants'  counsel  in  their  brief  and  assignment  of 
errors  say:  "After  the  hearing  commenced,  complain- 
ants for  the  first  time  asked  and  obtained  leave  to  file 
a  copy  of  the  grant,  not  having  up  to  that  time  filed  a 
particle  of  evidence  and  no  evidence  being  necessary  to 
support  their  claim  to  an  equitable  titla"  For  the 
same  reason  no  evidence  was  necessary  to  support  their 
claim  to  a  legal  title.  The  papers  on  which  the  claims 
were  based,  whether  legal  or  equitable,  being  set  out  in 
the  bill  and  admitted  in  the  answer,  it  simply  became  a 
question  of  construction. 

As  to  the  point  made  by  counsel  as  to  strained  con- 
struction of  the  bill  and  the  grant,  we  have  already  held 
with  the  complainants.  While  it  is  undoubted  that  the 
coloring  given  the  bill  was  decidedly  in  favor  of  the  view 
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of  an  equitable  title^  and  while,  as  we  have  stated,  it 
would  appear  from  reading  the  bill  that  such  was  the 
dominant  idea  of  counsel  who  drew  the  bill,  it  is  equally 
clear  to  our  minds,  as  shown  by  the  quotations  we  have 
already  made  from  the  bill,  that  counsel  were  doubtful 
as  to  what  the  courts  might  hold  in  this  case  as  the 
proper  construction,  and  desired  to  save  this  right  and 
meet  both  of  the  possible  views  of  the  case,  and  they  set 
out  all  the  facts  and  asked  for  relief  on  the  facts  as  set 
out.  Whether  either  or  both  counsel  may  have  had  a 
mistaken  view  of  the  pleadings  and  of  the  grant  is  not, 
we  think,  material  to  the  rights  of  the  parties. 

The  defense  attempted  to  be  set  up  in  the  amended  an- 
swer would,  it  appears  to  us,  have  been  equally  material 
to  either  line  of  defense.  If  it  was  sought  to  defend 
against  the  theory  of  an  equitable  title  having  been  given 
by  the  grant,  then  it  could  be  said  that,  as  to  the  one- 
sixth  interest  held  by  the  Big  Creek  Gap  Coal  &  Iron  Co., 
that  interest  was  before  the  federal  court.  That  ques- 
tion as  to  this  very  land  was  then  in  litigation,  and  it 
was  then  adjudicated  that  the  title  was  not  legal,  but 
was  equitable  to  all  except  English,  and  that  said  com- 
pany and  those  holding  under  it  were  bound  by  that 
adjudication.  If  it  was  sought  to  def^id  as  against  the 
other  construction,  it  could  be  said  that  interest  was  be- 
fore the  court  in  that  case,  and  the  legal  title  divested 
out  of  the  company.  So  it  would  appear  that  tiie  de- 
fense, for  whatever  it  was  worth,  could  have  been  made 
with  equal  propriety  as  against  either  contention.    TbA 
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case  really  presented  on  this  application,  is  that  it  ap- 
pears that  counsel  for  defendants  were  of  the  opinion 
that  by  a  proper  construction  an  equitable  title  alone 
was  vested  in  Joseph  Peterson  by  the  grant  to  a  one- 
third  interest,  and  that  the  seven  years^  statute  for  the 
protection  of  the  estates  of  decedents  was  a  complete 
and  eflfective  defense  to  that  suit;  and  for  this  reason 
counsel  did  not  see  proper  to  make,  until  after  the  hear- 
ing of  the  cause  and  argument  before  the  chancellor,  the 
defense  sought  to  be  made  in  the  amended  bill.  But  this 
will  certainly  be  no  ground  for  granting  this  application. 
We  have  been  presented  with  a  most  thorough  and 
able  brief  by  defendants'  counsel  upon  the  subject  of 
amendments.  It  is  undoubtedlv  true  that  our  courts 
have  been  very  liberal  in  allowing  amendments,  and 
properly  so;  but  the  question  for  decision  before  us  isi 
whether  there  was  an  abuse  by  the  chancellor  of  the  dis- 
cretion allowed  him  under  the  law  as  to  amendments 
in  this  case,  the  rule  in  this  and  the  supreme  court  being 
that  in  such  matter  of  discretion  the  action  of  the  chan- 
cellor  will  not  be  reversed  unless  there  was  clear  abuse 
of  the  discretion.  While,  as  we  have  stated,  amend- 
ments are  allowed  in  this  State  with  great  liberality, 
the  rule  as  to  allowing  amendments  of  an  answer  after 
proof  taken  is  much  more  strict,  it  being  held  as  a  rule 
that  after  proof  taken  and  publication  passed,  an 
amended  answer  is  allowed  only  upon  very  special  cir- 
cumstances, and  certainly  should  not  be  allowed  where 
only  a  legal  defense  is  set  up. 
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In  the  case  of  Flora  v.  Rogers,  4  Hay.  202,  it  was  held 
that  an  answer  ought  not  to  be  allowed  to  be  amended 
80  as  to  bring  in  new  issues  after  proof. 

In  the  case  of  Wilson  v.  Wilson^  it  was  held,  Judge 
Cooper  delivering  the  opinion  of  the  court,  that  an 
amendment  should  not  be  allowed  after  proof  taken,  so 
as  to  bring  in  and  rely  upon  the  statute  of  limitation, 
Judge  Cooper  saying:  "The  court  is  always  reluctant 
to  permit  a  material  amendment  to  an  answer  after  evi- 
dence has  been  taken,  and  especially  where  the  object  of 
the  amendment  is  to  rely  upon  an  unpopular  defense, 
such  as  the  statute  of  limitations,  after  having  experi-* 
mented  with  the  court  upon  the  merits."  Citing  Cooke 
V.  Evans,  9  Yerg.  287 ;  Smith  v.  Bahcock,  3  Swan  783. 
He  further  says:  "And  it  will  refuse  the  application 
unless  the  defendant  present  such  a  case  as  makes  it 
appear  due  to  justice  to  permit  the  alteration."  Citing 
Third  Av.  Sav.  Bank  v.  Dimock,  9  C.  E,  Green  26 ;  Wells 
V.  Woods,  10  Ves.  401.  He  also  says :  "The  aflSdavit  of 
the  solicitor  is  not  sufficient,  except  under  special  cir- 
cumstances, in  analogy  to  the  amendment  of  the  bill" 
2  Lea  17. 

In  the  case  of  Stull  v.  Goode,  10  Heis.  65.  where  the 
chancellor  had  allowed  an  amended  answer  setting  up  a 
new  defense  to  be  filed  after  proof  taken,  the  supreme 
court  held,  in  an  opinion  delivered  by  Judge  Deaderick, 
that  this  was  error.  Judge  Deader ick  said:  "After 
the  examination  of  witnesses  and  publication  passed, 
the  pleadings  cannot  be  altered  or  added  to,  but  under 
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Tery  special  circumstances,  or  in  consequence  of  some 
subsequent  event  9  Yer.  295,  Dan.  Ch.  Pp.,  780.  This 
court  is  reluctant  to  control  the  inferior  courts  in  the 
exercise  of  discretion  in  matters  of  practice,  but  it  would 
be  productive  of  most  mischievous  consequences  to  allow 
such  amendment  where  only  a  legal  defense  is  set  up,^' 
the  defense  attempted  to  be  set  up  in  that  case  being  the 
:8tatute  of  limitations. 

In  the  case  of  CocJce  v.  Evans,  9  Yer.  above  cited  by 
Judge  Cooper,  the  same  point  was  decided,  Judge  Turley 
saying  that  the  defense  attempted  to  be  made  in  that  case 
was  "not  asked  in  consequence  of  any  subsequent  event, 
nor  under  any  very  special  circumstances,  as  the  court 
l)elieved,  for  the  defense  thus  sought  to  be  used,  was 
purely  of  a  legal  nature,  in  existence  at  the  time  the 
pleadings  were  closed,  within  the  knewledge  of  the  de- 
fendants, and  not  resorted  to  merely  because  it  was  be- 
lieved that  under  the  circumstances  attending  the  case 
it  could  not  be  eflfectually  used.  To  establish  such  a 
precedent  would  be  to  enable  defendants  to  practice 
upon  the  courts.*' 

We  have  found  no  authority  and  are  cited  to  none  in 
the  able  brief  of  defendants*  counsel,  which  rule  to  the 
<!ontrary.  But  the  textbooks  and  reported  cases  are  in 
accord  with  the  holdings  we  have  quoted.  See  1  Beach 
Modern  Eq.  Pr.,  sec.  391 ;  lb.  392,  396,  401.  In  this  sec- 
tion it  is  said  the  court  ought  not  to  permit  answers  to 
be  changed  or  amended  at  the  option  of  the  defendant, 
Jmt  only  when  substantial  justice  requires  it.    To  the 
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same  effect  see  sections  in  same  book  on  pages  400^  404 
and  405 ;  also  1  Ency.  of  PL  &  Pr.  p.  515  and  601. 

A  case  that  seems  to  be  especially  relied  on  by  defend- 
ants' counsel  is  that  of  Peoples  v.  Carrol,  11  Heis.  417. 
In  that  case,  which  was  an  appeal  from  the  circuit  court, 
the  suit  had  been  commenced  in  1865 ;  different  steps  had 
been  taken ;  additional  parties  had  been  made  parties  de- 
fendant in  1866.     On  account  of  the  disturbed  condition 
of  the  country,  little  was  done  in  the  courts,  as  shown 
in  that  case,  until  1868.     In  "1868  the  defendant  offered 
to  file  a  plea  of  accord  and  satisfaction,   which  was 
ordered    by  the  court  to  be  continued  for  further  con- 
sideration."    In  1868  and  1869  the  cause  was  continued 
by  consent     "At  the  November  term,  1869,  the  plaintiff 
was  ruled  to  give  better  security.'^    At  the  March  tenn» 
1870,  the  motion  for  a  leave  to  file  the  plea  of  accord  and 
satisfaction,  made  at  the  March  term,  1868,  was  over- 
ruled, and  a  bill  of  exceptions  taken.     The  bill  of  ex- 
ceptions sets  out  the  plea,  which  states  that  "since  the 
commencement  of  the  suit  one  of  the  defendants,  John 
Wright,  paid  to  the  plaintiff  |130,  etc.,  in  full  satisfac- 
tion of  his  damages  Sustained  by  reason  of  the  wrongs, 
etc."     The  attorney  had  filed  the  plea,  stating  that  the 
defendant,  Wm.  Peoples,  was  a  nonresident,  and  that 
the  facts  stated  in  the  plea  were  true ;  that  it  was  offered 
to  be  filed  at  the  first  term  after  the  facts  came  to  his 
knowledge     The  court  disallowed  it  on  the  ground  that 
the  plea  was  not  offered  to  be  filed  in  due  time,  and  that 
lio.  excuse  for  failure  to  file  at  an  earlier  day  wbb  given. 
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One  of  the  reasons  urged  in  support  of  the  action  of  the 
circuit  judge  was,  that  papers  on  file  in  another  case  in 
the  same  court  as  early  as  March,  1866,  showed  the  facts 
relied  on  by  the  defendant  in  the  amended  plea,  though 
it  appeared  from  the  affidavit  that  this  fact  was  not 
known  as  a  fact  to  the  defendant's  counsel.  The  su- 
preme court  held  that  the  circuit  judge  was  in  error,  and 
that  the  knowledge  referred  to  in  the  code  was  actual 
and  not  constructive  knowledge. 

As  before  shown,  no  reason  is  given,  by  affidavit  or 
otherwise,  why  this  defense  was  not  sooner  set  up.  For 
this  reason,  and  because  we  consider  the  defense  relied 
on  strictly  l^al,  and  not  a  meritorious  or  equitable  de- 
fense, we  are  of  the  opinion  that  the  action  of  the  chan- 
cellor was  not  an  abuse  of  his  discretion,  but,  on  the 
contrary,  was  in  accord  with  the  repeated  holdings  of 
our  supreme  court. 

If  the  defense  sought  to  be  made  had  been  allowed, 
and  could  have  been  successful,  the  effect  would  have 
been  to  have  given  to  the  defendants  a  one-sixth  interest 
in  this  land,  as  we  think,  unjustly. 

While  it  may  be  true  that  Big  Creek  Gap  Coal  &  Iron 
Co.  owned,  at  the  time  of  the  litigation  in  the  federal 
court,  this  one-sixth  interest,  it  is  apparent  that  if  it  had 
there  set  it  up,  by  the  construction  given  by  Judge  Jack- 
son it  would  not  have  been  allowed  to  it,  and  the  defense 
was  one  of  strict  law,  and  not  one  of  justice  or  equity. 
^  It  follows  from  this  that  the  fourth  assignment  of 
error  in  the  last  assignment  filed,  to  the  effect  that  the 
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chancellor  erred  in  refusing  to  admit  as  evidence  on  the 
hearing  the  deeds  o£Fered  in  connection  with  the  amended 
answer^  is  not  well  taken.  Under  our  holdings  any  fur- 
ther evidence  was  entirely  unnecessary,  and  those  deeds 
would  not  have  been  pertinent  to  any  issues  made  by  the 
pleadings. 

It  is  said  for  the  defendants  in  brief  of  counsel  that 
this  evidence  was  directly  applicable  to  the  issue  pre- 
sented by  the  bill  averring  that  A.  J.  Peterson  and  others 
had  conveyed  their  interest  by  a  quitclaim  and  mesne 
conveyance  to  the  complainant  LaFoUette  Coal  &  Iron 
Co.  This  evidence  could  have  availed  the  defendant 
nothing,  except  as  a  defense  of  res  adjudicata.  Under 
the  pleadings  as  they  stood,  there  was  no  issue  made 
whatever  to  which  they  were  applicable,  and  if  admitted, 
could  only  have  gone  to  show  the  truth  of  the  statement 
set  out  in  the  bill  that  the  LaFoUette  Coal  &  Iron  Co. 
had  become  seized  of  the  interest  of  some  of  the  Peterson 
heirs ;  and,  as  we  say,  this  could  have  benefited  the  de- 
fendants in  no  way,  unless  taken  in  connection  with  the 
adjudication  and  the  suit  brought  in  the  federal  court 
by  Jane  Burgess.  While  at  law  it  has  been  held,  as  in 
the  case  of  Fowlkes  v.  The  State,  14  Lea  14,  that  a  for- 
mer judgment  may  be  relied  on  and  offered  in  evidence 
under  the  plea  of  the  general  issue,  in  equity  the  plea  of 
res  adjudicata  must  be  distinctly  set  out  either  in  the 
bill  or  answer,  or  by  separate  plea.  Unless  it  is  pleaded 
it  cannot  be  relied  upon  in  the  proof.  Turley  v.  Turley, 
85  Tenn.  252;  Jourolmon  v.  Massengill,  86  Tenn.  86. 
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We  are  therefore  of  the  opinion  that  there  was  no 

error  in  the  action  of  the  chancellor  in  excluding  this 

evidence. 

The  fifth  assignment  of  error,  being  simply  that  the 
chancellor  erred  in  not  dismissing  the  complainants'  bill 

with  cost,  is,  of  course,  answered  by  our  previous  hold- 
ing- 

The  chancellor's  decree  was  correct,  and  will  be  af- 
firmed with  cost. 

All  the  judges  concur. 


Supreme  court  aflSrmed,  but  without  passing  upon  or 
adjudicating  the  rights  of  the  minor,  which  he  can  as- 
sert and  set  up  in  a  separate  action  if  he  see  proper.  In 
all  other  respects  the  decree  of  the  court  of  chancery 
appeals  is  affirmed.    Wilkes^  J. 
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(KNOXVILLE.     SEPTEMBER  21,  1897.) 

Affirmed  by  the  Supreme  Court  without  modification,  October  8, 180T. 

WAIVER.  Statute  of  Limitations. 
The  words,  viz. :  "I  hereby  waiye  the  operation  of  the  statnte  of 
limitations  on  the  within  note/'  indorsed  on  a  promissory  note 
and  signed  by  the  maker,  are  held  to  waiye  only  such  rights  as 
had  accrued  to  the  maker  at  the  time  of  said  indorsement,  and 
not  to  be  an  agreement  never  to  plead  the  statute.  {Post,  pp. 
562-564.) 

Cited:     Mills  v.  Bennett,  10  Pick.  661. 

Oited  and  distinguished:*  Jourdon  v.  Jourdon,  1  Pick.  661. 


FROM  COCKE. 


Appeal  from  the  Chancery  Court  of  Cocke  County* 
■John  P.  Smith,  Chancellor. 

W.  O.  MiMS,  for  complainant 

Cate  &  Hooper,  for  defendant. 


Barton,  J. — This  is  a  bill  filed  by  the  complainant  as 
executor  to  collect  a  note  filed  as  an  exhibit  to  the  bill, 
which,  with  its  indorsements  and  credits,  reads  as  fol- 
lows: 
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-^'September  8, 1876. 

"One  day  after  date  I  promise  to  pay  Wm.  A.  Moore, 
Esq.,  f  500  at  ten  pep  cent  interest    Value  received. 

"P.  Taylor.^' 

On  the  face  of  the  note  is  written  a  credit  as  follows : 
^'Received  on  the  above  note  f  100,  September  8,  1882." 

On  the  back  of  the  note  are  the  following  indorse- 
ments: 

"January  5, 1877,  received  on  the  within  note,  f 250.50. 

"June,  1877,  received  on  the  within  note,  f 45. 

"April  5, 1880,  received  on  the  within  note  in  cow  for 
J.  E.  Sloat  f  18. 

"W.  A.  MOORE.'^ 

And  then  follows  this  indorsement : 

"I  hereby  waive  the  operation  of  the  statutes  of  limi- 
tations on  the  within  note.     September  4,  1882. 
"(Signed)  P.  Taylor.^^ 

The  bill  was  filed  June  27,  1896. 

The  defendant  demurred  to  the  bill,  relying  upon  the 
statutes  of  limitations.  The  demurrer  was  overruled, 
and  the  defendant  answered,  pleading  the  statute  of 
limitations,  payment,  settlement  and  satisfaction,  the 
laches  and  delay  of  complainant,  stale  demand,  etc. 

Proof  was  taken  and  the  chancellor  rendered  a  decree 
for  the  complainant  against  the  defendant  for  f 643.40. 
The  defendant  appealed  and  assigns  errors. 

As  near  as  we  can  ascertain,  the  facts  are  as  follows : 

As  the  bill  in  this  case  was  filed  June  27, 1896,  and  as 
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there  is  no  proof  of  any  express  promise  to  pay  within 
six  years  before  suit  brought,  or  indeed  at  any  time  sub* 
sequent  to  the  indorsements  on  the  note,  it  is  clear  that 
this  action  is  barred  by  the  statute  of  limitations,  unless 
the  waiver  above  indorsed  on  the  note,  which  it  is  ad- 
mitted was  signed  by  the  defendant  P.  Taylor,  prevents 
the  running  of  the  statute.  The  contention  of  the  com- 
plainant is  that  this  was  a  permanent  waiver  of  the  stat- 
ute, and  would  estop  the  defendant  from  relying  upon 
the  statute,  without  regard  to  lapse  of  time. 

The  defendant,  on  the  other  hand,  insists,  through  his 
counsel,  that  this  was  only  a  waiver  of  such  rights  as 
had  accrued  up  to  that  time,  and  in  legal  effect  was 
simply  a  renewal  or  promise  to  pay  the  note,  and  that 
suit  must  have  been  brought  within  six  years  from  this 
indorsement,  or  the  bar  to  this  action  would  be  complete. 

This  question  we  will  consider  after  disposing  of  the 
issues  and  facts  raised  by  the  answer. 

The  contention  of  the  defendant  is  that  there  were 
other  dealings  between  the  defendant  and  W.  A.  Moore^ 
the  decedent,  by  reason  of  which  defendant  had  certain 
accounts  and  claims  against  W.  A.  Moore  which  he  was 
entitled  to  offset,  and  that  W.  A.  Moore  came  to  the  de- 
fendant's house  and  stated  that.he  had  a  note,  referring^ 
as  it  is  supposed,  to  the  note  in  question,  against  the 
defendant;  that  the  defendant  had  an  account  against 
him,  and  had  rendered  him  some  service,  and  proposed 
that  the  one  indebtedness  should  offset  the  other,  and 
that  they  would  call  the  matter  square;  that  this  was 
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(  •  •  •  •  ■  - 

agreed  to  by  the  defendant;  that  W.  A.  Moore  said  he 
did  not  liave  the  note  with  him,  but  that  he  would  get 
the  note,  bring  it  up  and  turn  it  over,  but  neglected  to 
do  so,  subsequently  died,  and  the  note  was  found  by  his 
son,  thie  executor  who  brings  this  suit,  among  his  papers. 
The  matters  of  account  which  it  is  insisted  upon  defend- 
ant had  against  the  complainant  consisted  mainly  in 
certain  charges  against  him  for  money,  provisions  and 
merchandise  furnished  at  the  instance  of  Moore  by  the 
defendant  Taylor  to  a  woman  of  bad  character,  who  had 
threatened  to  bring  bastardy  proceedings  against  Moore 
on  account  of  an  illegitimate  child  to  which  she  had 
given  birth.  It  clearly  appears  that  there  was  such  a 
trouble  with  this  woman,  and  that,  altbough  it  is  proba- 
ble her  demands  were  largely  in  the  nature  of  blackmail, 
Moore,  on  account  of  his  standing  in  the  community  and 
desiring  to  avoid  a  scandal,  authorized  and  requested  the 
defendant,  P.  Taylor,  to  quiet  the  woman  and  settle  the 
matter  with  her  if  he  could  at  a  reasonable  cost.  It  is 
clear  from  the  proof  that  Taylor  undertook  the  matter, 
and  did  pay  some  money  and  furnish  some  provisions, 
clothing,  etc.,  to  this  woman  at  the  instance  of  Moore. 
As  to  the  amount  that  was  furnished  there  is  some  dis- 
pute. The  record  shows  that  the  defendant  P.  Taylor 
has  for  a  number  of  years  been  paralyzed,  unable  to  at- 
tend to  his  business  matters,  and  unable  to  eiqpress  him- 
self clearly,  and  no  attempt  was  made  to  take  his  deposi- 
tion, even  if  his  evidence  had  been  competent  It  ap- 
pears that  his  books,  on  which  the  accounts  were  kept, 
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were  lost ;  but  it  is  positively  proven  by  his  son,  Hugh 
Taylor,  and  by  a  daughter  who  had  the  books  in  charge, 
that  such  an  account  was  kept ;  and  according  to  their 
evidence  the  amount  of  expenditures  made  by  Taylor  an 
account  of  Moore  in  this  matter  was  about  |60,  includ- 
ing money,  goods,  etc.  It  also  seems  that  Taylor  was 
at  some  trouble  in  the  matter,  though  it  does  not  appeal 
that  there  was  any  understanding  that  he  was  to  receive 
pay  for  his  services  beforehand.  It  further  appears  that 
on  Taylor^s  account  book  there  were  some  other  items 
of  account,  amounting  probably  to  near  |45.  It  is  fur- 
ther proven  by  the  daughter  of  Taylor  that  Moore  did 
come  to  her  father's  house  subsequent  to  the  transaction 
regarding  this  woman,  and  say  that  he  had  a  note  of  the 
defendant  on  which  there  was  a  balance  due,  but  that, 
inasmuch  as  Taylor  had  rendered  him  some  services  and 
had  an  account  against  him,  he  proposed  they  should 
call  the  entire  matter  square,  and  that  this  was  agreed 
to. 

This  testimony  of  the  daughter  is  somewhat  violently 
assailed  on  account  of  her  supposed  interest  as  an  heir 
apparent  But  we  find  nothing  in  the  record  justifying 
any  attack  upon  her  testimony,  except  her  supposed  in- 
terest, and  we  do  not  hesitate  to  believe  that  she  told 
the  exact  truth. 

It  is  insisted  for  the  complainant  that  the  note  re^ 
ferred  to  by  the  decedent  Moore  was  another  note,  which 
is  produced  and  filed  in  the  record.  This  was  a  note 
dated  April  28,  1877,  for  |200,  on  which  there  are  in- 
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dopsed  two  credits;  one  on  April  7,  1878,  for  flOO,  and 
one  on  June  17, 1879,  for  |100,  leaving  only  a  small  bal- 
ance of  interest  unpaid  on  the  note. 

Now,  at  the  time  of  these  transactions  there  could, 
regardless  of  the  account  of  the  defendant,  have  been 
only  a  small  balance  due  on  this  note.  The  presumption 
of  its  full  payment  and  settlement  long  before  is  strong. 

The  theory  of  defendant's  counsel  is  that  whatever 
balance  was  due  on  this  note  was  settled  by  an  account 
whi«h  appeared  on  Taylor's  books  for  some  oats,  lime, 
etc.  But,  in  any  event,  this  note  has  long  been  barred. 
There  is  strong  presumption  of  settlement,  and  it  ap- 
pears from  the  evidence  that  in  1882,  when  Moore  sent 
his  son,  the  complainant  A.  C.  Moore,  to  see  Taylor,  he 
only  sent  the  one  note.  The  presumption  is  strong  that, 
if  the  other  note  had  still  been  unpaid,  he  would  also 
have  sent  that  for  a  waiver.  Now,  long  after  this  he 
appears  and  says  to  Taylor  that  he  has  a  note  on  which 
there  is  a  balance  due,  and  proposed  that  matters  should 
be  called  square  between  them,  and  the  proof  is  that  this 
was  assented  to. 

We  are  therefore  satisfied  that  the  note  about  which 
the  proposition  was  made  was  the  note  in  question ;  both 
parties,  according  to  this  evidence,  having  claims 
against  each  other,  agreed  to  settle  and  call  matters 
square,  and  we  see  no  reason  why  this  settlement  should 
be  disturbed.  It  would  seem  that  the  balance  due  on 
the  note  at  this  time  was  probably  more  than  the  amount 
which  defendant  Taylor  had  expended  in  the  settlement 
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of  the  matter  with  the  woman  above  referred  to.  But  it 
may  have  been  that  the  note  was  also  subject  to  offset 
by  the  other  accounts,  for  oats,  lime,  etc.,  or  it  may  have 
been  that  the  decedent  Moore  chose  to  allow  defendant 
P.  Taylor  for  the  services  that  he  had  rendered  in  the 
matter.  In  any  event,  both  having  claims  against  each 
other,  according  to  the  evidence  in  this  case,  agreed  that 
the  one  should  offset  the  other.  We  think  it  was  com- 
petent for  the  parties  to  make  this  settlement,  and  we 
find  that  it  was  made,  and  that  it  was  a  full  satisfaction 
and  settlement  on  the  notes  sued  on. 

This  would  be  decisive  of  the  case  aside  from  the  very 
interesting  legal  question  raised  by  the  waiver  above 
noted. 

It  is  insisted  by  counsel  for  the  complainant  that  the 
case  of  J  our  don  v.  Jourdoriy  1  Pick.  561,  is  decisive  of 
this  question;  but  in  that  view  we  do  not  concur.  It 
does  not  appear  from  the  opinion  in  that  case,  and  we  are 
not  informed  whether  that  suit  was  brought  within  six 
years  after  the  waiver  or  not.  The  question  that  ap- 
pears to  have  been  considered  by  the  court  in  that  case 
was,  whether  the  waiver,  which  was  an  indorsement  on 
the  note  to  the  effect  that  "I  hereby  waive  my  right  in  the 
statute  of  limitations  ef  the  within  note,"  amounted  to 
a  waiver  of  such  rights  as  had  accrued  up  to  that  time, 
or  whether  it  constituted  a  new  promise  to  pay  upon 
which  the  action  would  lie,  and  the  supreme  court  held 
that  it  was  immaterial  which  view  should  be  taken  of 
this  question;  that  it  was  competent  for  the  defendant^ 
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the  right  being  a  personal  one,  to  waive  the  rights  that 
had  accrued  to  him,  or  that  he  might  be  held  by  con- 
struing it  a  new  promise  to  pay.  From  the  language 
of  the  court  in  the  case  we  would  infer  necessarily  that 
the  suit  was  brought  in  that  case  within  six  years  from 
the  date  of  the  waiver  indorsed  on  the  note  Cases  on 
this  subject  occurring  in  other  States  are  cited  in  this 
caae.  We  have  not  had  access  to  most  of  these  cases 
cited  in  this  opinion.  It  would  seem  from  the  quota- 
tions made  from  some  of  them  by  Judge  Folks,  who 
delivered  the  opinion,  that  it  was  held  to  be  an  agree- 
ment never  to  plead  the  statute  of  limitations,  and  that 
such  a  contract  would  be  enforceable  But  our  supreme 
court  in  this  case  did  not  so  hold. 

The  question  being,  as  we  consider,  an  open  one  in 
this  State,  our  own  opinion  is  that  a  proper  construction 
of  this  waiver  is  that  the  defendant  P.  Tavlor  intended 
to  waive  and  did  waive  only  such  rights  as  had  accrued 
to  him  up  to  the  time  of  the  waiver. 

We  are  further  of  the  opinion  that  a  contract  to  per- 
manently waive  the  operation  of  the  statute  of  limita- 
tion would  be  contrary  to  public  policy  and  void.  Our 
supreme  court  had  before  it  an  analogous  question  in  the 
case  of  Mills  v.  Bonnett,  10  Pick.  651,  where  the  maker  of 
a  note  had  agreed  to  waive  his  rights  under  the  exemp- 
tion  laws  of  this  State.  It  was  held  in  a  learned  opinion 
delivered  by  Judge  McAUist^  that  such  waiver  was  con* 
trary  to  public  policy,  and  could  not  be  enforced. 

Quoting  from  the  case  of  Moxley  v,  Ragan,  10  Bush. 
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156,  Judge  McAllister  said :  "There  is  an  essential  dif- 
ference, says  the  supreme  court  of  Kentucky,  between 
an  executed  contract  by  which  the  owner  is  divested  of 
title  and  an  executory  agreement  by  which  the  debtor 
merely  promises  in  the  future  that  he  will  not  take  ad- 
vantage of  or  claim  the  benefit  of  the  particular  statute'' 
In  the  latter  class  of  cases  it  was  held  that  the  contract 
could  not  be  enforced.  Judge  McAllister  quotes  from 
a  number  of  other  well-considered  cases  to  the  same  ef- 
fect 

We  see  no  reason  why  this  holding  should  not  apply 
in  all  its  force  to  an  agreement  regarding  the  statute 
of  limitations.  These  statutes  are  intended  not  only 
for  individual  benefit,  but  more  particularly  for  the 
peace  and  quiet  of  society.  But  without  further  elabor- 
ation, we  refer  to  the  reasoning  of  Judge  McAllister  in 
the  above-mentioned  case. 

Another  matter  that  we  might  mention,  although  no 
point  was  made  by  either  side  on  the  hearing,  is  that  a 
glaring  mistake  was  made  in  the  computation  of  inter- 
est on  the  note  sued  on  in  the  case,  a  decree  being  rend- 
ered for  an  amount  double  the  amount  that  could  be 
due  under  any  circumstances. 

For  the  reasons  stated  the  decree  of  the  chancellor 
will  be  reversed,  and  complainant^s  bill  dismissed.  Com- 
plainants and  their  sureties  will  pay  all  the  costs  of  the 
cause. 

Neil,  J.,  concurs. 
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(KNOXVILLE.     AUGUST  28,  1897.) 

Affirmed  by  the  Sapreme  Court  without  modification,  Oaober  1, 1897. 

EJECTMENT.  Adverse  PosseMlon.  Statute  of  Limitations. 
Defendant  having,  before  the  making  of  the  deed  to  complainant, 
held  adversely  to  complainant's  vendors  (the  state's  grantees) 
for  more  than  the  statutory  limitation  of  seven  years,  by  In- 
closures  which  constructively  extended  his  possession  to  the 
boundaries  called  for  by  his  deed,  thus  including  the  land  in  dis- 
pute, his  title  is  perfected  as  against  complainant  and  the  lat- 
ter's  deed  extinguished  by  the  first  section  of  the  act  of  1819 
(Shan.,  sec.  4456),  although  complainant's  vendors  had  been  in 
possession  under  their  grant  for  twenty  years,  their  inclosures 
not  having  been  on  the  land  covered  by  defendant's  deed.  {Po8t^ 
pp.  568-570.) 

Statute  construed:    Act  1819  (Shan.^  sec.  4456) • 


FROM  HANCOCK. 


Appeal  from  the  Chancery  Court  of  Hancock  County. 
-H.  G.  Kyle,  Chancellor. 

H.  J.  Tylee^  for  complainant. 

1 
W.  B.  Davis,  for  defendant  *: 
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Baeton,  J. — This  is  an  ejectment  suit  The  com- 
plainant claims  title  under  a  grant  issued  by  the  State, 
aad  dated  August  29,  1849;  to  Pettibone  &  Bros.,  and, 
second,  a  deed  from  Samuel  Pettibone,  who  it  is  claimed 
was  the  surviving  partner  of  Pettibone  &  Bros.,  to  the 
complainant  Jesse  E.  Snapp,  which  deed  was  dated  the 
twelfth  day  of  September,  1888.  The  defendant  does 
not  deraign  title  from  the  State,  but  claims  a  deed  from 
one  Wm.  C.  Kyle  to  James  L.  Purcell,  the  father  of  the 
defendant,  dated  in  1856,  and,  second,  by  descent  cast 
from  James  L.  Purcell  to  the  defendant  and  his 
brothers  and  sisters,  and,  third,  by  partition  between 
these  parties. 

The  defense  relied  on  is  based,  first,  on  objections  to 
proof  of  complainant's  title,  and,  second,  on  the  statute 
of  limitations,  both  the  first  and  second  sections  of  the 
statute  of  1819  being  pleaded  and  relied  ui)on. 

Some  proof  was  taken,  and  the  parties  filed  an  agreed 
state  of  facts,  which  we  find  in  the  record,  and  which 
is  as  follows : 

"Oct  24,  1895,  filed  as  follows : 

"In  the  chancery  court  at  Sneedville.  In  this  cause 
the  following  state  of  facts  are  agreed,  to  wit : 

"It  is  agreed  that  grant  No.  27451,  from  the  State  of 
Tennessee  to  Pettibone  &  Bros.,  on  file  in  the  cause, 
covers  all  the  land  in  controversy  in  this  case ;  that  the 
deed  from  Wm.  C.  Kyle  to  Jas.  L.  Purcell  covers  all  the 
land  in  dispute  in  this  case,  and  that  all  the  lands  cov- 
ered by  said  deed  are  also  covered  by  said  grant,  and 
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that  the  deed  from  Samuel  Pettibone  to  complainant 
also  covers  the  land  in  dispute. 

"It  is  agreed  that  Jas.  L.  Purcell  had  possession  by 
inclosures  upon  the  lands  covered  by  the  deed  from  Wm. 
C.  Kyle  to  him  for  several  years  prior  to  his  death,  and 
that  upon  his  death  said  possession  passed  to  his  heirs 
at  law,  of  whom  defendant  is  one,  and  that  said  heirs 
have  had  said  possession  to  the  present  time,  and  that  said 
inclosures  were  not  merely  accidental  but  intentional, 
being  claimed  under  said  deed  from  Wm.  C.  Kyle.  It 
is  agreed  that  none  of  the  inclosures  of  defendant  were 
upon  the  lands  covered  by  the  deed  from  Saml.  Petti- 
bone to  complainant,  except  some  of  recent  date  mside 
by  M.  V.  Purcell  some  three  years  prior  to  the  com- 
mencement of  this  suit,  but  the  inclosures  of  Jas.  L.  Pur- 
cell under  his  deed  from  Wm.  C.  Kyle  had  been  made 
more  than  twenty  years  prior  to  the  institution  of  this 
suit.  There  has  never  been  any  inclosures  made  upon 
the  lands  claimed  by  complainant  by  those  under  whom 
he  claims  except  those  made  by  M.  V.  Purcell  as  before* 
stated.  It  is  agreed  that  Pettibone  &  Bros,  have  had 
possession  of  portions  of  lands  covered  by  said  grant  to 
them  for  a  period  of  more  than  twenty  years  prior  to 
the  commencement  of  this  action,  but  that  none  of  the  in- 
closures of  Pettibone  &  Bros,  were  upon  the  lands  cov- 
ered by  the  deed  from  Wm.  C.  Kyle  to  Jas.  L.  Purcell. 
"Agreed  to  and  signed  this  15th  day  of  March,  1895. 
"Wm.  B.  Davis,  Attorney  for  Defendant 
"A.  J.  Tyleb,  Solicitor  for  Complainant 
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"Filed  Oct.  24, 1895.     D.  A.  Green,  D.  C.  &  M. 

"Agreement  of  counsel.  April  22,  1895,  filed  as  fol- 
lows : 

"In  Chancery  at  Sneedville,  .Tenn. 

"In  this  case  j,t  is  agreed  that  Gale  Armstrong,  who 
executed  the  deed  to  complainant  as  attorney  in  fact  for 
Saml.  Pettibone,  filed  as  exhibit  'A'  to  Wm.  H.  Bam- 
er's  deposition  in  this  case,  had  the  authority  from  Petti- 
bone to  execute  same,  and  that  complainant  under  said 
deed  acquired  just  such  title  as  Saml.  Pettibone  had  to 
the  land  covered  by  said  deed  if  any  he  had,  by  reason 
of  the  grant  filed  as  exhibit  to  same  deposition. 

"April  1, 1895. 

"Wm.  B.  Davis,  Solicitor  for  Defendant'' 

The  chancellor  dismissed  the  bill,  and  the  complain- 
ant has  appealed  and  assigned  errors. 

The  contention  pressed  upon  the  court  by  the  com- 
plainant's counsel,  based  upon  the  above  agreed  state- 
ment of  facts,  is  that  the  complainant  has  shown  the 
better  title  by  deraignment  from  the  State,  and  that 
neither  party  has  shown  the  requisite  or  necessary  pos- 
session of  seven  years  prior  to  the  bringing  of  this  suit 
within  the  interlock,  and  that  therefore  the  constructive 
possession  and  right  to  the  land  follows  the  better  title. 

In  order  to  obtain  a  correct  view  of  the  case,  however, 
it  will  be  necessary  to  note  clearly  certain  facts  set  out 
in  the  above  agreement,  which  are  as  follows : 

That  the  grant  No.  27451  to  Pettibone  &  Bros,  covers 
all  the  land  in  controversy ;  that  the  deed  from  Wm.  C. 
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Kyle  to  James  L.  Purcell,  under  which  the  defendant 
claims,  also  covers  all  the  land  in  dispute,  and  (which 
is  to  be  particularly  noticed)  that  all  of  the  lands  cov- 
ered by  the  deed  from  Kyle  to  Purcell  are  also  covered 
by  the  grant  (under  which  the  complainant  claims)  to 
Pettibohe  &  Bros.,  and  that  the  deed  from  Saml.  Petti- 
bone  to  complainant  also  covers  the  lands  in  dispute. 
It  is  to  be  further  noted  that  the  deed  from  Pettibone 
by  Gale  Armstrong,  attorney  in  fact,  to  complainant 
Snapp  was  dated  the  twelfth  of  September,  1888,  and 
acknowledged  the  twenty-first  of  November,  1889. 

Jas.  L.  Purcell  died  on  the  twentieth  of  January, 
1878.  Now,  the  agreement  shows  that  Jas.  L.  Purcell 
for  some  years  prior  to  his  death,  and  his  heirs  after 
him,  and  both  together  for  a  period  of  more  than  twenty 
years  prior  to  the  institution  of  the  suit,  had  possession, 
actual  notorious,  continuous  and  adverse,  claiming 
under  the  deed  of  Kyle  to  them  for  more  than  twenty 
years.  These  inclosures  were  inside  of  the  deed  from 
Kyle  to  Purcell,  and  as  the  lands  covered  by  that  deed 
lay  wholly  inside  of  the  Pettibone  grant,  they  were  in 
consequence  inside  of  and  adverse  to  that  grant 

It  is  further  agreed  that  for  more  than  twenty  years 
before  the  suit  was  brought  there  had  been  possession 
on  behalf  of  the  Pettibone  Bros,  within  the  lines  of  their 
grant,  and  that  they  claimed  under  it  for  more  than 
twenty  years,  but  it  also  appears  that  none  of  these  pos- 
sessions were  inside  of  the  Kyle  deed. 

Now,  while  it  further  appears  that  none  of  the  defend- 
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ants'  possessions  were  inside  of  the  particular  lands  in 
controversy,  which  are  the  lands  covered  by  the  inclos- 
nres  between  the  Pettibone  deed  to  Snapp  and  the  Kyle 
deed  to  Purcell,  yet  it  will  be  at  once  seen  that  inasmuch 
as  Purcell  had  held  actual,  open,  notorious,  adverse  and 
continuous  possession  by  inclosures  under  color  of  the 
Kyle  deed,  and  that  deed  lay  wholly  within  the  Petti- 
bone grant,  for  more  than  seven  years  before  Pettibone 
conveyed  to  the  complainant,  Purcell's  title,  the  posses- 
sion having  been  within  the  interlock  between  the  Petti- 
bone grant  and  the  Kyle  deed,  had  become  perfect,  and 
the  Pettibone  deed  had  been  extinguished,  by  the 
operation  of  the  first  section  of  the  act  of  1819,  to  all  the 
lands  within  the  boundaries  of  the  Kyle  deed. 

Complainant's  counsel  have  overlooked  the  fact  that 
while  it  appears  from  the  agreement  that  there  was  no 
actual  possession  by  inclosures  within  the  interlock  be- 
tween the  Pettibone  deed  to  the  complainant  and  the 
Kyle  deed,  yet  that  there  had  been  adverse  possession 
within  the  interlock  or  common  territory  covered  by  the 
Kyle  deed  and  the  Pettibone  grant,  and  that  for  more 
than  seven  years,  under  color  of  title,  before  the  deed 
was  made  on  behalf  of  Saml.  Pettibone  to  the  complain- 
ant, defendant's  title  had  become  perfect,  and  his  con- 
structive possession  therefore  extended  to  the  entire 
boundary  covered  by  the  Kyle  deed. 

It  therefore  results  that  the  decree  of  the  chancellor 
was  correct,  and  it  will  be  affirmed  with  cost 

All  the  judges  concur. 
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Affirmed  by  tlie  Supreme  Court  without  modification,  March  8, 19QS. 

1.  PLEADING  AND  PRACTICE.     Innocent  Purchaser  Not  Plead, 
Vendee  Bound  by  Vendor's  Fraud. 

The  vender  of  property  who  does  not  put  In  a  plea  of  Innocent 
purchaser,  stands  on  no  higher  ground  than  his  fraudulent  ven- 
dor, though  denying  knowledge  of  the  circumstances  of  fraud 
and  pleading  payment  of  full  value.    {Post,  pp.  677,  578.) 

Cited:     Smitheal  v.  Gray  et  al.^  1  Hum.  496. 

2.  NOTICE.    Of  Vendor's  Fraud.    Facts  SufHcient  to  AfTect  Ven- 
dee With. 

The  following  facts  are  held  to  be  sufScient  to  put  a  vendee  upon 
inquiry  and  affect  him  with  notice,  through  his  agent,  of  the 
fraud  of  his  vendor:  Mrs.  S.  was  in  possession  of  trust  prop- 
erty under  an  agreement  to  pay  taxes  and  keep  the  property  in 
repair.  In  order  to  defeat  the  rights  of  the  beneficiaries  under 
the  trust,  she  allowed  the  property  to  be  sold  for  taxes,  pro- 
curing one  K.  to  buy  it  in  for  her«  and  causing  K.  to  transfer 
the  certificate  of  sale  to  Birs.  H.,  who  took  a  tax  deed  to  the 
property  and  also  a  quitclaim  deed  from  Mrs.  S.  The  husband 
of  Mrs.  H.,  acted  as  her  agent  throughout  the  transaction,  and 
had  knowledge  of  all  the  above  facts.    {Post,  pp,  573-678.) 

3.  PLEADING  AND    PRACTICE.      Indebtedness    SufTictently    Al- 
leged. 

That  is  a  sufllcient  allegation  of  indebtedness  where,  though  it 
is  not  alleged  in  express  terms  that  trust  money  had  not  been 
paid  to  the  complainants,  yet,  after  setting  up  the  trust  instru- 
ment and  stating  the  facts  of  the  case,  and  that  the  trust  fund, 
without  interest  should  be  paid  over  to  them  at  majority,  the 
bill  alleges  that  "complainants  would  show  that  they  learned 
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only  a  few  months  ago  that  defendant  .  .  .  had  sold,  or  at- 
tempted to  sell,  the  property  .  .  .  thereby  Jeopardizing  their 
interest  in  said  land«"  and  then,  claims  Interest  on  the  trust 
fund  from  the  time  of  reaching  their  majority.  {Post,  pp,  578- 
580.) 

4.  NONPAYMENT.  Of  Trust  Fund.  SufHclent  Evidence  of. 
Testimony  by  the  trustee  of  the  trust  fund  that  he  received  the 
fund  and  invested  same,  executing  an  instrument  eyidencing 
the  facts  and  binding  the  property  in  which  the  fund  had  been 
invested;  the  fact  that  he  does  not  answer  the  bill  but  suffers 
pro  confesso  and  nowhere  in  his  deposition  claims  to  have  paid 
the  debt;  the  extreme  improbability  that  his  children,  the  ben- 
eficiaries under  the  trust  and  complainants  in  this  suit^  would 
have  immediately  sued  their  father  for  the  same  sum  of  money 
if  it  had  been  paid — are  sufficient  to  Justify  the  finding  of  non- 
payment   (JPost,  pp.  580-582.) 

6.  APPEAL.  Co-defendants  Appealing  Can  Not  Raise  Question 
for  Defendant  Not  Appealing,  When, 

The  question  being  whether  or  not  a  trustee  has  paid  over  a  trust 
fund  to  the  beneficiaries  under  the  trust,  and  he  having  suffered 
pro  confesso  in  the  court  below  and  not  appealing  therefrom, 
it  is  not  the  province  of  his  co-defendants  who  do  appeal,  in 
the  absence  of  allegations  of  collusion  between  the  trustee  and 
beneficiaries  under  the  trust,  to  raise  the  question  as  to  pay- 
ment for  him  in  this  court    {PoH,  p.  582.) 

Question  reserved:  As  to  whether  or  not  a  tax  sale  is  void  for 
failure  to  execute  the  distress  warrants  prescribed  by  the  stat- 
utes.   (Post,  pp,  582,  583.) 

6.    IMPROVEMENTS.    Permanent,  of  Realty.     Not   Compensated 

When  Possession  Not  Bona  Fide. 
Claimants  not  being  in  possession  in  good  faith  of  property  per- 
manently improved  by  them,  must  be  denied  compensation  for 
said  improvements,  though  allowed  to  recover  for  taxes  paid 
and  for  improvements  made  under  authority  of  aa  interlocu- 
tory decree.    (Post,  pp.  583-585.) 
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Cited:  State  v.  McM.  ft  M.  R.  R.«  6  Lea  378;  Masson  y.  Swan, 
6  Heis.  465;  Nelson  y.  Allen,  1  Yer.  383;  Townsend  y.  Slupp's 
Heirs,  Ck)oke  298;  McKlnley  y.  Holleday,  10  Yer.  477;  Frlerson 
y.  Blanton,  1  Bax.  274;  Bell  y.  Bowers,  4  Cold.  314. 

Code  construed:    Code  1858,  sec.  3261  (Shan.,  sec.  5009). 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
-H.  H.  Cook,  Chancellor. 

Champion,  Beown  &  Akers,  for  complainants. 

James  S.  Pilcher  and  B.  M.  Binkley,  for  defendants. 


Neil,  J. — The  chief  fact  out  of  which  this  controversy 
arose  is  the  execution  and  registration  of  the  following 
paper : 

"P.  E.  Schink— To  Notice  Ex  parta 

"Nashville,  Nov.  2,  1885. 

"To  all  whom  it  may  concern:  Know  you,  that  I, 
Paul  Edward  Schink,  a  citizen  of  Germany,  received  the 
sum  of  three  hundred  and  fifty  dollars  from  the  grand- 
father of  my  two  children,  Antonia  C.  Schink  and  Robert 
E.  Schink,  and  I  promised  to  hold  said  money  in  trust 
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for  the  benefit  of  said  two  children,  I  being  their  father, 
until  said  children  became  to  the  age  of  twenty-one 
years,  and  then  to  account  to  them  for  the  above  sum  of 
three  hundred  and  fifty  dollars,  without  interest 
thereon.  Now,  for  the  better  purpose  of  saving  said 
money  for  my  children,  I  bought  a  house  and  lot  in  the 
city  of  Nashville,  on  May  25th,  1885,  from  Mrs.  Eliza- 
beth Fritz,  for  the  sum  of  seven  hundred  and  fifty  dol- 
lars, five  hundred  of  which  was  paid  in  cash  and  three 
hundred  and  fifty  dollars  thereof  was  my  children's 
money,  the  balance  of  the  purchase-money  being  my 
own.  The  deed  for  said  house  and  lot  is  made  to  Paul 
Edward  Schink,  his  heirs  and  assigns,  forever.  Said 
deed  was  registered  in  the  register's  office  of  Davidson 
county,  Tennessee,  on  May  23, 1885,  in  book  No.  89,  page 
219.  My  desire  is  to  let  the  public  know  that  in  the 
event  anything  should  happen  to  me,  what  became  of 
the  money  belonging  to  my  children  and  also  should 
it  ever  become  necessary  for  them  to  use  said  money,  that 
thev  mav  know  that  it  is  invested  in  said  house  and  lot 
At  any  time  the  children  want  their  money  for  any  l^al 
purpose,  I  will  reimburse  them,  even  if  I  have  to  sell  the 
house  and  lot  for  the  purpose  of  getting  the  money  to 
reimburse  them.  I  am  not  indebted  to  any  person  any- 
thing except  a  little  balance  of  the  purchase-money  on 
said  house  and  lot,  and  I  have  the  money  to  pay  that 
when  it  becomes  due. 

"Paul  E.  Schink.'' 
This  was  duly  acknowledged  before  the  clerk  of  the 
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county  court,  and  registered  on  the  seventh  day  of  Now 
ember,  1885. 

At  the  time  this  instrument  was  executed,  the  de- 
fendant, Paul  E.  Schink,  and  Mrs.  Ella  Schink  were  in- 
termarried^ and  were  living  together  as  husband  and 
wifa  They  were  subsequently  divorced  in  1890.  In 
1888  they  were  still  living  together  upon  this  property. 
At  that  time  Paul  E.  Schink  removed  from  Nashville 
to  Birmingham,  Ala,,  but  his  wife  declined  to  go  with 
him.  He  left  her  in  possession  of  the  property  with  the 
understanding  that  she  was  to  keep  it  in  good  repair^ 
and  pay  all  the  taxes  on  it  This  agreement  continued 
until  they  were  divorced ;  so  she  was  left  in  possession  of 
the  property  even  after  the  divorce.  This  understand- 
ing, as  we  gather  from  the  record,  being  continued,  not 
in  express  terms,  but  inferentially. 

Mrs.  Schink  continued  to  live  on  the  property  from 
the  time  her  husband  removed  to  Birmingham  up  until 
the  year  1896,  when  it  was  .sold  for  taxes,  and  purchased- 
by  one  A.  Kolsky.  Kolsky  took  a  certificate  from  the 
back-tax  collector  who  made  the  sale.  After  the  time 
for  redemption  had  expired  he  transferred  the  certificate 
to  the  defendant,  Mrs.  Lula  S.  Haynie,  aud  she  took  a 
deed  from  the  back-tax  attorney  who  conducted  the  tax 
sale.  She  also  took  a  quitclaim  deed  from  Mrs.  Ella 
Schink,  and  went  into  possession  of  the  property. 

The  original  bill  in  this  cause  was  filed  by  Robert  E. 
and  Antonia,  the  two  children  of  Paul  Edward  Schink, 
setting  out  the  instrument  which  we  have  copied  above. 
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allying  that  they  had  a  lien  upon  the  property,  setting 
forth  the  tax  sale  and  the  subsequent  purchase  of  the 
property  by  Mrs.  Haynie  in  the  manner  already  stated. 
The  bill  also  allied  that  Mrs.  Ella  Schink  had  been 
placed  in  possession  of  the  property  by  her  husband  with 
the  agreement  that  she  should  take  care  of  it  and  pay  the 
taxes ;  that  instead  of  carrying  out  this  contract  as  she 
should  have  done,  she  allowed  the  property  to  be  sold  for 
taxes,  and  had  A.  Kolsky  to  buy  for  her,  in  order  to 
thereby  get  a  title  to  it  to  the  defeat  of  her  husband  and 
of  the  complainants;  that  the  defendants,  Haynie  and 
wife,  were  fully  aware  of  the  circumstances  under  which 
Mrs.  Schink  was  put  in  possession  of  the  property,  and 
of  the  fact  that  she  had  permitted  it  to  be  sold  for  the 
purpose  of  buying  it  in  through  Kolsky  in  the  manna* 
stated.  The  answer  of  Haynie  and  wife  denied  any 
knowledge  of  the  circumstances  under  which  Mrs. 
Schink  was  put  in  possession  of  the  property,  or  that  she 
had  allowed  it  to  be  sold  in  the  manner  stated,  and  fur- 
ther stated  that  full  value  had  been  paid  for  it.  The  plea 
of  innocent  purchaser,  however,  was  not  put  in. 

We  are  satisfied  from  the  testimony  that  Mrs.  Ella' 
Schink  was  placed  in  possession  of  the  property,  in  1888, 
under  the  circumstances  already  stated,  and  with  the 
agreement  stated,  and  that  in  violation  of  that  agree- 
ment she  allowed  it  to  be  sold  for  taxes,  with  the  view 
and  for  the  purpose  of  having  it  bought  in  for  her  by  A 
Kolsky,  in  order  that  she  might  thereby  defeat  the 
rights  of  her  husband  and  of  the  complainants.    We  are 
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further  satisfied,  and  find,  that  after  she  had  so  bought 
in  the  property  through  Eolsky,  she  caused  him  to  trans- 
fer the  certificate  of  sale  to  Mra  Haynie,  she  h^self 
making  a  quitclaim  deed  to  Mr&  Haynie  for  the  same 
property. 

The  testimony  does  not  show  that  at  the  time  the 
proi)erty  waa  sold  for  taxes  Haynie  and  wife  had  any 
knowledge  of  it  It  does  appear,  however,  in  the  testi- 
mony that  Mr.  Haynie,  who  conducted  the  whole  trans- 
action  for  his  wife,  had  full  knowledge  of  the  fact  that 
Mrs.  Schink  was  in  possession  of  the  property  under 
her  former  husband,  Paul  E.  Schink;  that  it  had  been 
sold  for  taxes;  that  Kolsky  had  bought  the  property  in 
for  Mrs.  Ella  Schink ;  that  the  title  was  in  Paul  Edward 
Schink ;  that  the  instrument  which  we  have  copied  above 
was  in  existence,  and  we  are  of  opinion  that  these  facts 
were  sufficient  to  put  him  upon  inquiry  as  to  the  pur- 
poses of  Mrs.  Schink,  and  that  through  him  his  wife  had 
constructive  notice  of  all  that  he  knew. 

We  are  of  opinion,  as  a  matter  of  law,  that  the  con- 
duct of  Mrs.  Schink  was  fraudulent;  that,  if  the  title 
had  been  conveyed  to  her  by  the  back-tax  attorney  under 
the  tax  sale  so  procured,  she  would  have  held  it  in  trust 
for  Paul  Edward  Schink  and  the  persons  interested  in 
the  lien  contract  copied  above;  and  we  are  further  of 
opinion  that  Mrs.  Lula  S.  Haynie  stands  in  the  shoes  of 
of  Mrs.  Ella  Schink,  and  must  abide  her  case.  We  do 
not  think  that  it  is  at  all  necessary  that  it  appear  that 
Mrs.  Haynie  had  any  notice  at  all  of  the  fraud  of  Mrs. 
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Bchink;  she  interposed  no  plea  of  innocent  pnrchasery 
and  for  that  reason  alone,  if  for  no  other,  can  stand  on 
no  higher  gronnd  than  her  vendor.  1  Hmn.  496.  But, 
in  addition  to  this^  we  think  the  facts  stated  were  suffi- 
cient to  put  her  upon  inquiry,  and  to  affect  her  with 
notice  of  the  fraud. 

We  should  add  to  the  facts  preyiously  stated,  that  at 
the  time  the  bill  was  filed  Bobert  E.  Schink  was  just 
twenty-one  years  old  and  a  month  or  two  over^  and  his 
sister,  Mrs.  Antonia  G.  Beilor,  was  about  twenty-three 
years  old. 

Nothing  else  appearing  the  complainants  each  will  be 
entitled  to  a  recovery  against  defendant,  Paul  E.  Schink, 
for  one^half  of  the  sum  expressed  in  the  contract  and  in- 
terest from  the  date  of  one's  arrival  at  maturity,  and 
also  to  a  sale  of  the  property  for  the  enforcement  of  the 
lien;  and  the  chancellor  so  decreed. 

It  is  insisted,  however,  by  the  defendant,  that  the  bill 
is  defective  in  that  there  is  neither  allegation  nor  proof 
that  the  alleged  claim  has  not  been  paid.  It  is  insisted 
that  it  must  therefore  be  held,  so  far  as  the  record  goes, 
that  there  is  nothing  due  to  the  complainants.  The  bill 
allies  that  the  grandfather  of  the  complainants  placed 
in  the  hands  of  their  father,  the  defendant,  Paul  Edward 
Schink,  the  sum  of  three  hundred  and  flfl^  dollars  in 
1885,  to  be  held  by  him  for  their  benefit  until  they  should 
become  of  age,  'when  the  sum,  without  interest,  should 
be  i>aid  over  to  them  in  equal  proportions;"  that  thar 
father^  in  order  to  secure  this  sum  from  loss  and  to  makA 
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the  payment  to  them  certain,  inyested  the  snm  in  the 
house  and  lot  before  referred  to,  and  executed  an  instru- 
ment ^'setting  forth  the  fact  that  said  trust  fund  was 
invested  by  him  in  said  property,  and  binding  the  prop- 
erty for  its  repayment;  said  instrument  is  herewith  filed 
as  exhibit  No.  1,  and  aB  such  asked  to  be  a  part  of  his 
bill,  but  it  need  not  be  copied.^'  The  bill  further  alleged 
the  fact  that  Mrs.  Ella  Schink  had  been  placed  in  pos- 
session of  the  property  as  already  stated,  its  sale  for 
taxes,  the  purchase  by  Kolsky,  its  subsequent  resale  to 
Mrs.  Haynie,  and  adds:  ^^Complainants  would  show 
that  they  learned  only  a  few  months  ago  that  defendant, 
Ella  Schink,  had  sold,  or  attempted  to  sell,  the  property 
to  defendant,  Lula  S.  Haynie,  thereby  jeopardizing  their 
interest  in  said  land ;"  that  defendants  Haynie  and  wife, 
before  they  purchased  said  property,  "knew  of  the  ex- 
istence of  complainant's  rights  in  said  property.''  The 
biU  further  adds,  the  complainant,  Eobert  E.  Schink, 
charges  that  he  is  entitled  to  interest  on  one-half  of  said 
sum  of  |350  from  September,  1899,  and  complainant, 
Antonia  G.  Seilor,  is  entitled  to  interest  on  one-half  of 
said  sum  from  October,  1897,  that  being  the  times  each 
reached  majority.  There  is  no  allegation  in  express 
terms  that  the  money  has  not  been  paid  to  the  complain- 
ants, but,  taking  it  all  together,  it  is  clear  the  complain- 
ants intended  to  allege  an  existing  indebtedness. 

It  is  urged  that  the  bill  does  not  all^e  in  express 
terms  that  the  debt  remained  unpaid.  There  is^  indeed, 
no  such  direct  allegation,  but  when  the  whole  bill  is 
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taken  together  no  other  meaning  can  be  gotten  out  of 
it  than  that  the  original  debt  still  subsists,  and  that 
complainants,  having  now  both  arrived  at  their  major- 
ity, desire  to  collect  it,  pursuant  to  the  terms  of  the  in- 
strument evidencing  the  debt  and  lien. 

It  is  further  insisted  that,  even  if  the  bill  be  found 
sufficient  upon  this  point,  still  there  is  no  testimony 
showing  that  the  debt  is  in  fact  unpaid.  Paul  E. 
Schink  testifies  that  he  received  the  money,  as  stated  in 
the  registered  instrument,  for  the  benefit  of  his  childr^ 
and  that  he  invested  it  in  the  real  estate  therein  men- 
tioned. He  was  necessarily  aware  of  the  purpose  of  the 
suit  in  which  his  deposition  was  taken.  He  does  not 
answer,  but  suffers  an  order  pro  confesao,  and  nowhere 
in  his  deposition  claims  that  he  had  paid  the  debt,  and, 
moreover,  it  is  extremely  improbable  that  he  had  paid 
it,  in  view  of  the  fact  that  Robert  E.  Schink  had  just 
attained  his  majority  when  the  bill  was  filed,  and  that 
under  the  terms  of  the  instrument  his  share  could  not 
have  been  paid  to  him  until  he  attained  his  majority. 

He  was  born  September  12,  1878,  and  the  bill  was 
filed  October  7,  1899 ;  he  therefore  filed  the  bill  within 
fifteen  days  after  he  arrived  at  age.  It  is  extremely  im- 
probable that  during  this  short  interval  his  father  paid 
him  the  money,  fully  settling  the  claim,  and  that  he 
thereafter  immediately  sued  his  father  for  the  same  sum 
of  money,  just  as  if  it  had  not  been  paid  to  him.  These 
circumstances,  the  fact  of  the  investment,  the  terms  of 
the  paper,  the  fact  that  Bobert  E.  had  no  right  to  collect 
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the  debt  until  he  arrived  at  age,  that  he  brought  the 
suit  within  fifteen  days  after  his  arrival  at  age,  that  his 
father  the  debtor  does  not  claim  in  his  deposition  or 
otherwise  that  he  had  paid  the  money  to  Robert  E.,  are 
sufficient  to  justify  the  court  in  finding  that  the-e  had 
been  no  payment  of  the  amount  due  to  him,  even  though 
there  be  no  direct  testimony  upon  the  point. 

The  case  is  not  so  clear  as  to  the  dajighter,  Antonia* 
As  to  her  we  have  only  the  circumstances  that  the  invest- 
ment was  made  as  previously  stated,  the  fact  that  under 
the  instrument  the  money  was  not  paid  to  the  children 
until  their  arrival  at  age,  and  the  probable  construction 
of  the  instrument — that  is,  that  it  was  not  to  be  paid  to 
either  until  both  arrived  at  age;  the  fact  that  the  father 
does  not  anywhere  claim  that  he  had  paid  the  money  to 
his  daughter,  although  he  had  an  opportunity  in  his 
deposition  of  saying  so,  if  such  had  been  the  fact,  more- 
over, it  is  extremely  improbable  that  either  of  these 
complainants  would,  under  the  terms  of  the  investment, 
have  filed  the  bill  against  the  father  to  collect  the  money 
again  if  it  had  been  already  paid  to  them.  The  only  mo- 
tive that  could  be  divined  for  such  a  course  would  be  the 
purpose  to  recover  the  property  from  Mrs.  Ella  Schink 
and  her  vendee,  but  this  could  have  been  done  as  well  bv 
Paul  E.  Schink  as  by  his  children,  and  even  in  a  more 
direct  way.  Altogether  we  think  the  most  reasonable 
conclusion  is  that  neither  the  son  nor  daughter  had  re 
ceived  the  money  due  to  them  respectively.  It  seems 
somewhat  singular,  it  is  true,  that  Paul  E.  Schink  was 
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not  interrelated  upon  the  matter ,  but  we  take  this  omis- 
sion to  haye  been  a  mere  oversight,  and  it  cannot  out^ 
weigh  the  circumstances  previously  stated. 

We  may  add,  in  closing  this  part  of  the  case,  that  judg- 
ment for  the  amount  claimed  was  obtained  in  the  court 
below  against  Paul  E.  Schink  and  he  has  prosecuted  no 
appeal  therefrom,  and  it  is  not  the  province  of  Haynie 
and  wife,  the  only  appellants,  to  make  the  question  for 
him,  in  the  absence  of  any  allegation  of  a  fraudulent 
collusion  between  the  father  and  his  children. 

The  complainants  also  insist  that  they  are  entitled  to 
recover  on  the  ground  that  the  tax  sale  was  void  because 
no  distress  warrant  was  ever  issued  or  served.  The  tes- 
timony shows  that  distress  warrants  in  the  form  re- 
quired by  the  statutes  were  issued  by  the  trustees  and 
tendered  to  constables  of  the  various  civil  districts,  but 
they,  as  it  seems,  under  the  peculiar  wording  of  the  sta^ 
ute,  had  the  right  to  refuse  to  receive  them,  and  did  re- 
fuse to  receive  them.  It  is  next  the  duty  of  the  trustee 
to  appoint  special  deputies  for  the  purpose.  No  such, 
however,  were  appointed.  The  law  then  provided  that, 
in  default  of  the  appointment  and  qualification  of  such 
deputies,  the  trustee  himself  should  execute  the  distress 
warrants.  The  testimony  shows  that  the  distress  war- 
rants were  in  his  hands,  but  it  does  not  appear  that  he 
made  any  attempt  to  execute  any  of  them,  and  certainly 
not  as  to  Paul  E.  Schink.  As  to  this  property,  whai 
the  taxes  became  delinquent,  the  trustee  placed  the  mat* 
ter  in  the  hands  of  the  back-tax  attorn^,  and  he  made 
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the  sale,  as  previously  stated.  However,  it  is  shown  in 
the  testimony  that  Paul  E.  Schink  had  no  personal  prop- 
erty in  this  State,  and  that  as  to  him,  therefore,  the  is- 
suing of  a  distress  warrant  would  have  been  merely  a 
formal  matter.  We  do  not  think  it  necessary  to  go  into 
the  question  as  to  whether  or  not  the  tax  sale  was  void 
by  reason  of  the  failure  to  execute  the  distress  warrant, 
the  ground  upon  which  we  have  already  placed  our  de- 
cision being  sufficient  to  dispose  of  the  case. 

It  is  next  insisted  by  Haynie  and  wife,  for  the  benefit 
of  the  latter,  that  at  all  events  she  is  entitled  to  a  first 
lien  for  taxes  paid  and  for  repairs  made  upon  the  prop- 
erty. Ui)on  this  subject  the  chancellor  decreed  that  the 
defendant,  Mrs.  Lula  S.  Haynie,  was  entitled  to  have 
refunded  to  her  the  taxes  paid  by  her  with  interest  there- 
on. He*  thereupon  referred  the  case  to  the  master  to 
take  and  state  an  account  and  make  a  report  showing 
the  amount  of  taxes,  with  interest,  paid  by  Mrs.  Haynie, 
together  with  improvements  made  on  the  property  pur- 
suant to  the  authority  given  by  an  interlocutory  decree 
at  the  time  J.  B.  Haynie  was  appointed  receiver 
in  the  cause  on  April  15, 1901.  The  decree  last  referred 
to  contained  the  recitation  that  the  property  in  contro- 
versy had  been  condemned  by  the  city  authorities  as  un- 
safe, and  therefore  that  certain  repairs  were  necessary. 
That  decree  then  appointed  J.  B.  Haynie  receiver,  and 
directed  him  to  take  charge  of  the  property  and  make 
such  repairs  as  he  might  deem  necessary  under  the  cir- 
cumstances, and  collect  rents,  and  that  the  cost  of  these 
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repairs  should  not  exceed  |100 ;  the  decree  further  pro- 
vided that  the  amount  thus  expended  should  be  reim- 
bursed to  him  out  of  the  first  rents  collected,  or,  if  the 
property  should  be  sold  before  a  sufficient  amount  should 
be  received  from  the  rents,  then  that  the  balance  should 
be  a  prior  lien  on  the  proceeds  of  the  sale.     In  the  decree 
containing  the  reference  above  referred  to,  the  master 
was  directed  to  ascertain  and  report  the  amount  of  rents 
collected,  in  money  or  otherwise,  from  the  property  by 
Mrs.  Lula  S.  Haynie  and  her  husband,  J.  B.  Haynie,  to- 
gether with  interest  thereon,  from  the  date  of  maturity 
of  the  same:     The  foregoing  order  of  reference  was  not 
executed,  for  the  reason  the  chancellor  allowed  an  ap- 
peal from  the  decree  by  Haynie  and  wife.     This  decree 
so  far  as  it  affected  the  rights  asserted  by  the  complain- 
ants in  respect  of  indebtedness  claimed  by  them,  and 
their  application  to  enforce  the  lien  therefor,  has  already 
been  disposed  of  in  a  preceding  portion  of  this  opinion. 
There  is  nothing  now  left  for  consideration  except  the 
matter  of  the  reference  above  mentioned.    We  are  of 
opinion  that  the  chancellor  was  correct  in  allowing  the 
taxes  and  the  improvements  made  under  the  order  before 
referred  to.     But  the  defendant  J.  B.  Haynie  testifier 
that  repairs  and  improvements  were  made  amounting  to 
a  considerably  larger  sum  that  that  within  which  the 
chancellor  confined  Mrs*  Haynie's  claim.     It  is  unneces- 
sary that  we  should  set  these  items  out.    Mr.  Haynie 
testifies  that  the  answer  of  himself  and  of  his  wife  sets 
out  certain  of  these  repairs  and  improvements  truly  and 
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correctly^  and  that  exhibit  2  to  his  deposition  sets  ont 
other  items  paid  since  the  filing  of  the  answer.  The  an- 
swer states  in  bulk  f  161.58  paid  in  repairs  and  perma- 
nent improvements,  and  in  addition  sets  out  two  items 
of  insurance,  16.60  and  f  13.20,  |1.25  for  the  Crutchfield 
deed  and  f  1.50  for  recording  that  deed.  Exhibit  No.  2 
sets  out  sundry  other  items  less  taxes,  aggregating  about 
|150.  We  do  not  think  that  the  defendant  should  be 
allowed  improvements  any  further  than  the  chancellor 
allowed  them.  Under  the  finding  of  facts  they  cannot 
be  held  to  have  been  possessors  in  good  faith,  and  for 
that  reason  must  be  denied.  Code,  section  3261 ;  State 
V.  Railroad,  6  Lea  378 ;  Masson  v.  Swan,  6  Heis.  455 ; 
Nelson  v.  Allen,  1  Yerg.  383;  Cooke,  298;  McKvnley  v. 
Holleday,  10  Ya*.  477 ;  Frierson  v.  Blanton,  1  Bax.  274 ; 
Bell  V.  Bowers,  4  Cold.  314.  The  reason  applies  even 
more  strongly  to  those  improvements  which  were  made 
after  the  filing  of  the  bill. 

It  results  that  the  decree  of  the  chancellor  must  be 
affirmed  with  the  costs  of  this  court  and  the  court  below. 

All  the  judges  concur. 
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(NA8HVILLE.     FEBRUARY  8,  1902.) 

Affirmed  by  the  Supreme  Court  without  modification, .  March  18»  1901 

1.  SEPARATE  ESTATE.    6f  Wife  In  Stock  of  Goods  Acquired  In 
Business. 

A  stock  of  goods  accumulated  by  the  wife  during  coverture,  in  car- 
rying on  a  business  in  her  own  name  by  her  husband's  consent, 
and  to  which  property  he  never  made  claim,  is  the  separate 
estate  of  the  wife,  but  said  separate  estate  ceased  at  her  death. 
{Post,  pp.  689,  690.) 

Cited:  Snodgrass  v.  Hyder,  11  Pick.  668;  Carpenter  v.  Franklin, 
6  Pick.  142;  Brown  v.  Brown,  6  Hum.  126. 

2.  IVIARRIED  WOMEN.  In  Business  In  Own  Name.    EsUte  Liable 
for  Debts. 

Under  the  provisions  of  the  Acts  of  1897«  ch.  82,  sec  1,  making 
married  women  engaged  in  the  mercantile  or  manufacturing 
business  in  their  own  name,  etc.,  liable  as  femei  90le,  a  wife's 
creditors,  on  her  decease,  are  given  preference  before  those  of 
her  husband,  and  he  takes  jure  mariti,  in  her  estate  so  acquired, 
only  such  surplus  as  may  be  left  after  the  payment  of  her  law- 
ful debts.    {Post,  pp.  690,  691.) 

Cited:     Hays  v.  Bright,  11  Heis.  826;  McKay  v.  Allen,  6  Yer.  46, 

60;  Hamrico  v.  Laird,  10  7er.  222. 
Acts  construed:    Acts  1897,  ch.  82,  sec.  1. 

8.    PARTIES.    Sheriff  Proper,  to  Bill  to  Enjoin  Sale  Under  Execu* 

tlons. 
It  is  not  good  ground  for  demurrer  that  the  sherifP  who  has  levied 
executions  on  the  property  in  question  is  made  the  only  defend- 
ant to  a  bill  brought  to  enjoin  him  from  selling  it  under  the 
levies  and  the  execution  creditors  are  not  made  parties.  {Post, 
pp.  691.) 
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4.  SAME.    Creditors  Under  Acts  1897,  Ch.  82. 

Defendants,  being  execution  creditors  of  the  husband  of  a  de- 
ceased feme  80le  whose  estate  is.  under  the  Acts  of  1897,  liable 
first  to  her  creditors  in  exclusion  of  those  of  her  husband,  can 
not  raise  the  question  whether  the  complainants  constitute  all 
the  creditors  of  her  estate  or  not,  the  property  having  been  held 
liable  for  her  debts  and  the  complainants'  debts  being  found 
Just  ones.    (Poat,  pp.  591,  592.)) 

5.  DISTRIBUTION.    Chancery  Will  Make  Though  Bills  Filed  for 
Receiver,  When. 

The  administrator  being  before  the  court  and  making  no  objection, 
the  chancery  court,  having  acquired  Jurisdiction,  will  distribute 
the  estate,  although  the  bills  were  filed  quia  timet  for  a  receiver 
to  preserve  the  goods  until  an  administrator  could  be  appointed, 
and  said  administrator  had  been  appointed.    {Post,  p.  592.) 

6.  INSOLVENCY.     Married  Woman's  Estate.    Acts  1897,  Ch.  82, 
Sec.  f. 

Creditors  of  a  deceased  married  woman  under  the  Acts  of  1897, 
ch.  82,  sec.  1,  making  married  women  who  engage  in  business 
in  their  own  names,  etc.,  liable  as  femes  sole  for  debts  contracted 
in  carrying  on  said  business,  do  not  need  to  suggest  in  the 
county  court  the  insolvency  of  the  estate  upon  filing  a  bill  in 
chancery  for  a  receiver  to  preserve  the  goods  until  the  appoint- 
ment of  an  administrator,  distribution,  etc.    {Post,  p.  592.) 

7.  AFFIDAVIT  TO  ACCOUNT.    What  it  Proves.    Acts  1897,  Ch. 
82,  sec.  1. 

In  the  absence  of  testimony  to  the  contrary,  affidavits  to  ac- 
counts are  held  to  be  sufficient  proof  of  the  amount  of  the  ac- 
counts, the  Items,  and  that  the  goods  were  furnished  to  a  mar- 
ried woman  for  the  purposes  of  a  business  she  was  carrying  on 
ii^  her  own  name,  and  for  debts  contracted  in  carrying  on  which 
she  was,  under  the  Acts  of  1897,  ch.  82,  sea  1,  made  liable  as 
a  feme  sole.    (Post,  pp.  692,  593.) 
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FROM  MOORE. 


Appeal  from  the  Chancery  Court  of  Moore  County. — 
Walter  S.  Bearden^  Chancellor. 

Thos.  N.  Greer^  Samuel  B.  Motlow,  Jno  L.  Nob- 
man,  William  B.  Bates,  Arthur  Cbownovbr,  for 
Weatley  et  als. 

Parks  &  Parks,  for  Woodard. 


Neil,  J. — The  chief  question  to  be  determined  in  this 
case  arises  under  chapter  82,  Acts  of  1897.  This  act  is 
entitled  "An  act  to  define  the  liability  of  married  women 
upon  their  contracts  when  engaged  in  the  mercantile  or 
manufacturing  business."  Section  1  reads  as  follows: 
"That  when  married  women  are  engaged  in  the  mercan- 
tile or  manufacturing  business  in  their  own  names,  or 
by  an  agent  or  as  a  partner,  they  shall  be  liable  for  the 
debts  incurred  in  the  conduct  of  such  business  as  if  they 
were  feme  sole,  and  no  plea  of  coverture  shall  aTail  in 
such  cases."  The  second  section  provides  that  the  act 
shall  take  effect  from  and  after  its  passage.  It  was 
passed  April  30, 1897,  and  was  on  the  same  day  approved 
by  the  governor. 
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The  facts  under  which  the  question  arises  are  as  fol- 
lows :  On  and  prior  to  February  27,  1900,  Mra  M.  P. 
Riddle,  a  married  woman,  was  engaged  in  the  mercan- 
tile business  at  Lois,  a  town  in  Moore  county,  of  this 
State.  While  so  engaged  she  incurred,  in  the  conduct 
of  that  business^  the  debts  claimed  by  the  complainants 
in  their  bill.  She  died  February  27, 1900,  leaving  these 
debts  unpaid.  Immediately  upon  her  death  the  defend- 
ant, Giflford  Woodard,  as  sheriff  of  Moore  county,  levied 
sundry  executions  upon  the  stock  of  goods  as  the  prop- 
erty of  W.  B.  Riddle,  the  surviving  husband  of  Mrs. 
M.  F.  Riddle,  for  the  purpose  of  enforcing  certain  judg- 
ments owing  by  W.  B.  Riddle  to  the  plaintiffs  in  those 
executions.  Thereupon  the  complainants,  as  creditors 
of  Mrs.  Riddle,  filed  their  bill  to  enjoin  the  sheriff  from 
selling  this  property  as  the  property  of  the  husband,  and 
asking  the  appointment  of  a  receiver,  to  the  end  that 
the  property  might  be  preserved  and  ultimately  sold  for 
application  to  their  debta  During  the  progress  of  the 
cause  W.  B.  Riddle  qualified  as  administrator  of  his  de- 
ceased wife,  and  on  his  own  application  was  made  parly 
complainant  in  the  bill,  and  joined  in  the  relief  therein 
sought. 

While  Mrs.  Riddle  was  carrying  on  the  business  in  her 
own  name  she  accumulated  a  valuable  stock  of  goods. 
Her  husband  consented  that  she  might  carry  on  this 
business  and  that  the  property  accumulated  therein 
should  be  her  property,  aild  he  never  at  any  time  made 
any  claim  to  it,  but  always  treated  it  as  her  property. 
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It  is  conceded  upon  both  sides  that  the  property  bo  ac- 
cumulated was  the  separate  estate  of  the  wife,  and  such 
it  was,  we  think,  in  law.  Snodgrass  v.  Hyder,  11  Pick. 
668 ;  Carpenter  v.  Frankling,  5  Pick.  142.  Bath  sides 
concede  that  upon  the  death  of  the  wife  the  separate  es- 
tate ceased,  and  such  is  the  general  rule,  there  being  no 
words  in  the  settlement  carrying  its  qualities  as  a  sepa- 
rate estate  beyond  the  death  of  the  wife.  Brown  T. 
Brown,  6  Hum.  126. 

But  it  is  insisted  by  the  complainants  that  the  right 
of  the  husband  to  take  the  property  jure  mariti  is  sub- 
ject to  two  conditions :  first,  that  he  or  some  other  per- 
son must  administer,  and,  secondly,  that  the  wif e^s  debts 
must  be  paid,  and  he  can  take  only  the  surplus  as  bene- 
ficial owner.  Both  propositions  are  sustained  by 
Hayes  V.  Bright,  11  Heis.  325,  and  the  second  proposi- 
tion by  McKay  v.  Allen,  6  Ter.  45  and  50;  Hamrico  T. 
Laird,  10  Yer.  222.  These  cases  refer  to  debts  con- 
tracted by  the  wife  dum  sola.  But  the  reason  of  the 
rule  would  apply  to  debts  contracted  by  the  wife  under 
the  statute  which  we  have  copied  above.  We  therefore 
hold  that  in  such  a  case  the  husband  can  take  in  the 
wife's  property  only  such  surplus  as  may  be  left  aftar 
the  payment  of  her  lawful  debts,  including  those  in- 
curred under  the  provisions  of  the  act  above  referred  to; 
and,  further,  that  as  to  such  property  the  creditors  of 
the  husband  must  be  postponed  to  those  of  the  wife.  The 
chancellor  so  held,  and  directed  a  reference  to  the  mas- 
ter for  the  ascertainment  of  the  funds  availahle  for  dis- 
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tribntion  among  the  complainant  creditors,  this  fund 
arising  frcHn  a  sale  of  the  goods  after  deducting  certain 
prior  charges,  as  to  which  charges  no  complaint  is  made 
in  this  court  by  any  of  the  parties. 

The  foregoing  disposes  of  the  whole  merits  of  the 
controversy.  There  were  some  technical  objections 
made^  however,  which  we  shall  now  briefly  dispose  of. 
The  first  of  these  questions  is,  that  the  complainant 
made  only  the  sheriff  a  defendant,  and  not  the  creditors 
whose  execution  he  held.  This  waa  made  the  ground  of 
a  demurrer  to  the  bill.  We  do  not  think  there  is  any- 
thing in  this  objection.  A  levy  of  execution  on  personal 
property  vests  the  title  in  the  sheriff.  The  defendant* 
Woodard  was,  therefore,  properly  made  a  party  in  the 
present  case.  He  might  have  relieved  himself  from 
cost  and  expenses  by  giving  notice  to  the  persons  whom 
he  represented  or  for  whom  he  acted,  and  upon  their  fail- 
ure to  do  so  he  might  have  abandoned  it ;  but  it  was  not 
a  good  ground  for  demurrer  that  he  was  made  a  party 
defendant  to  a  bill  brought  by  persons  interested  in  the 
property,  for  the  purpose  of  enjoining  him  from  selling 
it  for  the  debts  of  a  third  person.  In  addition  to  this, 
even  if  there  had  been  any  technical  error  on  the  part 
of  the  court  below  in  declining  to  sustain  the  demurrer 
on  this  grpund,  the  whole  matter  was  cured  by  the  di- 
rection in  the  decree  which  exonerated  the  sheriff  from 
cost,  and  ordered  that  these  expenses  should  be  taken 
out  of  the  fund. 

It  is  next  insisted  that  the  chancellor  was  in  error  in 
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rendering  the  decree  he  did  render,  because  it  does  not 
appear  whether  the  complainants  constitute  all  of  the 
creditors  of  Mrs.  Biddle.  The  property  having  been 
held  liable  for  her  debts,  and  the  complainant's  debts 
being  found  just  ones,  this  is  a  question  with  which  the 
defendants  have  no  concern. 

The  next  objection  is  that  the  bills  were  filed  merely 
quia  timet,  to  secure  the  appointment  of  receiver  and 
preserve  the  goods  until  an  administrator  was  appointed, 
and  that,  the  administrator  having  been  appointed,  the 
bill  should  have  been  dismissed  and  the  property  turned 
over  to  him.  There  is  nothing  in  this  objection.  The 
chancery  court  having  acquired  jurisdiction  of  the  prop- 
erty under  the  circumstances  previously  stated,  might 
well  go  forward  and  distribute  it,  the  administrator  be- 
ing before  the  court  and  making  no  objection. 

The  next  objection  is  that  Mrs.  Riddle's  estate  was 
never  suggested  as  an  insolvent  estate  before  the  clerk 
of  the  county  court  of  Moore  county.  This  was  not  nec- 
essary. Under  the  facts  stated  the  complainants  had 
the  right  to  file  the  bill  for  the  protection  and  distribu- 
tion of  the  fund. 

The  next  and  last  assignment  of  error  embraces  the 
matter  which  we  have  treated  above  as  the  principal 
question  in  the  case.  This  we  have  already  decided  ad- 
versely to  the  complainant's  contention. 

Before  closing  the  opinion  we  should  advert  to  a  point 
made  by  the  defendant  as  to  the  sufficiency  of  the  proof 
of  the  claims  of  the  complainants.     It  is  urged  that  it 
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does  not  snfflciently  appear  that  these  debts  were  con- 
tracted by  Mrs.  Riddle  in  the  conduct  of  her  mercantile 
business.  The  testimony  shows  that  she  was  carrying 
on  a  mercantile  business  at  Lois  during  the  time  these 
debts  were  accruing^  and  the  complainants  furnished 
sworn  accounts  under  the  statute  for  merchandise  fur- 
nished her  at  Lois,  giving  the  articles  and  the  price.  The 
court  can  see  from  these  accounts  that  they  are  made  up 
of  such  articles  as  would  usually  compose  a  mercantile 
stock.  In  the  absence  of  any  testimony  to  the  contrary, 
we  think  these  affidavits  are  sufficient,  not  only  to  show 
the  amounts  of  the  accounts,  but  also  the  items  of  which 
they  were  composed,  and  that  they  were  furnished  to  her 
in  her  aforesaid  mercantile  business.  To  hold  the  con- 
trary would  be  sticking  in  the  bark. 

It  results  that  there  is  no  error  in  the  decree  of  the 
chancellor,  and  it  must  be  affirmed.  The  costs  of  the 
court  below  will  be  paid  as  directed  by  the  chancellor 
out  of  the  fund.  The  cost  of  this  court  will  be  paid  in 
the  same  way.  If  any  surplus  remains  it  will  be  paid 
to  the  defendant  on  the  execution  levied  by  him.  The 
cause  will  be  remanded  for  further  proceedings. 

All  the  judges  concur. 


8  Tenn  Chan— (38) 
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et  aZ. 

(NASHVILLE.    MARCH  4,  1902.) 

Affirmed  by  the  Supreme  Coart  without  modification,  February  18, 1008. 

1.  EXCEPTION.    To  Record  of  Another  Case.     Not  Well  Taken, 
When. 

On  the  introduction  of  the  record  of  another  case  as  part  of  com- 
plainant's chain  of  title,  exceptions  -were  not  well  taken  on 
the  grounds: 

(1)  That  It  Is  not  shown  by  said  record  that  the  case  was  dis- 
posed of  In  the  supreme  court,  where  a  decree  of  the  chancery 
court  to  which  said  case  was  remanded  recites  that  the  land  in 
question  was  sold  In  pursuance  of  the  final  decree  of  the  su- 
preme court  so  directing,  and  the  bill  of  exceptions  fails  to  ex- 
cept to  said  recital  and  shows  that  the  procedendo,  though  not 
copied  In  the  record,  was  before  the  chancellor. 

(2)  Nor  on  the  ground  that  the  heirs  of  the  defendant  in  that 
case  were  not  before  the  court,  where  said  record  shows  that 
his  widow  was  before  the  court  and  It  was  prima  facie  estab- 
lished that  she  was  his  sole  heir,  devisee  and  executrix.  {Postj 
pp.  606-609.) 

2.  SPECIAL  ENTRY.      What    Constitutes.      Younger    Grant   on 
Older  £ntry  Passes  Superior  Title. 

Where  It  appears  from  undisputed  testimony  of  a  witness  and 
from  the  entry  Itself  that  the  objects  and  localities  called  for 
in  said  entry  were  notorious,  well  known  and  easily  ascertained^ 
and  that  any  one  acquainted  with  that  general  region  wonld 
know  from  the  description  in  the  entry  where  the  land  was  and 
could  have  easily  located  It.  such  entry  Is  a  special  entry,  and 
the  date  of  title  to  the  land  called  for  therein  Is  fixed  by  the 
date  of  the  entry,  and  a  grant  founded  on  said  prior  special  en- 
try gives  a  title  superior  to  that  of  an  older  grant  but  founded 
on  a  younger  entry.     (Post,  pp.  609-613.) 

Cited:    Wood  v.  Elledge,  11  Heis.,  607. 
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3.  8AM&  Interlock  With  Grant.  Conveyance. 
Grants  4730  and  4732  interlock  with  6214,  the  latter  being  founded 
on  a  prior  special  entry.  Grants  4730  and  4732  set  out  the  metes 
and  bounds  of  the  tracts  conveyed  and  then  expressly  except 
"land  previously  appropriated."  All  three  grants  were  issued  to 
the  same  grantee.  He  conveyed  4730  and  4732  in  the  year  1839, 
not  setting  out  metes  and  bounds,  but  referring  to  the  number 
and  name  of  the  entry,  date  and  number  of  the  grant  and  num- 
ber of  acres  conveyed  by  the  grant.  In  1853  he  conveyed  grant 
6214.  The  question  Is  as  to  whether  the  interlock  of  grants 
4730  and  4732  with  6214  was  conveyed  by  the  deed  of  1839. 
Held:  That  the  title  under  grant  6214,  being  founded  on  a  prior 
'  special  entry,  is  an  older  title,  and  that  therefore  the  lands 
within  that  grant  had  been  appropriated  before  4730  and  4732 
were  issued^  and  that,  as  to  the  conflict  in  the  boundaries, 
grants  4730  and  4732  do  not  by  their  terms,  not  setting  out 
metes  and  bounds,  purport  to  convey,  or  transfer  any  of  this 
interlock,  and  do  not  constitute  even  color  of  title  thereto,  and 
that  the  deed  of  1839  did  not  convey  this  interlock.  (Post,  pp. 
611-620.) 

Cited:    Bleidorn  v.  Pilot  Mountain  C.  &  M.  Co.,  5  Pick.  210. 

Cited  and  distinguished:    Coal  Creek  Mining  Co.  v.  Heck,  15  Lea, 
498. 

4*  EVIDENCE.  Deeds  Admissible  Though  Previously  Held  to  Vest 
Title  Subject  to  Equitable  Mortgage. 
BiXceptions  are  not  well  taken  to  the  introduction  of  deeds  to  the 
lands  in  question,  under  which,  in  a  previous  suit  between  com- 
plainant and  a  difTerent  defendant  from  those  in  this  suit,  com- 
plainant was  held,  in  connection  with 'a  settlement  made  by  him 
with  said  defendant,  to  hold  title  to  said  lands  subject  to  an 
equitable  mortgage  in  said  defendant's  favor.  Said  deeds  are 
admissible  as  showing  the  steps  complainant  had  taken  to  ac- 
quire title  to  the  land  and  the  nature  and  character  of  his  x:laim 
at  various  times.    {Post,  pp,  620-626.) 
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5.  P088E88I0N.    Adverse,  Notorious.    Tenant  at  Will. 

S.  haying  color  of  title  thereto,  authorised  B.,  by  letter,  to  "take 
possession  of  four  or  five  acres  of  land,  part  of  grant  6214/'  and 
occupy  same  as  his  tenant  at  will.  He  also  orally  authoriied 
B.  to  "bum  firewood  from  where  you  please  and  make  nU8 
where  you  please  and  clear  land  where  you  please."  Under  this 
authority,  two  small  parcels  of  land  were  cleared  on  said  grant 
€214.  For  about  eighteen  years  said  tenant  at  will  remained 
80  in  possession,  it  being  generally  known  that  said  possesaiofi 
was  claimed  under  S.,  who  surveyed  the  grant  and  made  im- 
provements  and  inclosures  on  it 

Held:  The  posseesioxit  of  the  tenant  at  will  was  not  restricted  aa 
to  any  particular  boundary,  and  therefore  extended,  for  the 
benefit  of  the  landlord,  to  the  limits  of  his  grants  and  was  ad- 
verse, open,  notorious,  continuous  and  peaceable,  and  veated 
title  in  said  landlord  to  the  whole  of  grant  6214.  (Post,  ppj  €26- 
632.) 

Cited:  Ross  v.  Cobb,  9  Yer.  471;  Mining  Co.  v.  Heck,  15  Lea 
513;  10  Pet.  444. 

Cited  and  distinguished:  Ross  v.  Cobb,  9  Yer.  471;  MassengiU 
V.  Boyce,  11  Hum.  114;  Brown  v.  Johnson,  1  Hum.  264;  Kln- 
caid  V.  Meadows,  3  Head  191. 

6.  CONTRACT  TO  CONVEY.     Instrument  Construed  as. 

An  instrument  recited  that  the  grantor  "hath  given  and  granted, 
aliened,  enfeoffed  and  confirmed,  and  do  give,  grant,  alien, 
enfeoff  and  confirm,"  certain  lands.  Conditions  are,  however, 
then  set  out,  being  that  the  grantees  "are  now  to  take  posses* 
sion  of  the  farm"  and  cultivate  it«  are  to  support  the  grantor 
(their  father)  and  his  wife  during  their  lives;  that  the  instro- 
ment  is  not  to  be  recorded  until  after  the  death  of  the  grantor 
and  his  wife;  that  "on  the  above  conditions  being  complied  with 
In  full,  then,  and  not  until  then,  the  title  to  the  aforesaid  land 
and  personal  property  shall  be  fully  and  completely  vested  In 
the  said"  grantees. 

Held:     This  instrument  is  not  a  testamentary  paper,  neither  did 
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title  thereumder  at  once  vest  in  the  grantees,  but  the  paper  is 
an  indenture  or  contract  providing  that  the  title  to  the  land 
was  to  pass  and  the  conveyance  to  become  effective  on  the  per- 
formance of  certain  conditions  made  precedent  by  the  terms  of 
the  instrument    {Post,  pp.  632-643.) 

Cited:  Topp  v.  White,  12  Heis.  168  et  seg,;  McNairy  v.  Thomp- 
son, 1  Sneed  149;  N.  ft  N.  W.  R.  R.  v.  Jones  and  Baker,  2  Cold. 
683;  Cames  v.  Apperson  ft  Co.«  2  Sneed  564;  Kissom  &  Keeler 
V.  Nelson,  2  Heiq.  8;  Babb  v.  Mosby,  7  Lea  105. 

7.  NONDELIVERY.  Of  Instrument.  Facts  Indicating. 
The  facts  that  a  contract  to  convey  land  was  not  registered  for 
many  years  after  the  death  of  the. grantor  and  his  wife  and  one 
of  the  grantees;  that  it  is  not  known  who  then  offered  it  for 
probate;  that  the  widow  of  the  grantor  claimed  all  the  land  re- 
ferred to  in  this  instrument  as  having  been  devised  to  her 
imder  the  will  of  her  husband,  and  made  conveyances  of  it,  her 
deeds  to  same  being  witnessed  by  her  son,  the  surviving  grantee 
under  said  contract  to  convey,  and  who  was  looking  after  her 
business  by  witnessing  her  conveyances,  and  is  therefore  held 
to  have  known  the  contents  of  her  deeds — ^lead  to  the  conclu- 
sion that  the  paper  was  not  delivered  and  did  not  take  effect. 
{Post,  pp.  643-651.) 

Cited  and  distinguished:  Gtoodwin  v.  Ward,  6  Bax.  107;  Cumber- 
land Land  Co.  v.  Daniel,  52  S.  W.  R.  446;  Davis  v*  Garrett,  91 
Tenn.  148. 

B.    POSSESSION.    Not  Adverse,  When. 

Complainant  has  title  to  grant  6214,  included  in  which  is  the  land 
in  dispute,  the  Q.  tract,  claimed  by  defendant  Part  of  this 
O.  tract  is  admitted  by  complainant  to  have  been  sold  by  de- 
fendant's vendors  prior  to  the  acquisition  by  complainant  of 
title  to  the  G.  tract,  and  to  this  part  complainant  does  not  set 
up  title.  Afterward  part  of  the  land  so  sold  was  repurchased 
by  defendant's  vendors  and  held  by  them.  The  possession  of 
the  part  so  repurchased  is  not  adverse  to  complainant's  pos- 
session of  the  remainder  of  the  G.  tract    (Post,  p.  652.) 
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Cited:  Robs  v.  Cobb,  9  Ter.  470;  Coal  Creek  Mining  Co.  t.  Heck, 
16  Lea  606,  616;  Kelley  ▼.  Hare,  1  Hum.  168;  Snoddy  t. 
Kreutch,  8  Head  302;  Tilghman  t.  Balrd,  2  Sneed  196;  6  Wheat 
123. 

9.  REGISTRATION.  Later  Deed  First  Registered.  Notice. 
Before  the  registration  of  the  instrument  relied  upon  by  defend- 
ant, several  conveyances  had  been  executed  and  recorded,  con- 
yejring  the  land  in  dispute  to  complainan;t's  vendors.  The  de- 
fendant failing  to  bring  home  to  complainant  or  his  vendors 
notice  of  the  prior  deed  relied  upon  by  defendant,  but  the  one 
last  registered,  said  deed  did  not  take  efPect  as  to  complainant 
and  his  vendors,  who  claim  under  deeds  registered  befbre  tlie 
one  relied  on  by  defendant.    (Post,  pp.  662-666.) 

Code  construed:    Shan.,. sees.  8749,  8761. 

10.  SPECIAL  ENTRY.    Boundaries  Identical  With  Adjacent  Older 
entries. 

That  is  held  to  be  a  special  entry,  the  calls  of  which  are  identical 
with  the  boundaries  of  adjacent  older  entries  which  have  been 
surveyed,  their  comers  being  well  known  and  well  established 
in  the  community  where  the  land  is  located,  the  grants  and 
surveys  of  same  being  of  record.      (Post,  pp.  666-669.) 

11.  ADVERSE  POSSESSION.     Pacts  Constituting. 

Where  a  deed  from  T.  E.  to  G.  ft  H.  is  not  produced  nor  its  exe- 
cution  proven,  but  it  is  shown  that  H.  lived  from  1863  to  1859 
on  the  said  tract  of  land  (three  hundred  acres)  and  kept  np 
improvements  thereon  until  it  was  conveyed  in  1861  by  O.  and 
H.  to  D.;  that  at  that  time  there  were  thirty  or  forty  acres 
cleared  and  improved;  that  these  improvements  were  kept  np 
by  D.  until  they  were  burned  in  1870«  and  that  then  the  only 
Improvements  kept  up  was  an  inclosure  of  about  aa  acre,  and 
that  this  was  at  all  times  kept  up,  used  and  in  cultivation— this 
IM>ssession  is  a  sufficient  assertion  of  ownership  and  notice  of 
adverse  holding  of  the  whole  tract.    tPott,  pp,  669-662.) 
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12.  CHAMPERTY.    Deed  Void  for. 

Deed  made  in  1869  by  B.  to  B.,  to  a  large  tract  of  land,  held  to  be 
champertouB  as  to  part  thereof,  which  was  then  held  adrersely 
by  D.     (Po8t,  p.  662.) 

13.  ADVER8E  P088E88I0N.    Facte  Conttltutlno. 

A  tract  of  land  within  the  boundaries  of  grant  claimed  by  com- 
plainants was  sold  to  C.  under  chancery  decree  in  1867,  sale 
confirmed  and  deed  given  by  the  clerk  and  master  in  1869.  C. 
went  into  possession  and  afterward  sold  to  D.  The  testimony 
shows  that  D.  has  kept  up  on  the  place  for  about  twenty  years 
or  more  a  house,  stable  and  lot  fenced;  that  cattle  were  kept 
thereon,  cabins  built,  coal  openings  made  and  kept  up,  etc. 
This  possession  is  held  to  be  open,  obvious,  notorious^  contin- 
uous and  adverse.    {Post^  pp.  662-664.) 

14.  B0UNDARIE8.    Refusal  to  8urvey  Not  Ground  for  Remanding, 
When.    Maps. 

There  being  no  issues  as  to  boundaries  in  this  case,  while  it  would 
not  have  been  unwise  for  the  chancellor  to  have  ordered  a  sur- 
vey under  direction  of  the  court,  on  application  of  the  complain- 
ants, of  the  land  in  controversy^  his  refusal  to  do  so  is  not  sufli- 
cient  ground  for  remanding  the  case.  In  adopting  for  reference 
the  maps  herein  referred  to,  the  court  does  not  thereby  decide 
that  the  boundaries  are  in  all  reelects  correctly  located  thereon. 
{Post,  pp.  664,  665.) 

15.  NEW  TRIAL.  Assignment  of  Error  for  Refusing  Overruled. 
The  assignment  of  error  is  overruled  which  alleges  that  the  chan- 
cellor erred  in  refusing  complainants  a  new  trial,  this  court 
having  decided  the  point  urged  below  as  ground  for  the  new 
trial.  The  affidavit  accompanying  the  petition  for  new  trial, 
complainant  having  had  opportunity  to  bring  forward  the  proof 
therein  mentioned,  is  not  sui&cient  ground  for  a  new  trlaL 
{Post,  pp,  666,  666.) 


^ 
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FROM  WHITE, 


Appeal  from  the  Chancery  Court  of  White  County.— 
T.  J.  FiSHEB^  Chancellor. 

Jno.  p.  Helms  and  Smith  &  Lousden^  for  Savage. 

jABYis  &  Hill  and  Snodgbass  &  Fancheb  and  Mo 
NuTT  &  Fisher^  for  Bon  Air  Coal;  Land  &  Lumber  Co. 


Barton^  J. — This  is  an  ejectment  suit  brought  by 
John  H.  Savage,  J.  M.  Gaut  and  B.  E.  Burnham  against 
the  Bon  Air  Coal,  Land  &  Lumber  Co.,  W.  W.  Bush, 
Wm.  E.  Hones,  Elijah  Bandalls,  Chas.  Comstock,  Mil- 
ton Stewart,  C.  E.  Snodgr{u»,  E.  Scarboro,  John  Lewis, 
S.  Gilson,  Morris  Schwerin  and  J.  M.  Overton. 

The  bill  bgAh  to  recover  the  lands  described,  and  to 
remove  as  clouds  the  claims  of  defendants  to  the  land 
described  in  the  bill. 

The  defendants  J.  M.  Overton,  Chas.  Comstock  and 
W.  W.  Bush  disclaimed  any  interest  in  the  property 
sued  for.  The  defendant  C.  E.  Snodgrass  disclaimed 
any  interest  in  the  land  sued  for  except  to  a  tract  of 
three  hundred  acres  granted  to  James  Scarboro,  by  grant 
No.   7901.      The  defendant  Bon  Air  Coal,   Land  ft 
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Lumber  Co.  disclaimed  title  to  all  the  lands  except  cer- 
tain portions  which  are  designated  in  red  lines  on  the 
map,  exhibit  A  to  the  original  bill.  Defendants  W.  W. 
Jones  and  M.  Schwerin  plead  not  guilty  to  the  bill.  The 
defendants  Elijah  Bandalls,  Milton  Stewart,  John 
Lewis  and  E.  Scarboro,  made  no  defense,  and  judgment 
pro  confesao  was  taken  as  to  them. 

After  proof  taken  the  cause  was  heard,  and  the  chan- 
cellor  decreed  that  the  complainant  was  entitled  to  re- 
cover all  the  lands  sued  for  as  against  the  defendants 
Elijah  Bandalls,  Milton  Stewart,  E.  Scarboro  and  John 
Lewis.  The  bill  was  dismissed  as  to  defendants  Over- 
ton, Bush,  Comstock  and  Snodgrass.  The  chancellor's 
decree  to  this  extent  is  not  excepted  to  or  complained  of. 
The  chancellor  further  allowed  the  complainants  to  re- 
cover from  the  defendants  Gilson,  Jones  and  Schwerin 
all  of  the  lands  except  two  tracts  which  are  described  in 
the  decree  and  known  as  the  1,080  acre  tract  and  the  500 
acre  Whitney  tract,  and  that  portion  of  grant  6214  which 
interlaps  with  grant  4730  and  4732,  as  to  which  the 
chancellor  dismissed  the  bill.  -  Complainant  makes  no 
exception  as  to  the  chancellor's  action  as  to  the  500  acre 
Whitney  tract.  The  chancellor  allowed  the  complainant 
to  recover  only  two  small  tracts  against  the  defendant 
Bon  Air  Coal,  Land  &  Lumber  Co.,  which  are  described 
in  the  final  decree.  As  to  the  other  tracts  claimed  by 
said  company  the  chancellor  dismissed  the  bill.  The 
complainant  makes  no  exception  to  the  chancellor's  act- 
ion in  his  decree  as  to  the  Bon  Air  Coal,  Land  &  Lumber 
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Go.  except  as  to  three  tracts  known  in  the  record  as  the 
Warren  tract,  the  Green  tract  and  the  Combs  tract  The 
appeal  reads  as  follows :  ^Trom  as  much  of  said  decree 
as  adjudicates  complainant  not  to  be  the  owner  of  the 
Green  tract,  the  Warren  tract,  the  Combs  tract,  the  Oil- 
son  tract  and  the  interlap  of  the  grants  Nos.  4730  and 
4732,  complainant  excepts  and  prays  an  appeal.^ 

We  here  adopt  and  refer  to,  for  the  purpose  of  show* 
ing  the  general  location  of  the  land  in  controven^,  the 
map*  filed  in  the  transcript  and  marked  exhibit  A  to 
the  answer  of  the  Bon  Air  Coal,  etc.,  Co. 

Many  questions  are  raised  in  the  assignments  of  error 
and  in  the  reply  brief  of  counsel,  the  facts  and  questions 
of  law  being  somewhat  different  as  to  the  several  differ- 
ent tracts.  We  will  therefore  take  up  our  findings  of 
facts  pertinent  to  these  subjects  and  the  questions  of 
law  raised  in  the  order  and  method  pursued  by  ccmi- 
plainant's  counsel  in  the  assignments  of  errors  consider- 
ing the  facts  and  questions  of  law  applicable  to  each 
different  tract  in  its  appropriate  place  and  in  the  order 
fallowed  by  counsel.  Before  coming,  however,  to  a 
separate  and  distinct  treatment  of  the  assignments  of 
error  in  the  order  named  and  as  applicable  to  the  sev- 
eral tracts,  we  will  first  take  up  and  discuss  the  objec^ 
tions  raised  by  the  defendants  to  the  complainants'  de- 
raignment  of  title,  as  these  questions  necessarily  in  a 
large  measure  relate  to  the  complainant's  right  to  re- 

^Exhibit  A  is  not  printed  herein,  but  a  copy  of  such  part  thereof  as  is  thought  to  be 
necessary  to  the  understanding  of  the  opinion  may  be  found  within,  p,  OUL 
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cover  any  land.    Complainant's  chain  and  deraignment 
of  titte  is  as  follows : 

1.  Entry  No.  2351,  which  is  in  the  following  lan- 
guage: '^Anthony  Lance  enters  five  thonsand  acres  of 
land  in  White  county,  on  Cumberland  Mountain,  on  the 
waters  of  the  Caney  Fork,  beginning  at  a  white  oak 
marked  A.  L.  on  the  ridge  on  the  east  side  of  the  turn 
of  the  Caney  Fork,  and  on  the  north  side  of  the  turn- 
pike road  leading  from  Si>arta  to  Kingston,  running 
thence  south,  thence  west,  thence  north,  thrice  east  to 
the  banning  for  complainant,  not  interfering  with  any 
prior  valid  claims,  but  platting  all  such  out  of  the  bounds 
of  this  entry,  including  an  old  air  furnace  bb  near  the 
center  of  this  entry  as  possible  within  one  hundred  yards 
of  said  West  Fork«  Said  furnace  is  supposed  to  have 
been  built  by  the  Indians.  September  28,  1833.  An- 
thony Lance,  Locator.'* 

2.  Grant  No.  6214,  dated  July  6,  1838,  to  Thos.  B. 
Eastland,  the  description  of  which  is  as  follows :  ^^Be- 
ginning at  a  white  oak  marked  A.  L.  on  the  ridge  on  the 
east  side  of  the  West  Fork  of  Caney  River,  and  on  the 
north  side  of  the  turnpike  road  leading  from  Sparta  to 
Kingston,  running  thence  south  crossing  said  road  405 
poles  crossing  the  Caney  Fork  at  780  poles,  again  cross- 
ing the  same  at  980  poles,  in  all  1,140  poles,  to  a  white 
oak,  thence  west  crossing  Ross'  turnpike  road  at  540 
poles,  in  all  1,140  poles>  to  two  blackjacks  standing  on 
the  south  side  of  Duncan  Knob  in  the  east  boundary  line 
of  Robert  M.  Eastland's  five  thousand  acre  entry  at  a 
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point  64  poles  north  of  his  southeast  comer;  thence 
north  crossing  the  turnpike  road  from  Sparta  to  Kings- 
ton crossing  Clifty^  in  all  1^40  poles  to  two  blackjacks 
in  said  line,  then  a  direct  line  the  beginning,  including 
and  excluding  3,122 1-2  acres  of  older  claims." 

3.  A  deed  from  Thos.  B.  Eastland  to  Thos.  Eastland, 
dated  February  9,  1863.  This  conveyance  is  found  on 
pages  197  to  202  of  the  transcript,  and  is  here  referred  to 
and  adopted  as  a  part  of  our  findings  of  fact,  and  the 
conveyances  hereafter  following  are  also  referred  to 
and  adopted  as  a  part  of  our  findings  of  fact,  to  be  fur- 
ther noticed  and  treated  when  found  necessary;  but  at 
present  we  simply  give  pages  of  the  transcript  where 
the  same  are  to  be  found  and  adopt  them  as  if  herein 
fully  set  out 

4.  Will  of  Thos.  Eastland  to  Mary  Eastland,  dated 
March  18, 1860.    Transcript  pages  206  to  210. 

6.  Deed  from  Mary  Eastland  to  Cynthia  H.  Brown, 
dated  February  12, 1869.    Transcript  pages  276  to  278. 

6.  Deed^  from  Cynthia  H.  Brown  to  Edward  F.  Ma- 
hone,  dated  March  13,  1869.  Transcript  pages  203  to 
205. 

7.  Deed  from  Edward  F.  Mahone  to  Josiah  Oak% 
dated  May  13, 1869.     Transcript,  pp.  192  to  197. 

8.  Decree  divesting  title  out  of  Edward  F.  Mahone 
and  Josiah  Oaks  and  vesting  same  in  Nardssa  Saunders^ 
dated  November  14,  1877.  Transcript,  pp.  213  to  215. 
The  record  supporting  this  decree  will  be  found  in  the 
transcript,  pp.  281  to  40a 
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9.  Deed  from  Cynthia  H.  Brown  to  Narcissa  P. 
Saunders,  dated  March  3,  1875.  Transcupt,  pages  190 
to  192. 

10.  SheriflP's  deed  to  Narcissa  P.  Saunders  to  J.  W. 
Baker,  dated  May  22, 1875.  Transcript  249  to  253.  The 
record  supporting  the  deed  will  be  found  in  the  tran- 
script, pp.  215  to  224. 

10 1-2.  Deed  J.  W.  Baker  to  John  H.  Savage,  dated 
September,  1884.    Transcript,  pp.  187  to  189. 

11.  Deed  from  Narcissa  P.  Saunders  to  John  H. 
Savage,  dated  October  16,  1885.  Transcript  pp.  237  to 
240. 

12.  Clerk's  deed  under  tax  sale  in  the  name  of  Cyn- 
thia H.  Brown,  Narcissa  P.  Saunders,  Josiah  Oaks, 
Edward  Mahone,  John  H.  Savage  to  John  H.  Savage, 
dated  March  29, 1887.  Transcript,  pp.  185  to  186.  The 
record  supporting  this  deed  will  be  found  in  the  tran- 
script, pp.  547  to  553. 

13.  Decree  divesting  all  the  title  out  of  Narcissa  P. 
Saunders  and  vesting  in  John  H.  Savage  nine^tenths^ 
and  in  complainants  Gaut  and  Burnham  one-tenth,  ren- 
dered in  the  cause  of  John  H.  Savage  v.  J.  M*.  Gaut,  be- 
gun  in  the  chancery  court  and  litigated  to  the  supreme 
court.     Transcript,  240  to  245  and  528  to  547. 

As  stated,  we  adopt  all  these  papers  as  part  of  our 
findings  of  fact  in  order  that  there  may  be  a  full  and  com- 
plete finding  of  fact  in  the  event  the  case  is  carried  to 
the  supreme  court,  and  we  refer  to  the  deeds  and  papers 
on. the  pages  mentioned,  but  do  not  deem  it  necessary 
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to  Bet  them  out  in  fuU^  and  will  only  refer  to  such  parts 
as  may  be  pertinent  where  special  attacks  upon  this  de- 
raignment  of  title  are  made. 

We  And  that  the  following  objections  to  this  deraign* 
ment  of  title  are  made  by  counsel  for  the  defendants : 

The  first  objection  in  logical  order  is  to  the  eighth  link 
in  the  complainants'  chain  of  title.  This  is  the  decree  di- 
vesting title  out  of  Oaks  and  Mahone  and  vesting  same 
in  Narcissa  Saunders^  and  the  objection  is  that  the  court 
erroneously  permitted  the  record  in  the  case  of  C.  H. 
Brown  against  Josiah  Oaks  read   over  the  defendants' 
exceptions,  and  it  is  said  this  record  does  not  show  that 
the  case  was  finally  heard  in  the  supreme  courts  and 
that  it  appears  that  Josiah  Oaks  died  pending  this  suit, 
and  the  bill  of  revivor  in  the  case  did  not  make  his  heirs 
parties,  and  that  there  was  no  evidence  in  the  case  show- 
ing that  he  made  a  will  or  that  his  widow  was  his  sole 
heir  or  l^atee. 

The  bill  of  exceptions  shows  that  the  defendants  ex- 
cepted in  this  record  on  the  trial  before  the  chancellor, 
first,  because  it  was  not  a  complete  record,  in  that  it 
did  not  show  the  case  had  been  disposed  of  in  the  su- 
preme court,  and,  second,  because  the  bill  of  revivor  in 
the  case  does  not  make  the  heirs  of  Josiah  Oaks  defend- 
ants, and  there  was  no  record  showing  that  Josiah  Oaks 
made  a  will  or  that  his  widow  was  his  sole  heir  or  lega- 
tee, and  that  the  court  had  no  jurisdiction  to  decree  a 
sale  of  the  land  mentioned  in  the  pleadings  in  said  case, 
or  to  divest  title  thereto  out  of  said  heirs  and  vest  in  the 
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purchaser.  The  bill  of  exceptions  further  shows  that 
the  exceptions  were  overruled  because  the  procedendo 
and  decree  of  the  chancery  court  shows  that  the  case  was 
remanded  to  said  court  and  further  proceedings  had. 
Upon  this  point  we  find  the  condition  of  the  record  to 
be  as  follows : 

The  certified  transcript  of  the  case  from  the  supreme 
court  does  not  contain^  as  it  should  have  done^  copies  of 
the  decrees  of  the  supreme  court  in  the  case  of  0.  H. 
Brown  y.  Josiah  Oaks  and  Susan  Oaks.  But  we  find 
that  there  was  offered  to  the  court  below  in  evidence, 
and  there  is  copied  into  this  transcript,  a  decree  of  the 
chancery  court  which  recites  that  it  is  in  pursuance  of 
the  final  decree  of  the  supreme  court  in  this  cause,  and 
that  the  supreme  court  had  directed  the  sale  of  this  land, 
and  that  it  had  been  sold  in  pursuance  of  the  decree  of 
the  supreme  court  and  of  the  chancery  court  While  the 
procedendo  is  not  copied  into  the  record,  the  recital  of 
the  bill  of  exceptions  shows  that  the  procedendo  was  be- 
fore the  chancellor  in  this  case,  and  this  would  show  a 
final  disposition  of  it  by  the  supreme  court  In  addition 
to  this,  we  have  the  oral  testimony  of  Col.  Savage  to  the 
effect  that  the  decree  of  the  chancery  court  was  aflftrmed 
by  the  supreme  court.  It  is  true  that  the  bill  of  excep- 
tions shows  that  the  answer  in  which  this  statement  was 
contained  was  excepted  to,  among  other  things,  because 
it  was  not  the  best  evidence.  But  the  difficulty  with  this 
exception  is  that  it  goes  to  the  whole  answer  and  does 
not  pick  out  and  specify  this  particular  part  of  the  an- 
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swer  excepted  to.  The  exception  sa  made  was  not  good 
as  to  the  entire  answer  and  was  therefore  necessarily 
overruled^  and  the  defendants  having  failed  to  especially 
point  out  this  particular  statement,  we  are  to  treat  the 
answer  as  if  unexcepted  to  and  the  evidence  as  before 
us.  Upon  both  of  these  grounds  we  think  there  was 
sufficient  before  the  chancellor  to  show  that  the  case  had 
been  fully  disposed  of  in  the  supreme  court  and  the  de- 
cree of  the  chancery  court  affirmed. 

As  to  the  point  that  it  is  not  shown  that  the  heirs  of 
Oaks  were  before  the  court,  it  is  to  be  said  that  in  that 
case  Oaks'  death  was  suggested,  and  thereupon  the  bill 
of  revivor  was  filed  ailing  that  Josiah  Oaks  was  dead, 
and  that  at  the  time  of  his  death  he  resided  in  New 
York  or  Connecticut,  and  it  was  charged  that  Susan 
Oaks,  his  wife,  was  his  sole  heir  and  devisee  and  execu- 
trix jointly  with  Henry  Byrum,  executor,  and  that  these 
parties  were  nonresidents.  The  bill  was  sworn  to,  pub- 
lication was  made,  and  Susan  Oaks  afterwards  came  in 
and  answered  and  said  that  she  was  the  sole  heir  and  de- 
visee, and  was  the  sole  executrix  under  the  will  of  Josiah 
Oaks.  The  answer  was  also  sworn  to.  There  was  also 
an  order  entered  in  the  case  reviving  the  cause  against 
her  as  the  sole  heir,  devisee  and  executrix.  So,  in  the 
absence  of  proof  to  show  that  there  were  other  heirs,  we 
think  the  objection  is  not  well  taken ;  that  it  was  estab- 
lished, at  least  prima  facie,  in  the  case  that  Susan  Oaks 
was  the  sole  heir,  devisee  and  executrix.  Therefore  the 
decree  in  that  case  was  binding,  and  at  least  prima  facie 
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this  link  in  the  chain  of  complainants'  title  is  good,  and 
this  is  the  only  link  in  the  deraignment  attacked,  though 
the  complainant  also  offered  other  deeds  to  strengthen 
his  title,  which  were  excepted  to,  and  which  we  may 
consider  in  another  connection. 

We  may  next  consider  the  date  of  complainants'  title, 
as  this  becomes  important  under  several  assignments  ap- 
plying to  different  tracts — ^that  is  to  say,  the  question 
whether  or  not  the  entry  on  which  the  grant  under  which 
the  complainant  claims  is  based,  is  special.  We  have 
set  out  on  page  603  of  this  opinion  this  entry.  Aside 
from  what  appears  on  the  face  of  this  entry,  we  find  the 
following  evidence  in  the  record:  Hiram  Little,  who 
says  he  was  78  years  of  age  on  February  14,  1901,  testi- 
fied that  he  had  bten  acquainted  with  this  land  before 
the  civil  war;  couldn't  tell  exactly  how  long.  He  said 
he  knew  of  a  place  that  went  by  the  name  of  the  Old 
Indian  Air  Furnace,  situated  on  the  land  that  Col.  Sav- 
age claims.     He  was  asked  When  he  first  knew  it,  says: 

"I  can't  exactly  state,  probably  thirty  or  forty  years 
ago."  He  was  then  asked  "Was  it  when  you  were  a 
boy?  A.  I  was  grown  when  I  became  acquainted  with 
it.  Q.  Was  it  a  well  known  place  at  that  time?  A.  It 
was  by  the  old  settlers.  Q.  What  was  the  reputation 
among  the  old  settlers  about  this  old  Indian  furnace? 
Tell  all  you  know  about  it?  A.  There  were  various 
notions  about  it  Some  thought  the  Indians  had  built 
it     Q.    What  kind  of  a  place  was  it?   A.   When  I  first 

2TeiinGhan— (39) 


610  TENNESSEE  CHANCERY 

Savage  v.  Coal,  Land  &  Lumber  Co. 

saw  it  there  were  two  ridges  that  had  been  thrown  up  as 
if  two  walls  had  been  built  there.     Q.     What  had  the 
Indians  used  it  for?    A.     I  could  not  say.     Q.     Were 
you  in  your  boyhood  days  well  acquainted  with  the  peo- 
ple in  the  neighborhood  of  this  land  and  the  old  settlers? 
A.     Yes,  sir.     Q.     Was  this  old  Indian  furnace  a  notor- 
ious and  well  known  place,  and  did  they  claim  it  to  be 
an  old  and  noted  place?    A.     Yes,  sir.'^    He  was  also 
asked  whether  he  knew  the  old  turnpike  road  leading 
from  Sparta  to  Kingston ;  said  that  he  did,  he  first  knew 
it  when  he  was  a  chunk  of  a  boy,  as  early  as  1833 ;  that 
this  road  was  in  existence  and  well  known  at  that  time, 
was  the  most  public  road  from  the  East  to  the  West ;  was 
then  an  old  road,  and  had  long  been  used  as  a  public 
thoroughfara     He  further  testifies  that  he  had  known 
what  was  called  the  West  Fork  of  the  Caney  Fork  river 
since  his  boyhood,  and  that  it  had  always  been  known  by 
that  name.     He  further  testifies  that  the  old  turnpike 
road  crosses  this  West  Fork  at  or  near  the  land  claimed 
by  Col.  Savage.     He  was  then  asked :    "Would  a  tract 
of  land  calling  to  begin  on  a  ridge  on  the  east  side  of  the 
West  Fork  of  Caney  Fork  on  the  north  side  of  the  old 
turnpike  road  leading  from  Sparta  to  Kingston,  and  in- 
cluding the  old  Indian  furnace  near  the  center,  have 
been  easily  found  and  ascertained  by  persons  living  or 
acquainted  in  that  neighborhood  in  the  year  1833?    A. 
Yes,  sir;  I  think  it  could."     He  further  stated  that  he 
had  had  many  chats  with  old  settlers  about  this  old 
Indian  furnace,  and  that  some  of  them  thought  there 
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was  a  mine  of  metal  close  by,  and  that  this  old  furnace 
had  been  built  there  by  the  Indians  to  work  up  the  metal, 
and  that  that  was  the  only  thought  among  the  people  so 
far  as  he  heard  them  talk. 

There  is  no  evidence  in  the  record  to  dispute  this  testi- 
mony of  the  old  man,  and  we  find  it  to  be  true.  And 
from  this  and  from  the  evidence  contained  in  the  face  of 
the  entry  itself,  we  find  that  the  west  branch  of  Caney 
Fork  was  at  the  time  of  this  entry  a  notorious  and  well 
known  stream;  that  the  turnpike  road  leading  from 
Sparta  to  Kingston,  was  an  old,  established,  notorious 
and  well  known  road;  that  the  place  where  the  read 
crossed  the  west  branch  of  Caney  Fork  was  easily  ascer- 
tained and  well  known.  It  also  appears  that  the  old 
Indian  furnace  referred  to  in  the  face  of  the  entry  was  a 
notorious  and  well  known  object,  and  we  are  of  the  opin- 
ion and  find  that  any  one  acquainted  with  that  general 
region  would  know  from  the  description  of  the  land 
where  the  land  was  and  could  easily  have  located  it  We 
are  therefore  of  opinion  that  the  entry  in  question  is  a 
special  entry.  See  Wood  v.  Elledge,  11  Heis.  607. 
Therefore  complainant's  title  dates  from  the  date  of  this 
CTitry,  September  28,  1833. 

We  now  take  up  the  several  assignments  of  error  as 
filed  by  the  complainants.* 

The  first  assignment  is  that  the  chancellor  erred  in 
holding  that  complainants  were  not  entitled  to  recover 

*The  map  printed  herewith  is  copied  from  the  maps  filed  in  the  record.  It  is  not 
drawn  to  an  accurate  scale,  but  gives  in  outline  the  refaiive  position  of  the  difEereot 
tracts. 
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the  land  included  within  the  interlap  of  grant  No.  6214, 
with  the  two  grants,  Nos.  4730  and  4732.  Having  set- 
tled that  the  entry  under  which  complainant  claims  is 
spedialy  it  follows  that  this  chain  of  title  is  older  and  su- 
perior to  any  claim  under  grants  4730  and  4732,  al- 
though these  are  younger  granta  These  two  grants, 
4730  and  4732,  lie  side  by  side,  and  overlap  a  part  of 
grant  6214.  As  shown,  grant  6214  is  dated  July  6, 1838, 
but  is  founded  on  entry  2351,  dated  September  28, 1833 ; 
whereas  grant  4730  is  dated  August  6, 1836,  and  founded 
on  entry  2647,  dated  January  2,  1836,  and  grant  4732 
was  dated  August  6,  1836,  founded  on  entry  2633, 
dated  January  2,  1836.  So  complainant's  entry  being 
special,  this  title  is  older.  It  is  insisted,  however, 
that  Thomas  B.  Eastland,  to  whom  all  these  grants 
were  issued,  and  while  owner  of  all  of  them  and 
the  lands  thereby  conveyed,  conveyed  by  deed  all  of  the 
lands  embraced  in  grants  4730  and  4732  to  Henry  A. 
Wells,  on  September  1,  1839;  whereas,  the  deed  under 
which  the  complainant  deraigns  his  chain  of  title  was 
made  by  Thoa  B.  Eastland  to  Thos.  Eastland  on  Feb- 
ruary 9, 1853.  So  the  question  for  decision  at  this  point 
is  whether  or  not  this  deed  of  September  1,  1839,  by 
Thos.  B.  Eastland  to  Henry  Wells  conveyed  the  strip  of 
land  covered  by  the  interlap  between  grants  4730  and 
4732  on  the  one  side  and  grant  6214  on  the  other. 

The  deed  from  Thos.  B.  Eastland  to  Henry  Wells  was 
omitted  in  copying  the  original  transcript,  and  copy  of  it 
was  subsequently  sent  up  in  a  separate  paper,  which  we 
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here  insert  aa  a  part  of  this  opinion.  See  annexed  hereto. 
From  this  it  will  be  seen  that  the  deed  itself  simply  par- 
ports  to  convey  certain  tracts  or  parcels  of  land,  sit- 
uatedy  lying  and  being  in  the  county  of  White,  State  of 
Tennessee,  the  same  being  grants  to  Thoa  B.  Eastland 
by  the  State  of  Tennessee,  bearing  date  and  described 
below,  and  roistered  in  the  register's  office  of  the  Moun- 
tain District,  at  Sparta,  Tennessee,  and  the  deed  thea 
sets  out,  aB  will  be  seen,  the  name  of  the  individual  who 
entered  the  land,  the  number  of  entry,  the  date  of  the 
grant,  the  number  of  the  grant,  and  the  number  of  acres 
contained  in  the  grant,  the  descriptions  as  to  4730  and 
4732  being  as  follows : 
"John  Gooch,  2647,  6  August,  1836,  4730,  2,000  acres, 
"Saml.  V.  Carrick,  2633,  6  August,  1836,  4732,  3,290." 
As  will  be  also  seen,  there  were  twenty  different  tracts 
or  grants  transferred,  including  58,465  acres.  The  deed 
is  a  (Juitclaim  deed  with  an  acknowledged  considera- 
tion of  110,000.  It  was  dated  September  1,  1839,  ac- 
knowledged October  29,  1839,  and  registered  June  18, 
1843.  Copies  of  grants  4730  and  4732  are  found  on 
pages  604  to  607  of  the  transcript,  and  are  referred  to 
and  made  a  part  of  this  opinion  and  of  our  findings  of 
fact 

It  will  be  seen  that  grant  No.  4730  recites  that  there 
is  granted  by  the  State  of  Tennessee  unto  Thos.  B.  East- 
land, assignee  of  John  Gooch,  a  certain  tract  or  parcel 
of  land,  containing  2,000  acres  by  survey,  bearing  date 
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May  25,  1836,  lying  in  White  county,  on  the  waters  of 
Caney  Fork;  and  then  follows  a  description  by  metes 
and  bounds  of  the  tract  conveyed.  After  the  description 
follows  this  sentence :  "The  calls  of  this  survey  include 
2,147  acres  of  land  previously  appropriated." 

Grant  No.  4732  purports  to  convey  to  Thos.  B.  East- 
land, assignee  of  Samuel  A.  Carrick,  a  tract  or  parcel  of 
land  containing  3,292  acres  by  survey ;  and  then  follows 
a  description  by  metes  and  bounds,  and  then  this  sen- 
tence: "The  call  of  this  survey  includes  875  acres  of 
land  appropriated  by  prior  claims." 

Now,  it  is  shown  in  this  case  that  the  title  under  grant 
6214,  founded  on  entry  2351  to  Anthony  Lance,  is  an 
older  title,  and  that  therefore  the  lands  within  that  entry 
and  grant  had  been  appropriated  before  grants  4730  and 
4732  were  issued,  and  before  the  entries  upon  which 
they  were  founded  were  made,  and  it  is  therefore  in- 
sisted, under  the  authority  of  the  case  of  Bleidom  v. 
Pilot  Mountain  C.  &  M.  Co.^  5  Pickle  210,  and  following, 
that  so  far  as  these  two  grants  conflicted  in  their  bound- 
aries, that  grants  4730  aud  4732  do  not  by  their  terms 
purport  to  convey  or  transfer  any  of  this  conflict  or  in- 
terlock, and  do  not  constitute  even  color  of  title  to  such 
territory.  This  contention  appears  to  us  to  be  clearly 
sustained  by  the  decision  referred  to.  In  the  opinion  of 
Judge  Lurton,  speaking  for  the  court  in  that  case,  it  was 
said:  "The  grant  to  Eastland  to  entry  1949  describes 
the  granted  land  as  a  certain  tract  containing  2,500 
acres,  beginning  at  a  stake  and  pointers,  the  northeast 
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corner  of  entry  1948,  .  .  .  then  south  894  poles  to 
a  stake  and  pointers,  thence  east  100  poles  to  a  pine, 
thence  north  895  poles  to  a  gum  and  pointers,  thoice 
west  1,000  poles  to  the  beginning,  including  the  above 
calls  of  prior  and  legal  claims  3,088  acres  of  land.  A 
calculation  will  show  that  the  calls  include  about  5,590 
acres,  of  which  only  2,500  were  granted;  for  the  calls 
include,  as  stated  in  the  grant,  3,088  acres  of  prior  legal 
claims." 

Continuing,  Judge  Lurton  says :  "The  effect  of  sudi 
a  grant  is  to  confer  upon  the  grantee  a  l^al  title  to  all 
the  lands  within  the  calls  of  the  grant  not  shown  to  have 
been  held  at  the  time  by  a  superior  title.  When,  how- 
ever, it  is  shown  that  within  the  calls  there  was  a  su- 
perior legal  claim  by  older  special  entry,  or  by  an  older 
grant,  then  the  effect  of  such  proof  is  to  exclude  such 
older  superior  claim  from  the  operation  of  the  grant, 
and  the  grant,  as  to  such  excluded  older  claim,  is 
not  operative  as  to  color  of  title  to  the  land  so  included 
and  excluded."  Citing  Boivm<m  v.  Botvman,  3  Head  47, 
and  Fowler  v.  Nixon,  7  Heis.  719. 

And  so  it  was  held  in  that  case  that  in  ascertaining 
the  boundaries  of  lands  covered  by  a  grant  containing 
calls  of  this  character  that  all  older  tracts  shown  by  the 
proof  to  exist  must  be  excluded,  and  that  they  were  as 
effectually  excluded  as  if  named  by  metes  and  bounds 
and  excepted,  and  that  as  to  such  older  tracts  the  grant 
did  not  constitute  even  a  color  of  title,  and  that  posses- 
sion on  such  older  tracts  was  not  a  possession  within 
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the  interlock  of  such  a  grant,  and  was  therefore  not  ad- 
verse to  the  grantee.  In  other  words,  that  decision 
reads  out  of  the  description  of  the  lands  conveyed  by  a 
grant  containing  such  calls,  all  older  and  prior  legal 
claims,  and  holds  such  grant  as  only  purporting  to  con- 
vey and  describe  the  lands  not  theretofore  granted  or 
held  under  special  legal  entry.  The  cases  cited  by  Judge 
Lurton  did  not,  in  the  opinion  of  the  writer,  sustain  the 
holding  in  this  case,  and  this  court  undertook,  in  a  case 
subsequently,  to  follow  the  old  rule  as  we  understood  it, 
believing  it  to  be  the  better  rule,  but  in  this  the  supreme 
court  reversed  us,  and  reaffirmed  this  ruling  and  hold- 
ing in  the  Bleidom  case,  which  case  now  we  take  to  be 
the  settled  law  of  this  State.  It  necessarily  follows, 
then,  that  grants  Nos.  4730  and  4732  did  not  purport  to 
convey  this  strip  of  land,  which  at  the  time  they  were 
issued  were  held  under  the  prior  legal  claim  and  special 
entry  to  Anthony  Lance,  and  were  not  even  colors  of 
title  to  lands  conveyed  by  such  entry,  and  from  this  it 
appears  to  us  to  logically  follow  that  inasmuch  as  the 
deed  from  Eastland  to  Wells  only  purported  to  conrey 
the  lands  covered  by  these  grants,  referring  to  the  tracts 
by  the  name  and  number  of  the  entry,  the  date  of  the 
grant,  the  number  of  the  grant,  and  the  number  of 
acres  conveyed  by  the  grant,  giving  no  specific  metes 
and  bounds,  that  that  deed  only  purported  to  convey 
such  interest  as  Thos.  Eastland  took  and  held  under 
these  grants,  and  therefore  that  the  deed  from  Eastland 
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to  Wells  did  not  convey  this  strip  covered  by  the  Lance 
entry  and  grant  No.  6214. 

On  the  part  of  the  defendants,  however,  it  is  insisted 
that  the  case  of  Coal  Creek  Mining  Co.  v.  Heck,  15  Lea 
498,  governs  this  case  and  is  conclusive  of  it,  and  that 
under  the  doctrine  laid  down  in  that  case  this  strip  of 
land  being  covered  both  by  grants,  that  is  to  say  by 
grant  6214  on  the  one  hand  and  by  grants  4732  and  4730 
on  the  other,  and  all  of  these  grants  and  the  Lance  entry 
being  owned  by  Eastland  at  the  time  of  his  conveyance 
to  Wells,  that  the  title  and  all  right  and  claim  arising 
under  any  and  all  these  grants,  became  merged  in  East 
land  by  reason  of  this  ownership,  and  therefore  passed 
under  his  deed  to  Wells,  and  that  at  all  events  Eastland 
and  those  claiming  under  him  would  be  estopped  to  say 
that,  having  conveyed  the  lands  under  grants  4730  and 
4732,  that  he  at  the  same  time  held  and  reserved  them 
under  an  older  claim,  the  Lance  entry  and  grant  6214. 
We  do  not  think,  however,  that  the  case  cited  is  applica- 
ble to  the  case  at  bar.  In  that  case  it  was  held  that  the 
same  party  being  the  owner  of  both  grants,  and  convey- 
ing the  lands  described  in  one  grant,  could  not  subse- 
quently  claim,  under  another  grant  held  by  him  at  the 
same  time,  the  lands  between  their  conflicting  bound- 
aries, but  in  that  case  it  does  not  appear  from  the  opin- 
ion that  the  younger  grant  contained  language  exclud- 
ing prior  legal  claims,  and  if  the  younger  grant  in  that 
case  did  contain  such  a  call,  it  appears  not  to  have  been 
brought  to  the  attention  of  the  court  and  wbb  not  passed 
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on.  The  question  really  passed  on  by  that  court  was 
where  the  land  in  dispute  was  really  covered  according 
to  the  opinion  of  the  court  by  the  younger  grant  and 
therefore  passed  under  the  conveyance  describing  the 
lands  conveyed  by  that  grant  But  in  this  case,  as  we 
have  seen,  the  deed,  to  Wells  only  purported  to  convey 
the  lands  covered  and  conveyed  by  the  State  by  grants 
4730  and  4732,  and  we  have  seen  that  according  to  the 
rule  first  announced  in  the  Bleidom  case,  and  now  set- 
tled, that  where  grants  contain  a  clause  of  the  character 
contained  in  these  two  grants,  that  they  are  not  even 
<!olors  of  title  to  older  entries  and  grants ;  that  is  to  say, 
they  do  not  even  purport  to  convey  such  lands,  but  such 
tracts  are  to  be  plotted  out  as  if  specifically  excepted 
and  described  by  metes  and  bounds  in  the  grants.  So 
the  effect  is  that  the  deed  to  Wells  only  purported  to 
convey  the  lands  conveyed  by  the  State  in  the  two  grants 
mentioned,  and  those  grants  did  not  purport  to  convey 
the  land  covered  by  the  older  Lance  entry. 

In  the  argument  of  counsel  for  complainant  we  find 
a  calculation  showing  that  this  strip  covered  by  6214 
should  be  excluded  in  order  to  leave  within  those  grants 
the  number  of  acres  purporting  to  be  conveyed  by  the 
State.  In  other  words,  the  defendants  contend  that  there 
are  other  tracts  of  older  claims  which,  when  excluded, 
will  practically  take  up  the  excess  purporting  to  pass 
under  these  grants  without  including  in  the  exclusions 
this  strip  covered  by  the  Lance  entry.    But  the  com- 
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plainants'  contention  is  that^  including  the  Lance  jentry 
and  other  older  legal  claims  shown  to  have  existed,  that 
there  is  still  sufficient  land  left  to  make  up  the  acreage 
called  for  in  these  grants.  After  a  careful  study  of  the 
matter,  we  believe  and-  find  the  contention  of  the  com- 
plainants to  be  well  taken,  and  find  the  facts  to  be  as 
contended  for  by  complainants'  counsel.  However,  we 
are  of  the  opinion  that  under  the  rule  and  doctrine  es- 
tablished in  the  Bleidom  case  this  is  immaterial.  Such 
is  the  effect  of  the  language  used  in  the  opinion,  and 
this  must  necessarily  be  true,  because,  if  an  older  claim 
be  excluded,  the  same  reasoning  will  require  the  exclu- 
sion of  all,  inasmuch  as  there  could  be  no  rule  by  which 
any  tract  could  be  discriminated  for  or  against.  In 
other  words,  the  doctrine  laid  down  in  the  Bleidom 
case  simply  is  that  the  State  only  purports  to  grant  and 
convey  lands  not  theretofore  covered  by  grants  pre- 
viously issued  or  by  special  entries  legally  made  and  in 
existence  at  the  time  of  the  issuance  of  the  grants. 

The  second  ground  under  this  assignment  of  error  on 
behalf  of  the  complainant  is  that  the  chancell<^  was  in 
error  as  to  this  interlap  between  grants  6214  with  4730 
and  4732,  because  it  was  shown  that  complainant  Savage 
had  had  more  than  seven  years'  adverse  possession  of  the 
land,  claiming  the  same  under  a  deed  purporting  to  con- 
vey in  fee  and  describing  the  lands  by  metes  and  bounds. 
The  first  deed  made  to  Savage  for  the  land  was  made  to 
him  by  J.  W.  Baker  on  September  29, 1884.    This  deed 
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is  found  at  pages  187  to  190  of  the  transcript,  and  is  re- 
ferred to  and  adopted  as  a  part  of  our  findings  of  fact 
It  will  be  noted  that  the  following  language  is  used  in 
this  deed ;  "J.  W.  Baker  to  John  H.  Savage,  State  of 
Tennessee.  This  contract  of  bargain  and  sale  between 
J.  W.  Baker,  of  Davidson  county,  and  John  H.  Savage, 
of  Warren  county,  Tennessee,  shows  that  J.  W.  Baker 
on  August  5, 1879,  before  J.  H.  Baskett,  a  justice  of  the 
peace  of  Davidson  county,  recovered  a  judgment  for 
f  277.58  and  cost  of  suit  against  J.  N.  Saunders,  N.  P. 
Saunders,  Mrs.  A.  V.  Brown  and  J.  W.  Terrace."  The 
paper  then  recites  the  issuance  of  an  execution  and  levy 
upon  the  land,  describing  it  by  metes  and  bounds^  the 
return  of  the  papers  to  the  circuit  court  of  White 
county,  condemnation  of  the  land  and  issuance  of  an  or- 
der of  sale,  sale  by  the  sheriff,  purchase  of  the  land  by 
J.  W.  Baker  for  f 374.82,  and  the  deed  then  proceeds: 
**Now,in  consideration  of  the  payment  of  the  sum  afore- 
said, I,  J.  W.  Baker,  bargain  and  transfer  the  land  afore- 
said and  also  all  my  interest  in  the  debt  aforesaid,  to 
John  H.  Savage,  to  have  and  to  hold  the  same  to  his  own 
proper  use  forever.  I  covenant  that  the  land  is  not  in- 
cumbered by  me  and  the  said  debt  and  interest  is  due 
and  unpaid,  as  hereinbefore  shown,  and  I  transfer  to. 
said  Savage  full  authority  to  possess  said  land  or  to  col- 
lect said  debt  if  the  land  should  be  redeemed.  Witness 
my  hand,  September  29, 1884.  J.  W.  Baker."  We  should 
have  said  also  that  this  deed  recited  that  the  lands  had 
been  levied  on  as  the  land  of  Narcissa  P.    Saunders. 


622  TENNESSEE  CHANCERY 

Savage  v.  Coal,  Land  &  Lumber  Co. 

Complainant  also  introduced  a  deed  executed  by  Nar- 
cissa  P.  Saunders  to  John  H.  Savage,  dated  October  16, 
1885.    This  deed  is  found  on  pages  237  to  239   of   the 
ti'anscript,  and  is  referred  to  and  adopted  as  a  part 
of  our  findings  of  fact.     This  deed  recites  that  Sav- 
age having  purchased  her  land  which  had  been  sold, 
and   the  time  for  redemption    not    having    expired, 
she  conveyed   for  a  valuable  consideration   to  John 
H.   Savage  her  equity  of  redemption    in    the    land, 
which   is   described.     It  appears,   however   that  this 
deed  was  not  known  of  by  Savage  at  the  time,  and  that 
he  did  not  claim  under  it  for  a  long  time  thereafter. 
Complainants  also  introduced  a  deed  dated  September 
3,  1900,  executed  by  T.   J.   Lance,  aherifif  of  White 
county,  for  the  land  in  question.     This  deed  purports 
to  be  made  in  pursuance  of  a  sale  made  to  John  H.  Sav- 
age on  June  22,  1885,  by  the  then  sheriff.    All  of  these 
deeds  were  excepted  to,  and  excluded  by  the  chancellor. 
These  exceptions  were  as  follows,  as  shown  by  the  bill 
of  exceptions : 

Defendant  excepted  to  the  deed  of  Lance,  sheriff,  to 
Savage,  filed  September  3, 1900 ;  the  deed  of  J,  W.  Baker 
to  J.  H.  Savage,  filed  as  exhibit  11  to  N.  L.  Hasten's  dep- 
osition of  February  13, 1901 ;  the  deed  from  N.  P.  Saun- 
ders to  J.  H.  Savage,  exhibit  12  to  deposition  of  D.  L. 
Hasten,  filed  February  13,  1901,  because  complainants^ 

rights  under  these  deeds  were  adjudicated  in  the  case 
of  complainant  Savage  against  Gaut  et  al.,  filed  as  evi- 
dence in  this  case  by  the  complainant,  in  which  the  court 
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held  complainant  had  no  title  nnder  these  conveyances, 
and  decreed  a  sale  of  the  land  to  pay  Savage's  debt 
against  Saunders,  and  said  deeds  are  incompetent  to 
show  title  in  complainant  or  for  any  other  purpose.  The 
exception  continues :  "The  same  exception  as  last  above 
set  out  was  made  to  the  deeds  of  Frank  Dibrell,  clerk 
and  master,  to  J.  H.  Savage,  filed  as  exhibit  ten  to 
deposition  of  complainant  Savage  in  case  of  Savage  v. 
Gaut  et  al.,  as  exhibit  thirteen  to  D.  L.  Hasten's  deposi- 
tion in  this  case.  Also  because  defendants  were  not 
parties  to  the  cause  of  State  et  als.  v.  0.  H.  Brown  et  als., 
under  which  said  land  was  sold,  because  he  could  ac- 
quire no  title  to  land  at  a  tax  sale  when  he  was  claim- 
ing the  same  under  the  deed  of  Miss  Saunders  to  him. 

(b)  Because  the  assessment  of  said  land  for  taxes  was 
void.     It  failed  to  show  in  what  county  it  was  located. 

(c)  Because  the  proceedings  did  not  show  what  part  of 
the  land  was  in  White  county,  what  part  in  Cumberland, 
or  the  amount  of  the  taxes  due  the  State  or  said  county 
separately,  as  required  by  law.  (d)  Because  the  record 
did  not  show  that  the  taxes  were  certified  as  delinquent, 
as  required  by  law,  or  that  the  same  could  not  be  col- 
lected by  distress  warrant  out  of  personal  property  be- 
longing to  the  parties  to  whom  the  land  was  assessed,  or 
that  the  person  who  filed  the  bill  to  sell  the  land  for 
taxes  had  any  authority  to  do  so,  and  the  court  had  no 
jurisdiction  to  decree  a  sale  of  said  land."  The  bill  of 
exceptions  shows  that  these  exceptions  were  sustained, 
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and  the  complainants  excepted  to  the   action    of   the 
court 

The  deed  from  Prank  Dibrell,  clerk  and  master,  set 
out  in  the  above  exceptions,  was  also  introduced  by  the 
complainant,  and  is  found  at  page  185  of  the  transcript 
and  following,  and  is  here  referred  to  and  adopted  as  a 
part  of  our  findings  of  fact  It  will  be  seen  that  this 
deed  recites  that  by  decree  of  the  chancery  court,  ren- 
dered at  the  April  term,  1886,  in  the  case  of  the  State 
of  Tennessee,  for  its  own  use  and  for  the  use  of  White 
county,  against  Cynthia  H.  Brown  et  al.,  the  clerk  and 
master  was  directed  to  sell,  and  did  on  January  29, 1887, 
sell  at  public  auction  the  real  estate  thereinafter  de- 
scribed, to  John  H.  Savage,  for  ^49,  the  receipt  of 
which  was  acknowledged,  and  that  in  consideration 
thereof  the  said  Frank  Dibrell,  clerk  and  master,  does 
hereby  transfer  to  said  John  H.  Savage  and  his  heirs  and 
assigns,  forever,  the  said  tract  or  parcel  of  land,  describ- 
ing it  by  metes  and  bounds,  and  also  referring  to  the 
grant  and  entry.  This  deed  contains  an  habendum 
clause  as  follows:  "To  have  and  to  hold  said  real  es- 
tate with  all  the  hereditaments  and  appurtenances  there- 
unto belonging  to  said  John  H.  Savage  and  to  his  heirs 
and  assigns  forever."  This  deed  was  dated  January  4, 
1898,  and  registered  the  same  day. 

We  deem  it  proper  in  this  connection  to  refer  to  all 
of  these  papers,  so  as  to  pass  upon  all  the  exceptions 
at  onca  We  should  also  show  that  it  is  agreed  in  the 
bill  of  exceptions  that  paragraph  sixteen  of  complain- 
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ants'  original  bill  properly  states  the  record  or  a  sum- 
mary of  the  proceedings  supporting  the  deed  of  Dibrell, 
clerk  and  master,  to  John  H.  Savage.  This  paragraph 
is  found  on  page  ten  of  the  record,  and  is  adopted  as  a 
part  of  our  findings  of  fact 

The  pith  of  the  exception  is  that  it  was  decided  in  the 
suit  between  Savage  and  Miss  Saunders  that  Savage  did 
not  get  a  title  by  these  proceedings. 

We  have  to  say,  in  the  first  place,  that  we  think  all  of 
these  papers  and  proceedings  were  admissible  as  evi- 
dence, as  going  to  show  the  methods  and  proceedings 
under  which  Savage  had  obtained  title  to  this  land.  All 
of  them  were  evidences  of  the  various  steps  that  had  been 
taken,  and  were  all  proper  as  showing  the  nature  and 
character  of  his  claim  at  dififerent  times.  It  is  true  that 
they  were  all  involved  in  the  suit  had  by  Savage  with  Miss 
Saunders,  but  we  are  unable  to  see  that  this  was  a  rea- 
son for  excluding  them.  All  of  these  except  the  deed 
by  Baker  and  the  deed  by  Miss  Saunders  had  been  exe- 
cuted within  the  last  seven  years  before  this  suit  was 
brought,  and  cannot  therefore  themselves  be  relied  upon 
as  color  of  title,  but  the  deed  from  Baker  to  Savage  is 
relied  upon  as  color  of  title,  and  as  to  that  it  is  said  that 
it  was  decreed  in  the  Saunders  suit  that  these  convey- 
ances did  not  vest  him  with  the  title.  This,  however,  is 
an  erroneous  view  of  the  decrees  entered  in  that  case, 
in  our  opinion.  The  proceedings  had  in  that  case  were 
introduced  in  the  trial  of  this  case  so  far  as  were  deemed 
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necessary  by  the  parties,  and  are  set  out  on  pages  526 
to  547  of  the  transcript,  both  inclusive,  and  are  here  re- 
ferred to  and  made  a  part  of  our  findings  of  fact  From 
these  decrees  it  will  be  seen  that  the  courts  did  not  ad- 
judge that  Savage  did  not  take  the  title  to  this  land  by 
the  purchase  made  at  the  sheriff's  sale  and  by  the  deed 
of  Baker  nor  by  his  purchase  at  the  tax  sale,  but  the  ad- 
judication was  that,  whatever  title  he  took,  that  the  deal- 
ings and  agreement,  and  especially  a  settlement  made 
by  him  with  Miss  Saunders  in  1890,  constituted  him  in 
effect  a  trustee  for  her,  and  that  while  he  had  the  abso- 
lute title,  the  arrangement  between  him  and  Miss  Saun- 
ders was,  in  effect,  an  equitable  mortgage,  and  that  she 
had  the  right  to  have  the  mortgage  foreclosed,  etc.  So 
the  effect  was  that  Savage  did  all  the  while,  after  the 
sheriff's  sale  and  deed  by  Baker,  have  the  title,  or,  at 
least,  the  deed  from  Baker  to  him  was  a  color  of  title 
under  which  he  was  holding  and  claiming  the  land  in 
controversy,  and  we  must  therefore  look  to  the  character 
of  the  possession  held  by  him. 

The  possession  insisted  upon  by  the  complainants  is 
that  referred  to  and  known  in  the  record  and  argument 
as  a  possession  by  Bettie  Bouldin.  It  is  shown  that  in 
1887  Bettie  Bouldin  was  living  on  this  land,  and  had 
theretofore  been  living  there  under  a  contract  with  one 
John  Parks,  who  had  been  claiming  the  land.  At  that 
time,  in  1887,  Savage  appears  to  have  had  some  settle- 
ment with  Parks,  and  thereupon  he.  Savage,  wrote  a  let- 
ter to  Miss  Bouldin  as  follows :  ^^Miss  Bettie  Bouldin  is 
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authorized  to  take  possession  of  four  or  five  acres  of 
land,  part  of  grant  No.  6214,  lying  in  the  fourteenth  civil 
district  of  White  eounty,  Tennessee,  which  parcel  of  land 
lies  north  of  grant  4171,  to  Chesley  Ramsey  for  fifty 
acres.  She  is  to  hold  as  my  tenant  at  will,  and  to  de- 
liver possession  whenever  demanded.  She  is  authorized 
also  to  hold  and  live  in  the  house  where  she  now  lives  as 
my  tenant  at  will,  until  John  Parks  chooses  to  move  it 
on  grant  4171,  which  he  is  permitted  to  do  if  he  so  de- 
sires. This  November  24,  1887."  Now  at  this  time 
Bettie  Bouldin  lived  in  a  house  on  the  land,  and  had  an 
inclosure  of  about  four  acres  at  one  place  and  of  about 
three  acres  at  another  place,  and  she  remained  there 
from  that  time  on  until  her  death  in  1899.  There  wa« 
living  with  her  her  son  Bill  Bouldin.  Bettie  Bouldin 
and  her  son  lived  and  held  possession  as  tenants  for 
Savage  up  to  her  death,  and  her  son  Bill  continued  to 
hold  until  March,  1900,  when  he  surrendered  possession 
to  another  agent  of  the  complainant,  who  put  one  Joe 
Randolph  in  possession. 

Now  for  the  defendants  it  is  claimed,  ss  the  chancel- 
lor held,  that  the  possession  of  Bettie  Bouldin  must  be 
limited  to  her  actual  inclosures,  upon  the  idea  that  she 
held  under  a  lease  which  limited  her  possession  to  the 
actual  inclosures.  Aside  from  what  is  shown  in  the  let- 
ter above  set  out,  the  following  facts  are  proved : 

Bill  or  William  Bouldin  was  examined  as  a  witness, 
and  he  testifies  that  after  Parks  and  Savage  had  made 
their  settlement,  that  Parks  told  him  that  Savage  had 
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settled^  and  that  they,  the  Bouldins,  were  on  Savage^s 
land.  He  says  that  after  this  Savage  had  a  survey  of 
the  lands  made  and  that  Col.  Savage  came  to  where  they 
were  living  and  had  a  conversation  with  his  mother, 
which  he  details  as  follows:  ^^Savage  rode  up  to  the 
fence  and  asked  mother  if  she  knew  whose  land  she  was 
living  on,  and  mother  said  it  was  John  Parks'  or  John 
H.  Savage's,  she  didn't  know  which,  and  Savage  said  it 
was  John  H.  Savage's  land.  Said,  'You  still  stay  here, 
and  burn  firewood  from  where  you  please  and  make  rails 
where  you  please,  and  clear  land  where  you  please,'  and 
said  'If  anybody  a&ks  you  w^hose  land  it  is,  tell  them  it 
is  John  H.  Savage's  land.' "  He  stated  that  the  cabin 
and  a  part  of  the  field  was  on  the  Blaylock  entry,  which 
had  been  claimed  by  Parks  but  in  Savage's  boundary; 
that  about  four  acres  was  in  the  Blaylock  entry ;  that  he 
and  his  mother  lived  in  the  cabin  as  Savage^s  tenants 
for  about  eighteen  years ;  that  this  was  generally  known. 
He  had  another  clearing  on  which  they  cultivated  for 
about  eleven  years  about  a  quarter  or  half  a  mile  from 
the  inclosure  where  they  lived;  that  this  clearing  con- 
tained about  two  and  a  half  or  three  acres. 

Other  witnesses  testifv  that  Bettie  Bouldin  claimed 
all  this  time  to  be  holding  for  Savage. 

Complainant  Savage  testifies  that  about  the  year  1885 
he  took  possession  of  the  land  and  had  the  land  surveyed, 
and  made  improvements  and  inclosures  upon  it,  and  that 
he  put  Bettie  Bouldin  in  possession  under  a  written  con- 
tract copied  in  his  bill ;  that  she  held  and  claimed  as  his 
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tenant.     The  letter  copied  in  the  bill  is  the  written  order 
he  sent  to  her  bb  above  set  out. 

Now  from  this  proof  we  find  that  the  original  agree- 
ment authorized  her  to  remain  in  the  cabin  where  she 
was  and  to  clear,  take  possession  of  four  or  five  acres. 
But  the  written  authority  did  not  define  any  specific 
boundaries  for  the  four  or  five  acres  nor  locate  it.  It 
will  be  seen,  however,  that  the  bill  says  that  "she  held 
under  a  written  lease  which  is  the  contract  above  set  out, 
and  which  authorized  her  to  take  possession  of  four  or 
five  acres  of  land,  part  of  grant  No.  6214,  lying  in  the 
fourteenth  civil  district  of  White  county,  Tennessee, 
which  parcel  of  land  it  is  said  lies  north  of  grant  4171, 
to  Chesley  Ramsey  for  fifty  acres.  The  written  contract 
also  shows  that  she  was  authorized  to  hold  and  live  in 
the  house  where  she  now  lives."  The  natural  inference 
would  be  that  she  was  expected  to  clear  the  three  or  four 
acres  around  and  adjacent  to  the  house,  though  this  Is 
not  specifically  stated.  The  oral  testimony,  however, 
show^s  that  she  was  authorized  to  clear  and  cultivate  and 
cut  rails  and  timber  wherever  she  liked.  Upon  these 
facts  we  do  not  think  it  can  be  said  that  her  possession 
was  so  restricted  as  to  any  particular  boundary  as  to 
apply  alone  to  that  boundary,  and  we  are  therefore  of 
the  opinion  that  the  rule  announced  in  Ross  v.  Cobb^  9 
Yer.  471 ;  Massengill  v.  Boyce,  11  Hum.  114 ;  Broum  v. 
Johnson,  1  Hum.  264 ;  Kincaid  v.  Meadows,  3  Head  191, 
and  other  like  cases,  does  not  apply.  But  we  think  in 
this  case  the  tenant  was  settled  without  any  particular 
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bounds  as  to  her  possession,  and  in  that  case  the  posses- 
sion extends  for  the  benefit  of  the  landlord  to  the  limits 
of  his  boundary.  See  Ross  v.  Cohh,  9  Yer.  471 ;  10  Pet 
444;  Mining  Co.  V.  Heck,  15  Lea  513.  So  we  are  of 
opinion  that  in  any  event  this  possession  had  the  effect 
of  perfecting  the  title  of  the  claimant  to  the  interlap 
between  grants  6214  and  4732. 

But  we  find  as  a  fact  that  the  Bettie  Bouldin  posses- 
sion was  wholly  within  the  bounds  of  4732,  and  is  not 
shown  to  have  extended  over  into  the  boundaries  of 
4730.  Now  we  think  it  unquestionably  true  that  if  the 
position  we  have  above  taken  be  not  true — that  is  to 
say,  if  it  shall  be  held  that  the  title  which  Thos.  B.  East- 
land obtained  under  grant  6214  passed  to  Wells  by  rea- 
son of  the  deed  of  September  1,  1839 — ^then  it  will  un- 
questionably result  that  Wells  held  this  strip  under  that 
grant  6214  as  one  entire  tract,  and  if  it  be  so  held,  then 
the  possession  of  Savage  under  the  subsequent  convey- 
ances was  within  the  interlap  and  on  the  disputed  terri- 
tory, and  in  that  event  it  would  inevitably  result  in  our 
opinion  (if  we  are  correct  in  the  holding  above  set  forth 
that  the  Bettie  Bouldin  possession  extended  for  the 
landlord's  benefit  to  the  boundaries  of  that  grant),  that 
Savage  acquired  title  by  possession  of  this  entire  tract 
But  if,  on  the  contrary,  our  holding  above  set  out  is  in- 
correct, that  no  title  passed  to  Wells  to  the  lands  in- 
cluded in  this  strip,  inasmuch  as  according  to  our  con- 
struction of  grants  4730  and  4732  they  did  not  cover 
this  strip  in  controversy,  under  the  rule  laid  down  in  the 


APPEALS  REPORTS,  VOL.  2.  631 

Savage  v.  Coal,  Land  &  Lumber  Co. 

■  ~ 

Bleidorn  case,  a  diflferent  question  would  be  presented, 
and  the  question  would  then  arise  as  to  whether  or  not 
this  possession  could  extend  beyond  the  limits  of  the 
conflict  between  grants  6214  and  4732.  It  becomes, 
however,  unnecessary  for  us  to  discuss,  consider  or  settle 
this  question,  because  if  the  defendant  did  not  take  this 
strip  under  the  Wells  deed,  thereby  obtaining  such  title 
as  Eastland  had  obtained  under  grant  6214,  then  no  out- 
standing title  is  shown,  and  the  defendants  show  no  title 
in  themselves  to  this  strip,  but  the  complainants  show  a 
good  title.  But  if  we  are  wrong  in  our  conclusions 
above  announced  that  this  strip  did  not  pass  under  the 
deed  to  Wells,  as  under  grant  6214,  then  and  then  only 
does  it  become  necessary  for  the  complainants  to  resort 
to*the  question  of  possession  to  perfect  their  title;  and 
in  that  event  we  say  that,  inasmuch  then  as  both  parties 
claim  under  grant  deed  6214,  the  tract  becomes  one,  and, 
possession  being  within  the  boundaries  of  that  tract,  the 
effect  has  been  to  destroy  such  title  as  Wells  had  and 
vest  it  in  complainants,  and  we  are  therefore  of  the  opin- 
ion that  as  to  this  strip  the  complainants  were  entitled 
to  recover  on  both  grounds,  first,  as  showing  an  older 
and  better  title  in  themselves  deraigned  from  the  State, 
and,  second,  if  mistaken  in  that,  as  showing  a  title 
vested  in  them  by  reason  of  possession  for  more  than 
seven  years  under  color  of  title  adverse,  open,  notorious, 
continuous  and  peaceable.  We  are  therefore  of  opinion 
that  the  decree  of  the  chancellor  as  to  this  strip  was 
erroneous  and  should  be  reversed  and  the  complainants 
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are  entitled  to  a  decree  in  their  favor  for  the  lands  cov- 
ered by  and  included  in  this  conflict  between  grants  4730 
and  4732  on  the  one  side  and  6214  on  the  other,  so  far 
as  not  covered  by  other  tracts  to  be  hereinafter  dis- 
cussed or  not  in  controversy. 

The  next  assignment  of  error  is  that  the  court  erred 
in  refusing  complainant  a  recovery  Ugainst  the  defend- 
ant N.  S.  Gilson  of  the  1,082  acre  Qilson  tract.  It  ia 
shown  that  both  the  complainants  and  the  defendant 
Gilson  claimed  through  a  common  source  of  title  on  this 
tract  to  wit,  Thos.  Eastland,  the  complainant  through 
the  will  of  Thomas  Eastland  and  the  deed  of  his  devisee 
to  C.  H.  Brown  and  on  down  to  himself;  whereas,  for  the 
defendant  Gilson  it  is  claimed  that  Thos.  Eastland  in  his 
lifetime  executed  a  deed  to  his  sons  C.  S.  and  C.  U. 
Eastland,  from  whom  Gilson  purchased.  This  deed  is 
found  on  pages  495  to  500  inclusive  of  the  transcript, 
and  is  here  adopted  as  a  part  of  our  findings  of  fact 
This  paper  bears  date  April  10,  1857,  and  was  executed 
by  Thos.  B.  Eastland,  and  was  proven  by  subscribing 
witnesses  on  November  28,  1883,  and  was  registered  on 
December  5,  1883.  Another  probate  was  made  of  the 
paper  on  August  28, 1901,  and  it  was  registered  on  Aug- 
ust 29,  1901.  These  certificates  appear  on  pages  500, 
501  and  502  of  the  transcript,  and  are  referred  to  and 
made  a  part  of  our  findings  of  fact.  Now,  it  is  shown 
that  C.  S.  and  C.  M.  Eastland  probably  went  into  pos- 
session of  this  tract  of  land  at  about  the  date  of  this 
deed^  and  held  possession  thereunder  until  Mary  East- 
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land  and  C.  S.  EaBtland  sold  and  conveyed  600  acres  of 
it  to  Jeremiah  Vasler  on  December  26, 1866.  It  further 
appears  that  C.  M.  Eastland  did  not  join  in  this  con- 
veyance, but  that  he  died  during  the  war,  and  his  heirs 
did  not  join  in  the  deed  to  Vasler.  This  tract 
is  marked  on  the  map  the  Vasler  tract,  and  this  was 
decreed  to  the  defendants  by  the  chancellor,  and  from 
this  no  appeal  was  taken  as  to  this  part  of  the  tract. 
The  west  half  of  the  tract  was  sold  under  the  decree  of 
tie  chancery  court  of  Sparta,  as  the  land  of  Vasler,  in 
the  case  of  Mabery  v.  Vasler,  and  the  same  was  pur- 
chased by  J.  Eastland  about  1880,  and  is  marked  on 
the  map  the  Eastland  homestead.  The  heirs  of  C.  M. 
Eastland  did  not  join  in  the  Vasler  deed  and  were  not 
parties  to  the  suit  under  which  Eastland  became  the 
purchaser  of  the  west  half  of  the  land.  The  defendant 
Gilson  purchased  from  and  holds  under  the  heirs  of  0* 
S.  and  C.  M.  Eastland. 

The  first  legal  contention  about  this  matter  is  as  to 
the  character  of  this  deed  from  Thomas  Eastland  to 
Chas.  S.  and  Cumberland  M'.  Eastland,  his  sons,  and  as 
to  the  effect  of  possession  thereunder.  The  language 
of  the  conveyance,  so  far  as  necessary  to  recite  herein,, 
having  adopted  the  whole  paper  as  copied  into  the 
transcript  as  a  part  of  our  findings  of  fact,  is  as  fol- 
lows :  The  deed  recites  that  "Thomas  Easland,  for  the 
natural  love  and  affection  he  had  for  his  two  sons,  Chas. 
S.  and  Cumberland  Eastland,  hath  given,  granted^ 
aliened,  enfeoffed  and  confirmed,  and  by  these  presents 
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does  give,  grant,  alien,  enfeoff  and  confirm  unto  the  said 
Chas.  S.  Eastland  and  Cumberland  Eastland,  their 
heirs  and  assigns,  on  the  express  conditions  hereinafter 
to  be  set  forth,  a  certain  tract  or  parcel  of  land  with 
the  appurtenances  thereunto  belonging,  lying  and  being 
in  said  county  and  State  aforesaid,  on  Clifty  creek  and 
its  tributaries,  on  the  Cumberland  Mountain,  including 
the  farm  on  which  the  said  Thomas  Eastland  now  re- 
sides, and  bounded  as  follows,  to  wit :"  Then  follows  a 
description  of  the  property,  closing  with  these  words, 
^'containing  2,960  acres,  be  the  same  more  or  less,  and  if 
there  is  any  land  within  the  aforesaid  boundaries  which 
does  not  belong  to  the  said  Thomas  Eastland,  then  and 
in  that  event  it  is  to  be  excluded  out  of  the  aforesaid 
2,960  acres,  and  no  charge  in  no  way  whatever  is  to  be 
made  against  me  or  my  heirs  for  any  land  which  may 
be  taken  by  an  older  claim  within  said  boundary/*  The 
deed  then  proceeds :  "The  following  are  the  conditions 
on  which  I  give  said  land  which  is  above  described  to 
my  sons  Chas.  S.  and  Cumberland  M.  to  wit,  that  they 
may  now  take  possession  of  the  farm  whereon  I,  said 
Thomas,  now  reside,  and  shall  go  on  jointly  to  cultivate 
and  keep  the  said  farm  in  a  good  farmerlike  manner, 
and  that  they  shall  support  myself  and  wife,  their 
mother,  during  our  natural  lives  in  a  comfortable  and 
decent  manner,  and  when  it  shall  please  God  to  end  our 
existence  in  this  life  to  have  our  bodies  buried  in  decent 
manner,  to  have  a  plain  tombstone  erected  over  each  of 
our  graves,  and  then  to  have  our  graves  inclosed  within 
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a  decent,  strong  stone  wall.  They  must  also  supi)ort  my 
two  negro  women  until  the  death  of  myself  and  my  wife, 
then  if  said  n^roes  Silvia  and  Vina  are  living  I  hereby 
give  them  to  my  said  two  sons,  and  as  said  negroes  are 
old  I  request  that  they  will  keep  said  negroes  and  not 
sell  them,  but  treat  them  kindly.  I  also  give  to  each  of 
my  said  sons  a  good  bed,  bedstead,  and  to  each  bed  two 
full  suits  of  bed  covering,  also  my  desk  and  bookcase, 
and  they  to  take  charge  of  and  take  care  of  all  my  ac- 
count books  and  all  my  papers  of  every  description,  ajid 
I  also  give  them  my  Bible  and  all  my  other  books  of  every 
character,  also  my  bureaus,  clothes  chest,  all  my  tables 
and  chairs,  and  all  my  kitchen  furniture  of  every  de- 
scription, also  working  tubs,  pails,  buckets,  barrels,  etc., 
also  all  my  farming  tools  of  every  kind  and  my  carpen- 
ter's and  blacksmith  tools  of  every  kind,  one  wagon  and 
harness  for  the  same  and  all  my  log  chains,  and  to  each 
of  my  aforesaid  sons  I  give  a  choice  cow  and  calf,  to  be 
selected  out  of  my  stock  of  cattle,  and  all  my  stock  of 
hogs;  provided,  however,  that  my  aforesaid  two  sons 
Chas.  S.  Eastland  and  Cumberland  M.  Eastland  truly 
and  faithfully  perform  and  fulfill  the  foregoing  re- 
quirements, but  not  otherwise,  for  in  case  of  failure  on 
their  part,  then  this  deed  of  gift  is  to  be  void  and  no 
effect  whatever;  but  if  it  is  fully  complied  with,  then 
this  deed  of  gift  is  to  stand  good  to  them  in  defiance  of 
all  opposition.  I,  the  aforesaid  Thomas,  wish  it  to  be 
cleai'ly  understood  that  if  I  should  die  before  my  said 
wife  dieS;  and  that  she  does  of  her  own  free  will  and 
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accord  quit  the  residence  and  protection  of  my  aforesaid 
two  sons,  then  and  in  that  event  this  deed  of  gift  shall 
not  therefor  or  on  that  account  become  void,  but  shall 
in  all  respects  be  as  good  and  valid  as  if  my  said  wife 
had  resided  with  tl^em  until  her  death,  yet  my  said  sons 
are  not  to  give  to  their  mother  any  just  cause  for  quit- 
ting their  residence  and  protection  which,  if  they  do^ 
shall  make  this  deed  of  gift  null  and  void.  If  it  should 
be  the  will  of  God  that  my  son  Chas.  S.  die  before  my 
wife  and  myself  dies,  then  in  that  event  my  son  Cumber- 
land M.  will  go  on  and  fulfill  the  requirements  herein 
set  forth,  in  which  case  if  Chas.  S.  should  leave  an  heir 
or  heirs  of  his  body,  such  heir  or  heirs  shall  be  equally 
entitled  to  an  equal  division  with  Cumberland  M.  of  the 
property  herein  donated."  The  same  provision  is'  made 
as  to  the  other  son.  The  paper  then  continues :  "This 
indenture  is  not  to  be  entered  on  record  until  after  the 
death  of  my  wife  and  myself,  nor  until  all  the  forego- 
ing requirements  are  fully  complied  with.  The  tomb- 
stones and  walling  of  the  graves  above  mentioned,  the 
expenses  therefor  are  to  be  paid  out  of  other  resources 
of  my  estate  of  which  I  may  die  possessed,  and  not  out 
of  the  afore-mentioned  property  given  to  my  two  men- 
tioned sons,  unless  there  should  not  be  sufficient  of  the 
balance  of  my  estate  to  pay  for  the  tombstones  and 
walling  of  the  graves,  and  in  that  event  my  said  two 
sons  are  to  pay  up  the  deficiency  whatever  it  may  be. 
On  the  above  conditions  being  complied  with  in  fully 
then  and  not  until  then^  the  title  to  the  aforesaid  land 
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and  personal  property  shall  be  fully  and  completely 
vested  in  the  said  Ghas.  S.  Eastland  and  Cumb^land  M. 
Eastland,  and  their  heirs  and  assigns  forever.  To  have 
and  to  hold  the  said  land  and  premises,  with  the  appur- 
tenances thereunto  belonging  or  in  anywise  appertain- 
ing unto  the  said  Chas.  S.  Eastland  and  Cumberland 
Eastland,  their  heirs  and  assigns,  forever.'^  Then  there 
is  a  warranty  of  the  title,  as  the  deed  says,  on  the  con- 
ditions as  above  set  forth  being  complied  with.  This 
deed  or  paper  was  dated  on  September  7, 1859,  and  was 
witnessed  by  Caroline  E.  Mobry  and  John  Mobry. 
These  witnesses  appeared  before  H.  L.  Dibrell,  a  notary 
public,  and  proved  the  execution  of  the  paper  on  No- 
vember 28,  1883,  and  Caroline  Mobry  appeared  before 
W.  L.  Dibrell,  clerk,  on  August  28, 1901,  and  proved  the 
execution  of  the  paper,  and  the  signature  of  the  other 
attesting  witnesses  was  proved  by  H.  L.  Eastland  on 
the  same  day  before  the  same  clerk. 

Now,  as  we  say,  the  first  l^al  question  presented  is 
as  to  the  legal  effect  of  this  paper,  complainants  claim- 
ing that  it  is  wholly  testamentary  and  did  not  take  effect 
until  the  death  of  the  testator,  and  the  defendants  claim- 
ing that  it  took  effect  as  of  the  date  of  its  execution.  It 
will  be  understood  that  the  complainants  claim  under 
the  will  of  Thomas  Eastland  to  Mary  Eastland,  which 
was  probated  February  7,  1860.  This  will  is  found  on 
pages  208,  209  and  210  of  the  transcript,  and  is  adopted 
as  a  part  of  our  findings  of  fact  It  was  dated  Febru- 
ary 10, 1840,  and  probated  February  7,  1860.    This  will 
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gave  all  of  his  property,  both  real  and  personal,  to  his 
wife,  and  she,  Mary  Eastland,  for  a  recited  consideration 
of  f 4,750  paid  in  cash,  transf^red  and  conveyed  to 
Cynthia  Brown  on  February  8,  1869,  two  tracts  of  land 
aggregating  9,500  acres  in  two  tracts,  one  of  them  being 
the  tract  covered  by  grant  6214  and  the  Anthony  Lance 
entry,  and  described  by  the  grant  and  by  the  entry,  and 
also  by  metes  and  bounds.  This  deed  was  witnessed  by 
C.  S.  Eastland,  her  son,  and  one  John  Meeks,  and  was 
proven  by  C.  S.  Eastland  and  John  Meeks  on  Febru- 
ary 12, 1869,  and  registered  the  same  day,  and  complain- 
ant claims  under  the  deraignment  of  title  hereinbefore 
set  out  The  defendants'  deraignment  of  title  is  first 
under  this  deed  now  under  consideration  from  Thos. 
Eastland  and  C.  S.  Eastland  and  G.  M.  Eastland,  and 
then  by  deeds  from  heirs  of  O.  S.  Eastland  and  C.  M. 
Eastland  to  Eugene  Hatch,  said  deeds  being  dated  in 
1879  and  1890,  and  then  by  Eugene  Hatch  and  wife  to  N. 
S.  Gilson.  We  file  as  a  part  of  this  opinion  and  with 
it  an  abstract  of  the  title  of  this  land  and  adopt  this 
paper  as  a  part  of  our  opinion  as  showing  the  deraign- 
ment of  title,  dates  of  deeds,  etc.  It  will  be  seen  that 
after  the  conveyance  by  Thomas  Eastland  to  his  sons  in 
1857,  the  first  deed  that  appears  under  this  chain  of  title 
is  one  by  Geo.  W.  Eastland  to  Edward  Eastland's  inter- 
est in  the  estate  of  Cumberland  Eastland,  deceased.  It 
does  not,  however,  specifically  mention  this  tract  The 
next  deed,  which  does  appear  to  refer  to  this  tract,  is  one 
dated  April  16,  1888,  which  conveys  all  the  interest  of 
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E.  H.  Eastland  to  T.  M.  Eastland  in  the  land  deeded 
by  Thomas  Eastland  to  Chas.  Eastland  and  Cumberland 
Eastland.  This  deed  appears  to  have  been  recorded  on 
December  2, 1889,  the  date  of  the  various  conveyances  to 
Eugene  Hatch.  This  gives  the  deraignment  of  title  by 
the  parties.  But  it  is  proper  to  state,  as  throwing  con- 
siderable light  on  the  transaction,  that  on  December  17, 
1866,  Chas.  S.  Eastland  and  his  mother  Mary  Eastland 
executed  a  deed  to  Jeremiah  Vasler  for  600  acres  of 
land,  which  tract  lies  within  the  boundaries  of  the  Gil- 
son  tract  and  within  the  boundaries  of  the  tract  con- 
veyed by  Thos.  Eastland  to  his  two  sons  0.  S.  and  0.  M. 
Eastland.  This  tract — the  Vasler  tract — is  not  in  dis- 
pute, as  the  complainants  admit  that  it  was  transferrdt 
and  conveyed  by  Mary  Eastland  prior  to  her  deed  to 
Mrs.  Brown.  This  Vasler  tract  was  afterwards  sold 
under  proceedings  brought  in  the  chancery  court  for 
that  purpose,  and  was  purchased  by  Jos.  Q.  Eastland. 
This  deed  by  Chas.  S.  and  Mary  Eastland  to  Vasler  was 
proven  on  December  26,  1866,  and  filed  for  registration 
on  the  same  day. 

We  now  return  to  the  consideration  of  the  legal  char- 
acter and  effect  of  the  deed  by  Thomas  Eastland  to  his 
sons  C.  8.  and  C.  M.  Eastland.  First,  as  to  its  legal 
effect,  aside  from  the  question  as  to  whether  or  not  the 
paper  was  ever  delivered,  which  is  denied  by  the  com- 
plainants: The  paper  in  question  has  heretofore  been 
referred  to  as  a  conveyance  or  deed.  This  term  has 
been  used  in  its  most  general  and  larger  sense,  and  as 
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a  matter  of  convenienca  The  instmmenty  as  will  be 
noted  from  the  substantial  copy  above  set  out,  is  of  a 
peculiar  character.  It  is  termed  on  its  face  an  inden- 
ture. The  paper  then  commences  with  words  used  in 
deeds  and  conveyances,  such  as  ^'hath  given  and  granted, 
aliened,  enfeoffed  and  confirmed,  and  do  give,  grant,  al- 
ien, enfeoff  and  confirm,'^  but  these  words  are  followed 
by  the  clause  ^^on  the  express  conditions  hereinafter  to 
be  set  forth.''  Then  the  conditions  are  set  forth,  the  first 
striking  condition  being  that  the  two  sons  ^^are  now  to 
take  possession  of  the  farm"  and  that  they  should  go  <mi 
diligently  to  cultivate  the  farm,  etc.  The  conditions  are 
further  to  the  effect  that  these  two  sons  are  to  support 
#e  grantor  and  his  wife  during  their  lives.  Another 
marked  provision  is  that  the  indenture  is  not  to  be 
entered  on  the  record  until  after  the  death  of  his  wife 
and  himself,  nor  until  all  the  foregoing  requirements 
are  fully  complied  with.  Another  marked  sentence  is: 
^'On  the  above  conditions  being  complied  with  in  full, 
then,  and  not  until  then,  the  title  to  the  aforesaid  land 
and  personal  property  shall  be  fully  and  completely 
vested  in  the  said  Chas.  S.  Eastland  and  Cumberland  M. 
Eastland  and  their  heirs  and  assigns  forever."  Now  we 
do  not  agree  with  the  contention  of  complainants'  coun- 
sel that  this  is  altogether  a  testamentary  paper,  nor  do 
we  agree  with  the  contention  of  defendants'  counsel  that 
the  paper  was  at  once  delivered  and  that  the  title  immed- 
iately passed  and  vested  in  these  two  sons,  but  subject  to 
the  charges  contained  in  the  paper  and  possibly  subject 
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to  a  defeasance.  In  our  opinion,  when  construed  ac- 
cording to  the  apparent  and  obvious  intent  of  the 
parties,  and  we  think  in  legal  effect,  the  paper  in  ques- 
tion amounts  to  a  written  contract  to  convey,  or  which 
does  convey,  to  the  grantees  named  the  lands  in  ques- 
tion, the  title  to  pass  and  the  conveyance  to  become  ef- 
fective on  the  performance  of  certain  conditions,  but 
these  are  conditions  precedent  by  the  very  terms  of  the 
instrument.  It  was  not  to  become  eflEective  and  the 
title  was  not  to  pass  until  these  conditions  were  fully 
performed.  We  think  the  sentence  that  the  indenture 
was  not  to  be  entered  of  record  until  after  the  death  of 
the  grantor  and  his  wife,  nor  until  all  the  conditions 
were  fully  complied  with,  and  the  other  sentence  that 
on  the  above  conditions  being  complied  with  in  full, 
then  and  not  until  then  should  the  title  to  the  aforesaid 
land  and  personal  property  be  fully  and  completely 
vested,  shows  clearly  the  intention  and  understanding 
of  the  parties  that  the  paper  was  not  to  become  effective 
as  a  conveyance  of  the  land,  and  as  vesting  the  legal 
title,  until  these  conditions  had  been  complied  with. 
Such  is  the  plain  and  express  language  of  the  paper.  We 
have  not  thought  it  necessary  to  go  into  a  discussion  of 
the  many  authorities  cited  and  commented  upon  by 
ijounsel  on  both  sides  on  this  particular  point  as  to  the 
character  of  this  paper.  We  could  add  nothing  to  the 
very  valuable  discussion  found  in  the  briefs  upon  this 
subject.     We  deem  it  suflftcient  to  say  that  we  under- 
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stand  it  to  be  the  settled  law  in  this  State  that  papers 
are  to  be  construed  and  given  effect  according  to  the 
intent  of  the  parties  as  appearing  from  the  papers.     See 
Topp  V.  White,  12  Heis.  168,  and  following;  see  also 
1  Sneed  149 ;  2  Cold.  583 ;  2  Sneed  564 ;  2  Heis.  8  and 
405;  7  Lea  105.    And  in  ascertaining  the  intention  the 
court  will  look  to  the  situation  of  the  parties,  the  motive 
that  led  to  the  agreement  and  the  objects  designed  to  be 
effected  by  it.     Plainly  stated,  without  the  use  of  tech- 
nical words  or  phrases,  it  is  evident  that  Thomas  East- 
land  desired  his  sons  to  enter  into  immediate  possession 
of  the  land  and  to  cultivate  the  same  and  to  take  charge 
of  the  personal  property  turned  over  to  them  and  to 
operate  the  farm;  but  he  also  wished  to  secure  a  living 
for  himself  and  wife  until  both  of  them  should  die,  and 
it  was  his  obvious  purpose,  as  we  think,  to  retain  such 
possession  and  control  as  would  enable  him   to  secure 
these  ends,  and  to  provide  that  when  his  sons  had  com- 
plied with  all  the  conditions  imposed  in  the  paper  that 
the  land  was  to  be  theirs  and  that  the  title  should  then 
vest  and  pass,  but  not  until  then,  and  if  they  should  not, 
on  the  death  of  himself  and  wife,  have  complied  with  all 
the  conditions,  then  the  title  was  not  to  vest.     We  think 
this  purpose  is  too  plain  for  controversy,  and  it  is  no 
objection  to  the  instrument,  as  we  think,  that  the  title 
was  not  to  vest  until  after  the  death  of  the  grantor,  nor 
until  the  performance  of  certain  conditions  precedent 
See  Topp  v.  W/wf  e,  12  Heis.  173,  and  other  cases  cited 
by  counsel. 
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So  in  our  opinion  the  instrument  in  question  is,  as 
stated,  an  indenture  or  contract  between  the  parties,  in 
writing,  providing  that  the  title  of  the  land  was  to  pass 
and  the  land  be  vested  in  the  grantees  on  the  perform- 
ance of  certain  conditions  precedent.  These  being  con- 
ditions precedent,  then,  before  this  instrument  could  be- 
come effective,  it  must  appear  that  the  conditions  have 
been  complied  with,  and  it  therefore  becomes  necessary 
to  examine  the  record  upon  this  point,  and  in  doing  so 
we  may  also  examine  the  question  as  to  whether  or  not 
there  was  a  delivery  of  this  paper,  and,  if  there  was  a 
delivery,  whether  it  was  ever  delivered  as  a  deed  to  take 
effect  and  whether  the  conditions  precedent  have  been 
complied  with.  Upon  this  subject  we  find  first  as 
worthy  of  note,  that  the  paper  is  dated  in  its  opening 
sentence  as  of  April  10,  1857.  Now  it  further  appears 
that  on  September  7,  1859,  Thomas  Eastland  wrote  this 
sentence  upon  the  paper,  "I,  Thomas  Eastland,  have  on 
this  seventh  day  of  September,  1859,  again  adopted  the 
foregoing  deed  for  the  purposes  therein  contained. 
Witness  mv  hand  and  seal.  Thomas  Eastland.  Attest : 
Caroline  A.  Mbbry,  John  Mobry."  Now,  as  above  seen,  . 
there  was  an  attempt  to  probate  this  paper  on  November 
28, 1883,  before  W.  L.  Dibrell,  a  notary  public,  and  upon 
this  probate  it  was  admitted  for  registration  on  Decem- 
ber 5, 1883.  It  was  afterwards  reprobated  before  W.  L. 
Dibrell,  clerk,  on  August  28,  1901.  By  whom  this 
paper  was  produced  for  probate  and  registration  this 
record  does  not  show.     It  is  shown  that  it  was  intro- 
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duced  on  the  trial  by  the  defendants — ^that  is  to  say, 
a  copy  of  it  from  the  register's  office  was  introduced. 
Whether  or  not  these  defendantsor  any  of  them  ever  had 
possession  of  the  original  paper  is  not  shown,  nor,  as 
we  say,  is  it  shown  in  whose  possession  the  paper  was 
found  when  it  was  offered  for  registration,  nor  in  whose 
possession  it  had  been  theretofore.  Other  than  may 
be  inferred  from  the  fact  of  its  probate  and  regis- 
tration, there  is  nothing  to  show  that  the  paper  itself 
was  ever  in  the  possession  or  control  of  either  of  the 
sons,  C.  S.  or  C.  M.  Eastland,  or  any  of  their  heirs  or 
descendants.  Upon  the  subject  of  this  paper  and  the 
possession  of  this  tract  of  land  we  have  only  the  tes- 
timony of  H.  L.  Eastland.  He  testifies  that  he  was  born 
in  1857,  at  the  old  Eastland  home  place,  that  he  was  the 
son  of  C.  S.  Eastland  and  that  G.  M.  Eastland  was  his 
uncle.  He  was  asked :  "How  long  did  your  father  live 
at  the  old  homestead  before  he  left  there?  A.  He 
moved  away  from  there  I  think  the  last  year  of  the  war, 
in  1865.^'  He  testifies  that  there  was  a  large  dwelling- 
house,  partly  log  and  partly  frame,  containing  ten 
rooms;  two  large  log  barns  and  a  crib,  and  about  fifty 
acres  of  cleared  and  inclosed  land.  He  was  asked: 
"Did  your  father  claim  to  own  said  land  while  he  lived 
there?  A.  He  did  with  C.  M.  Eastland.  Q.  They 
claimed  the  entire  boundary  described  in  the  deed?  A. 
Yes,  sir.  Q.  When  did  C.  M.  Eastland  die?  A.  Dur- 
ing the  war.  Q.  When  did  Thos.  Eastland  die?  A. 
During  the  war."     He  was  asked :    "Did  he  ever  claim 
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the  land  after  said  deed  was  executed?    A,    Not  that  I  ^ 

know  of.  Q.  Did  he  live  with  your  father  until  his 
death?  A.  He  did.  Q.  When  did  his  widow,  Mary 
Eastland,  die?  A.  She  has  been  dead  about  thirty 
years.  Q.  Did  she  live  with  your  father  until  her 
death?  A.  She  did.  Q.  Did  she  set  up  any  claim  to 
said  homestead  tract  during  her  lifetime?  A.  Not  that 
I  know  of."  He  then  stated  that  he  rented  the  place 
from  his  father  in  1881  or  1882,  and  that  he  lived  there 
until  1893,  and  that  he  continued  in  possession  for  him- 
self and  the  other  heirs  of  C.  S.  and  C.  M.  Eastland.  He 
was  then  asked  whether  or  not  exhibit  63  of  the  deposi- 
tion of  Chas.  Comstock  correctly  set  out  the  manner  in 
which  he  held  possession  of  the  tract  of  land.  He  said 
that  it  did.  He  further  stated  that  he  left  Bill  DeRos- 
sett  in  possession.  He  further  testified  that  the  persons 
who  signed  exhibit  54  to  Comstock 's  deposition  were 
the  heirs  of  C.  M.  or  C.  S.  Eastland.  He  further  showed 
that  he  leased  the  lands  from  Gilson  Hatch,  as  shown  in 
exhibit  64  to  Comstock's  deposition^  and  held  possession 
of  them  under  the  lease.  But  on  cross-examination  the 
effect  of  this  testimony  of  this  witness  is  very  largely 
destroyed  by  his  statement  that  all  the  possessions  held 
by  him  and  the  improvements  were  within  the  bound- 
aries of  the  Vasler  tract  Now,  as  seen  above,  this 
Vasler  tract  was  conveyed  to  Jeremiah  Vasler  by  Mary 
Eastland,  the  mother,  and  by  C.  S.  Eastland.  They  cov- 
enant that  they  had  a  right  to  convey  the  tract.  It  ap- 
I>ears  to  have  been  afterwards  repurchased,  and  this 
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witness  in  1881  moved  upon  this  Vasler  tract,  and  all  the 
possessions  proven  to  have  been  on  it  within  the  bound- 
aries of  the  Gilson  tract  are  also  all  shown  to  have  been 
within  the  boundaries  of  the  Vasler  tract,  which  the 
complainants  do  not  claim.    This  witness  does  not  tes- 
tify to  have  had  any  knowledge  or  information  in  re- 
gard to  this  paper,  the  deed  by  Thomas  Eastland  to  his 
two  sons,  which,  as  we  have  seen,  was  not  to  take  effect 
as  a  conveyance  until  after  his  death  and  until  the  per- 
formance of  all  conditions  named  in  the  deed.    This 
witness,  however,  does  testify  that  his  grandfather  and 
grandmother  lived  with  his  father  until  their  death,  and 
that  he  never  heard  either  one  of  them  claim  the  land. 
The  next  matter  worthy  of  note  bearing  upon  this 
matter  is  the  deed  to  which  we  have  heretofore  referred, 
executed  by   Mary   Eastland   February   12,   1869,   to 
Cynthia  H.  Brown.    As  stated,  this  deed  is  dated  Febru- 
ary 6,  1869,  and  is  signed  by  Mary  Eastland,  and  war- 
rants the  title  to  the  two  tracts  conveyed,  one  of  the 
tracts  being  the  land  included  in  grant  6214,  and  she 
says  that  these  tracts  of  land  were  willed  and  be- 
queathed to  her  by  the  will  of  her  husband.     Now,  this 
deed  was  witnessed  by  C.  S.  Eastland,  the  son,  and  on 
February  8, 1869,  C.  S.  Eastland,  as  one  of  the  subscrib- 
ing witnesses,  appeared  before  the  county  court  clerk 
and  testified  that  Mary  Eastland  signed  and  acknowl- 
edged the  deed  in  his  presence  for  the  purposes  and 
things  therein  contained.    Another  matter  that  throws 
light  upon  the  question  is  that  Mary  Eastland,  on  April 
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27, 1862,  executed  a  deed  to  Fannie  Alby  for  40  1-2  acres, 
which  tract  is  within  the  boundaries  of  6214,  and  which 
Mary  Eastland  claimed  and  conveyed  as  devised  to  her 
under  the  will  of  her  husband.  Now  this  deed  was  also 
witnessed  by  her  son  C.  S.  Eastland. 

These  facts  are  about  all  that  we  have  been  able  to 
gather  from  the  record  throwing  light  upon  this  ques- 
tion. We  have  the  testimony  of  this  grandson  of 
Thomas  Eastland  that  his  father  lived  upon  this  land 
and  that  he  and  his  uncle  claimed  it  as  their  own,  but 
that  his  father  moved  off  about  the  close  of  the  war  in 
1865,  and  that  C.  M.  Eastland  died  during  the  war ;  that 
he  afterwards  moved  back  in  1881 ;  but  it  is  shown  that 
all  of  these  possessions  were  within  the  Vasler  tract, 
which  his  grandmother,  Mary  Eastland,  and  his  father 
had  conveyed  to  Vasler.  Take  this  bare  testimony  in  con- 
nection with  the  fact  that  C.  S.  Eastland,  the  father  of 
this  witness,  who  says  that  he  claimed  the  land,  wit- 
nessed two  deeds  by  Mary  Eastland  in  which  she  war- 
ranted that  she  was  the  owner  of  the  land,  and  in  one 
of  which  she  specifically  mentions  that  she  claimed  it 
as  devised  to  her  under  the  will  of  her  husband,  and 
take  these  facts  in  connection  also  with  the  fact  that 
there  appears  to  have  been  a  long  interval  in  which  no 
claim  is  shown  to  have  been  made  for  this  land  by  C.  S. 
or  Cumberland  Eastland  or  their  heirs,  nor  until  1883 
does  it  appear  that  there  was  any  new  effort  to  probate 
this  deed  or  conveyance,  until  some  fifteen  years  after 
Mary  Eastland  had  conveyed  the  land  to  Cynthia  H. 
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Brown.  That  is  to  say,  the  deed  was  offered  for  probate 
and  r^stration  more  than  twenty  years  after  the  death 
of  Thomas  Eastland,  and  more  than  twelve  years  after 
the  death  of  Mary  Eastland.  We  are  not  unmindful  of 
and  recognize  the  rules  which  give  weight  and  force  to 
the  possession  of  a  conveyance  and  to  its  registration 
upon  the  question  of  the  delivery  of  the  deed.  We 
understand  that  from  the  mere  possession  of  the  deed, 
nothing  else  appearing,  we  may  infer  there  was  delivery. 
Goodwin  v.  Wardy  6  Bax.  107 ;  Cumberland  Land  Co.  v. 
Daniels,  52  S.  W.  446.  And  also  that  r^istration  of  a 
deed  unexplained  is  prima  facie  proof  of  delivery.  See 
Land  Co.  v.  Daniels,  52  S.  W.  446 ;  Davis  v.  Garrett,  91 
Tenn.  148.  But  we  do  not  think  that  these  rules  are 
applicable  or  to  be  given  full  force  in  this  case,  or, 
rather,  we  do  not  think  that  it  can  be  truly  said  that 
nothing  else  appears  in  the  case.  If  the  deed  had  been 
registered  during  the  life  of  the  grantor,  then  it  might 
well  be  said  that  its  registration,  nothing  else  appear- 
ing, would  presume  a  delivery.  It  is  true  that  the  paper 
itself  provides  that  it  is  not  to  be  registered  until  after 
his  death,  and  that  this  may  be  an  excuse  for  its  nonreg- 
istration until  after  his  death,  but  our  point  is  that  in  a 
case  of  that  kind  the  registration  of  the  paper  is  not 
of  itself  to  have  as  much  weight  upon  the  question  of 
delivery  as  its  registration  during  the  life  of  the  grantor 
would  have  had;  nor  can  it  be  truthfully  said  in  this 
case  that  nothing  else  appears.  Facts  which  at  least 
throw  great  doubt  upon  the  question  of  a  delivery  as 
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well  as  upon  the  question  of  full  performance  of  the 
conditions  precedent  to  the  conveyance  taking  eflfect, 
are  the  long  delay  in  the  registration  of  this  convey- 
ance more  than  twenty  years,  as  we  say,  after  the  death 
of  the  grantor  and  more  than  twelve  years  after  the 
death  of  his  widow,  Mary  Eastland,  to  whom  he  devised 
all  of  his  property,  and  more  than  fourteen  years  after 
this  widow  had  conveyed  by  a  deed  witnessed  by  C.  S. 
Eastland,  one  of  the  grantees  in  the  conveyance  under 
consideration.  The  paper  offered  in  evidence  was  a 
copy  taken  from  the  registration  book,  but  who  offered 
the  paper  for  registration  and  probate  does  not  af&rma- 
tively  appear.  But  for  the  family  relation  find  the  fact 
that  the  widow,  Mary  Eastland,  claimed  all  this  land 
and  conveyed  it  as  devised  to  her  under  the  will  of  her 
husband,  and  but  for  this  long  delay  in  registration,  we 
might  infer,  nothing  else  appearing,  that  the  deed  was 
offered  for  probate  by  a  party  having  it  properly  in 
custody.  But  we  think  this  long  delay  on  the  part  of 
G.  S.  Eastland  and  C.  M.  Eastland  and  their  descendants 
to  produce  this  paper  for  registration,  is  itself  a  signi- 
ficant fact  And  another  very  significant  fact,  to  which 
we  give  very  great  weight,  is  the  signature  as  a  witness 
of  0.  S.  Eastland  to  two  deeds  executed  by  his  mother, 
conveying  parts  of  this  land,  and  a  third  deed  conveying 
all  the  remainder,  as  her  own  property  devised  to  her 
under  the  will  of  her  husband.  This  fact  is  relied  upon 
by  the  complainants  as  an  estoppel  against  C.  S.  East* 
land  and  those  claiming  under  him.    But  without  re- 
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sorting  to  that  doctrine  or  deciding  the  case  upon  this 
point,  we  are  of  opinion  that  this  circumstance  should 
properly  be  given  much  weight  upon  the  question  of  the 
delivery  of  this  paper  and  of  the  performance  of  its  con- 
ditions. We  recognize  the  rule  that  the  fact  that  a  party 
attested  a  document  is  not  sufficient  to  charge  him  with 
notice  of  its  contents,  generally  speaMng,  and  that  the 
better  opinion  is  that  the  witness  to  the  execution  of 
a  deed  will  not  of  itself  be  notice,  for  a  witness  in  prac- 
tice is  not  privy  to  the  contents  of  the  deed,  nor  is  a 
magistrate  who  takes  the  acknowledgment  presumed  to 
be.  But  while  this  is  true  as  a  general  rule,  we  think 
the  facts  of  this  case  do  not  come  within  this  general 
rule.  The  situation  of  the  parties  precludes  this  idea. 
This  very  instrument  itself  shows  that  C.  S.  and  C.  M. 
Eastland  were  to  take  charge  of  this  farm,  and  their 
father  and  mother  were  to  live  with  them,  and  the  testi- 
mony of  H.  L.  Eastland  is  to  the  effect  that  Mary  East 
land  did  live  with  her  son  C.  S.  Eastland  until  her 
death.  Now  we  are  of  the  opinion  that  the  minds  of  a 
court  should  not  be  so  hampered  by  rules  of  law  which 
are  really  understood  to  be  of  general  but  not  universal 
application,  as  to  prevent  them  from  seeing  the  real 
truth  which  any  impartial  mind  free  to  investigate 
would  see,  and  we  feel  assured  that  in  a  case  of  this 
kind,  where  the  relationship  existed  that  is  shown  to 
have  existed  in  this  case,  and  where  it  appears  that  this 
son  was  looking  after  his  mother's  business  by  witness- 
ing the  several  conveyances,  that  he  must  necessarily 
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have  known  the  contents  of  these  deeds.  We  know  that 
in  natural  practice  people  are  constantly  called  ui)on  to 
witness  papers  executed  by  others  of  the  contents  the 
witness  has  no  knowledge  whatever.  But  it  would  be 
an  extremely  rare  case  where  a  conveyance  of  a  large 
body  of  land  was  made  for  a  consideration  as  large  as 
^,700,  and  where  the  conveyor,  the  mother,  had  for 
years  been  living  with  her  son  and  was  then  living  with 
him,  that  he,  the  son,  would  not  be  entirely  familiar  with 
the  contents  of  the  paper.  The  chance  that  such  case 
would  exist  or  could  exist  is  so  rare  that  it  may  properly 
be  eliminated  as  a  practical  factor.  In  other  words, 
the  contingency  is  so  remote  that  he  would  not  know, 
that  our  minds  are  bound  to  rest  easy  in  the  conscious- 
ness and  conviction  that  he  did  know  the  contents  of 
these  conveyances  made  by  his  mother  assuming  to  be 
the  owner  of  this  land,  and  we  are  satisfied  that  he  did. 
This  being  so,  C.  S.  Eastland  would  unquestionably  be 
estopped  to  subsequently  claim  this  land,  as  those  claim- 
ing under  him  would  ba  But  aside  from  the  question 
of  estoppel,  it  is,  as  we  say,  a  very  weighty  circumstance 
ui)on  the  question  of  the  delivery  of  this  paper,  and  upon 
the  question  as  to  a  full  compliance  with  the  conditions 
precedent  contained  in  the  paper,  and  upon  these  facts 
we  are  of  opinion  that  the  weight  of  the  evidence  is  that 
either  of  the  conditions  were  not  performed,  or  that  the 
grantees,  C.  M.  and  C.  S.  Eastland,  voluntarily  relin- 
quished any  claim  under  this  deed,  and  that  the  paper 
was  not  delivered  and  did  not  take  effect 
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Such  being  the  case,  it  results  that  the  complainant 
is  entitled  to  recover  this  tract  unless  the  defendants' 
claim  as  to  possession  is  a  bar  to  the  right  of  recoverr. 
But,  as  above  shown,  it  appears  that  the  possessions 
held  for  the  defendants  were  wholly  within  the  Vasla* 
tract,  which  had  been  conveyed  by  Mary  Eastland  prior 
to  her  conveyance  to  Mrs.  Brown,  under  whom  the  com- 
plainants claim,  and  therefore  the  possession  of  this 
Vasler  tract  which  had  been  sold  oflF,  constitutes  no  de 
fense  to  a  recovery  of  the  land  outside  of  this  tract 
McClung  v.  Rosa,  5  Wheat  123;  Rosa  v.  Cohby  9  Ter. 
470 ;  Coal  Creek  Mining  Co.  v.  Heck^  15  Lea  506.  The 
deed  to  Vasler  having  been  executed  before  the  deed  to 
G.  H.  Brown,  under  which  complainants  claim,  and 
being  an  older  and  better  title  than  complainants',  the 
possession  was  not  adverse  to  complainants,  and  they 
could  not  have  sued  to  recover  this  possession  on  the 
Vasler  tract,  and  therefore  it  could  not  be  adverse. 
Kelley  v.  Hare,  1  Hum.  163 ;  Coal  Creek  Mining  Co,  v. 
Heck,  15  Lea  515;  see  also  2  Head  302;  2  Sneed  196. 
So  the  defense  of  the  statute  of  limitations  in  favor  of 
the  defendants  cannot  be  sustained,  and  the  complain- 
ant is  entitled  to  recover  the  Gilson  tract 

Complainant  is  also  entitled  to  recover  upon  another 
ground — that  is  to  say,  as  an  innocent  purchaser  of  the 
land  before  the  registration  of  the  instrument  relied  on 
by  Gilson.  Before  the  registration  of  this  instrument 
the  following  conveyances  had  been  executed  and  re- 
corded : 
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1.  The  deed  by  Thos.  B.  Eastland  to  Thomas  East- 
land^  which  was  registered  on  April  4,  1853.  This 
showed  the  title  of  record  vested  in  Thomas  Eastland. 

2.  The  last  will  and  testament  of  Thos.  B.  Eastland 
devising  all  of  his  property,  real  and  personal,  to  his 
widow  Mary.  This  was  probated  in  February,  1860. 
So  upon  the  face  of  the  record,  Thomas  Eastland  having 
died,  so  far  as  the  record  shows,  seized  and  possessed 
of  this  tract  of  land,  it  went  to  Mary  Eastland  under 
the  will. 

3.  A  deed  from  Mary  Eastland  to  C.  H.  Brown, 
-which  was  recorded  February  12,  1869,  and  which  re- 
cites a  cash  consideration  of  f  4,750. 

4.  A  deed  by  C.  H.  BrowTi  to  Edward  Mahone  for 
a  cash  consideration  expressed  of  f5,000,  and  recorded 
May  19,  1869. 

5.  A  deed  from  Edward  Mahone  to  Josiah  Oaks,  for 
an  express  consideration  of  |15,980,  which  was  recorded 
May  19,  1869. 

6.  A  decree  of  the  chancery  court  divesting  title  out 
of  Mahone  and  vesting  same  in  Narcissa  Saunders. 

7.  A  condemnation  proceeding  and  sale  to  Baker  and 
Savage  in  1879,  etc. 

Now  all  these  conveyances  and  transactions  had  taken 
place  prior  to  the  registration  of  this  deed  by  Thomas 
Eastland  to  his  two  sons. 

The  Code  provides  (Shannon,  section  3749),  that  "a 
deed  shall  only  take  effect  as  to  persons  not  parties 
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thereto,  or  not  having  actual  notice,  from  the  date  of  the 
r^stration/^ 

Sec.  3751  provides:  "Any  of  said  instruments  first 
registered  or  noted  for  registration  shall  have  preference 
over  one  of  earlier  date  but  noted  for  r^istration  after- 
wards, unless  it  is  proved  in  a  court  of  equity,  accord- 
ing to  the  rules  of  said  court,  that  the  party  claiming 
under  the  subsequent  instrument  had  full  notice  of  the 
previous  instrument/^ 

Now,  the  effect  of  these  provisions  of  our  registration 
laws  is  to  make  deeds,  as  between  conflicting  purchasers 
and  creditors,  to  have  effect  and  date  from  the  noting 
of  the  paper  for  r^istration,  unless  in  a  conflict  be- 
tween purchasers  the  claimant  under  the  first  deed,  but 
the  one  last  registered,  can  prove  according  to  the  rules 
of  equity  that  the  second  purchaser  holding  under  the 
deed  first  registered  had  full  notice  of  his  deed.  The 
burden  of  proof  is  upon  the  claimant  under  the  deed  last 
registered,  and  unless  he  removes  this  burden  and  af- 
firmatively brings  home  knowledge  to  the  one  claiming 
under  the  deed  first  registered,  his  title  in  eflfect  becomes 
secondary  and  a  younger  claim,  and  the  deed  first  reg- 
istered remains  the  older  claim  and  title.  Now  there  is 
nothing  whatever  in  this  record  to  indicate  that  Cyn- 
thia Brown  or  any  one  acting  for  her  had  any  notice  of 
the  claims  of  C.  S.  and  Cumberland  Eastland  or  their 
heirs  or  assigns,  nor  that  any  of  the  subsequent  pur- 
chasers under  that  chain  of  title  had.  It  is  said  that 
possession  was  notice.     But,  as  we  have  seen,  the  pos- 
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session  shown  to  have  been  held  was  solely  upon  the 
Vasler  tract,  which  had  been  sold  out  of  this  grant 
6214  prior  to  Mrs.  Brown's  purchase,  and  which  is  not 
claimed  by  the  complainants.  But  even  if  there  had 
been  a  possession  by  C.  8.  Eastland,  inasmuch  as  he 
witnessed  this  deed  which  his  mother  made  to  Mrs. 
Brown,  we  think  it  could  not  be  said  that  his  possession 
was  full  notice.  It  will  be  noted  that  our  registration 
laws  enact  a  rule  upon  the  subject  of  notice  somewhat 
different  from  the  technical  doctrine  of  innocent  pur- 
chaser that  hds  grown  up  and  been  established  by  the 
decisions  of  courts  of  equity.  In  other  words,  under 
our  registration  laws  the  deed  first  registered  becomes 
the  older  claim,  and  all  deeds  date  from  the  date  of 
noting  them  for  registration  until  proven  by  a  prior 
claimant  under  a  deed  subsequently  registered  that  the 
first  purchaser  had  full  notice.  In  other  words,  the 
holder  under  the  deed  first  registered,  without  more, 
becomes  the  holder  under  the  older  title,  and  he  does 
not  have  to  plead  and  rely  upon  the  doctrine  of  innocent 
purchaser,  but  the  burden  of  pleading  and  proof  falls 
upon  the  Opposite  party,  and  he  must  show  that  his  title 
is  older  and  better  by  bringing  home  full  notice  to  the 
party  claiming  under  the  deed  first  registered,  and 
therefore,  upon  this  ground  also,  we  are  of  opinion  that 
complainants  are  entitled  to  recover  the  lands  included 
within  the  bounds  of  grant  6214,  and  in  the  bounds  of 
what  is  known  and  described  as  the  Gilson  tract,  except 
so  much  of  the  same  as  is  covered  by  the  Vasler  tract. 
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In  the  description  above  set  out  upon  the  question  of 
possession  under  the  Gilson  claim,  we  neglected  to 
note  and  refer  to  exhibit  No.  63  to  Comstock's  deposi- 
tion, referred  to  in  the  testimony  of  H,  L.  Eastland. 
This  deed  is  found  on  pages  453  to  457  of  the  transcript, 
and  is  referred  to  as  a  part  of  our  findings  of  fact  It 
is  notable  for  the  recitations  therein  as  to  the  character 
of  possession  that  H.  L.  Eastland  warranted  had  been 
had  upon  this  tract.  This  deed  was  executed  on  Janu- 
ary 24,  1895,  and  recites  and  warrants  the  truth  of  cer- 
tain history  in  regard  to  certain  possession  dating  back 
to  1881.  It  bears  upon  its  face  very  much  the  appear- 
ance of  an  attempt  to  manufacture  evidence  for  a  law- 
suit. Aside  from  this  fact  we  do  not  think  that  it  is 
entitled  to  any  special  weight. 

For  the  reasons  stated,  we  are  of  opinion  that  the  de- 
cree as  to  the  Gilson  tract  was  erroneous,  and  the  same 
is  reversed,  and  a  decree  will  be  entered  here  in  favor 
of  the  complainant  for  the  lands  embraced  in  this  tract 
within  the  bounds  of  grant  6214,  excepting  therefrom 
the  Vasler  tract,  as  to  which  there  is  no  dispute. 

The  third  assignment  of  error  is  that  the  court  erred 
in  refusing  the  complainants  a  recovery  against  the 
Bon  Air  Coal  Co.  for  the  tract  known  as  the  500  acre 
Colm's  tract.  The  Colm's  tract  is  located  within  grant 
No.  6214,  near  its  northern  and  western  boundary.  The 
question  as  to  this  tract  is  solely  one  as  to  which 
has  the  better  paper  title  or  claim  of  title.  As  has  been 
shown,  the  complainant  has  deraigned  title  under  grant 
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No.  6214,  based  on  the  Anthony  Lance  entry  2351, 
which  entry  we  have  held  to  have  been  a  special  entry, 
which  was  dated  September  23,  1833.  The  defendants 
claim  nnder  a  grant  to  B.  M.  Annis,  No.  4947,  dated 
January  9,  1837,  and  founded  on  an  entry,  2221,  dated 
November  12,  1832,  which  was  prior  to  the  complain- 
ant's entry.  Now  the  complainant's  entry  being  a 
special  entry  and  prior  to  the  defendant's  grant,  the 
complainant's  cls^m  for  title  is  the  better  unless  the 
defendant's  entry  is  also  special,  and  this  is  the  claim  in 
behalf  of  the  defendant.  This  entry  which,  as  we  say, 
is  dated  November  12, 1832,  reads  as  follows : 

"Kobert  M.  Annis  enters  500  acres  of  land  in  White 
county  on  the  Cumberland  Mountain,  on  the  waters  of 
Clifty,  beginning  at  the  southwest  comer  of  an  entry  of 
fifty  acres  made  and  entered  in  the  name  of  Clement 
Jordon,  running  thence  north  with  the  western  bound- 
ary line  of  said  entry  of  fifty  acres,  thence  east  with 
the  northern  boundary  line  of  said  entry,  thence  north 
to  an  entry  of  100  acres  made  in  the  name  of  Enoch  Rice, 
thence  with  Rice's  lines  to  a  southwest  comer,  thence 
north  with  his  boundary  line,  thence  west,  thence 
south  so  as  to  include  500  acres,  excluding  all  older 
entries." 

There  being  no  natural  or  noted  and  notorious  objects 
called  for,  it  is  obvious  that  this  entry  would  not  be 
special  unless  the  lines  called  for  were  recognized,  sur- 
veyed and  known  at  that  time.  Upon  this  subject  we 
have  the  testimony  of  only  one  witness,     C.  Comstock 

2  Teim  Chan— (42) 
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testifies  that  he  came  to  this  section  of  the  country  some 
fifteen  years  ago.  He  says  he  is  acquainted  with  entry 
2221,  and  on  which  grant  4947  is  founded,  known  as 
the  Colm^s  tract,  and  that  he  has  surveyed  the  entire 
tract ;  that  he  knows  the  beginning  corner  and  the  lines 
and  corners  following  where  it  passes  the  corner  of  the 
Rice  entry  and  the  Jordon  tract;  that  he  has  surveyed 
the  Rice  and  Jordon  tracts,  and  they  are  founded  oa 
older  entries  than  2221,  and  that  the  corners  of  these 
tracts  are  well  known  and  well  established  in  the  com- 
munity where  the  land  is  located.  The  Jordon  entry 
was  made  January  23, 1826,  in  said  county  and  State  by 
entry  No.  763,  and  was  surveyed  June  15,  1827,  and 
granted  to  him  by  grant  No.  7793  on  May  2, 1828.  The 
Enoch  Rice  entry  called  for  was  made  in  said  county 
and  State  February  17, 1826,  by  entry  No.  994,  was  sur- 
veyed October  30, 1828,  and  granted  to  him  by  grant  No. 
1156  April  25. 

These  entries,  plats  and  certificates  of  survey  were  of 
record  in  the  entrytaker's  office  of  said  county,  and 
the  grants  were  of  record  in  the  land  office  when  the  A. 
Lance  entry  was  made,  and  these  Jordon  and  Rice  en- 
tries and  grants  and  surveys  were  of  record,  and  it  being 
proved  that  this  Colm's  tract  does  border  upon  these 
lines,  w^hich  are  now  well  known,  we  infer  and  find  from 
the  calls  of  the  paper  itself,  taken  in  connection  with  the 
fact  that  these  entries  had  been  surveyed  and  grants 
issued  at  the  time  this  entry  was  made,  that  the  corners 
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called  for  were  then  known  and  could  easily  have  been 
found  by  any  one  acquainted  in  the  neighborhood,  and 
we  therefore  hold  that  this  entry  2221  is  shown  by  the 
defendants  to  have  been  special,  and  therefore  the  claim 
of  the  defendants  is  the  older  and  better  claim,  and  we 
think  there  was  no  error  in  the  decree  of  the  chancel- 
lor dismissing  the  complainants'  bill  as  to  this  tract, 
and  the  same  is  affirmed. 

The  next  assignment  of  error  is  that  the  court  erred 
in  disallowing  complainants  a  recovery  for  the  tract 
known  as  the  Green  tract.  This  tract  is  inside  of  tract 
No.  6214.  The  defendants  rely  upon  the  statute  of 
limitations,  and  claim  to  have  had  more  than  seven 
years'  peaceable,  adverse  and  continuous  possession 
under  color  of  title  to  this  tract  and  thereby  extin- 
guished all  other  titles. 

The  first  deed  or  color  of  title  under  which  complain- 
ants claim  is  a  deed  dated  June  24,  1861,  from  Stephen 
Green  and  John  Howlet  to  G.  G.  Dibrell.  It  is  claimed 
that  Howlet  or  Hewlett  purchased  the  tract  from 
Thomas  Eastland  in  1853,  and  went  into  possession  of 
it  as  early  as  that  day ;  that  he  and  Green  continued  in 
possession  of  it  until  it  was  sold  to  Dibrell,  and  the  claim 
is  that  he  and  his  vendees  had  been  in  possession  of  it 
ev^r  since.  However,  the  deed  from  Eastland  to  Hew- 
let  was  not  found,  nor  was  its  execution  proven,  unless 
it  could  be  inferred  from  references  to  the  Hewlet  tract 
in  other  deeds.  It  is  shown,  however,  that  Will  Howlet 
did  live  upon  this  tract  from  1853  to  1859,  and  that  he 
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had  twenty  or  twenty-five  acres  inclosed  and  this  was 
was  kept  up  by  Howlet  or  Hewlet  and  Green  until 
Dibrell  bought  it  in  1861-  At  that  time  there  were 
thirty  or  forty  acres  cleared  and  improvements  upon  it 
It  is  shown  that  these  improvements  were  kept  up  by 
Dibrell  until  they  were  burned  about  the  year  1870. 

J.  A.  Dibrell,  a  witness  for  the  defendant,  testifies 
that  his  father  kept  these  improvements  up  until  they 
were  burned  about  1870,  and  he  says  that  after  the  fenc- 
ing, etc.,  were  destroyed  by  fire  they  were  put  back,  but 
he  does  not  say  how  soon  they  were  put  back.  He  was 
asked :  ^'Has  the  possession  of  said  tract  been  kept  up 
hy  your  father  and  those  claiming  under  him  since  you 
first  knew  the  tract?  A.  Up  to  the  time  they  were  de- 
stroyed.  Then  they  were  put  back.  Some  kind  of  posses- 
sion has  been  on  it  all  the  time.''  He  states  that 
after  the  improvements,  etc.,  were  burned  that  part  of 
the  land  that  had  been  cleared  grew  up,  and  he  says: 
"There  are  not  more  than  twenty-five  or  thirty  acres 
cleared  now.  It  has  grown  up  since  the  fencing  got 
burnt."  He  says  there  is  about  an  acre  or  perhaps  more 
under  fence  now.  Said  on  cross-examination  that  he 
could  tell  how  long  after  the  possessions  of  the  Gre«i 
tract  were  burned  until  the  inclosures  were  built;  that 
it  was  not  all  put  back,  only  a  part  of  it ;  that  there  was 
only  something  like  an  acre  under  fence  that  was  in  cul- 
tivation ;  that  it  had  been  in  garden  truck  patch,  some- 
thing like  that.    He  further  says  that  the  widow  Dj& 
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lived  on  this  trax^t  for  three  or  four  years  aiter  the  wax. 
There  were  some  coal  openings  made  on  the  Green  tract. 
The  witness  Jesse  Overton  testifies  that  in  the  sum- 
mer of  1887  Gen.  Dibrell  had  offered  to  lease  the  Green 
place  and  the  Warren  place  to  him  for  a  cattle  ranch^ 
and  that  he  rode  over  it  with  Gen.  Dibrell,  and  that 
there  was  a  cleared  field  on  the  Green  tract  and  part  of 
an  old  house  and  a  small  portion  of  land  inclosed  about 
it,  and  that  the  inclosures  had  been  kept  up  ever  since  by 
Dibrell  and  Morrow,  while  it  is  shown  that  after  the 
fencing,  improvements,  etc.,  were  burned  about  1870, 
that  the  only  improvement  kept  up  was  an  inclosure  of 
about  an  acre,  and  that  this  was  at  all  times  kept  up 
and  used  in  cultivation.  We  think,  under  the  circum- 
stances, this  was  a  sufficient  possession  and  assertion  of 
Ownership.  It  appears  that  there  had  been  an  exten- 
sive tract  cleared,  but  after  these  improvements  were 
burned  the  owners  still  kept  an  open  assertion  of  their 
claim  by  this  inclosed  lot,  and  that  this  was  at  all  times 
kept.  We  think  that  under  these  circumstances  this 
was  a  sufficient  assertion  of  ownership  and  notice  of 
adverse  holding,  and  we  are  therefore  of  opinion  that 
the  defense  under  the  statute  of  limitations  is  made 
out,  and  that  the  chancellor  properly  dismissed  the  bill 
as  to  this  tract.  The  defendants  also  rely  upon  grounds 
of  estoppel  based  upon  the  facts  that  Mary  Eastland^ 
under  whom  the  complainants  claim,  executed  a  deed  to 
Fannie  Alby  in  April,  1862,  which  calls  for  this  300  acre 
tract  as  the  Hewlett  tract    We  find  this  fact,  but  do 
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not  deem  it  necessary  to  pass  upon  the  question  of  es- 
toppel from  this  reference  in  this  deed  alone. 

Again,  it  is  said  that  the  deed  by  M'ary  Eastland  to 
Brown  was  champertous  as  to  the  Green  tract,  because 
adversely  held  in  1869.  Complainants  claim  that  the 
proof  does  not  show  that  it  was  adversely  held  in  1869, 
inasmuch  as  it  is  said  the  possessions  were  burned  down 
about  the  close  of  the  war.  But  the  statement  of  Mr. 
Dibrell  is  that  they  were  burned  downi,  as  he  recollects, 
about  1870,  and  this  was  after  the  deed  was  mada  So 
'at  the  time  the  deed  from  Mary  Eastland  to  Mrs.  Brown 
was  made  in  1869,  there  was  quite  a  tract  inclosed  and 
in  possession,  and  Dibrell  was  claiming  the  land  under 
his  deed  made  in  1861,  and  was  therefore  in  adverse  pos- 
session of  this  tract,  and  the  deed  by  Mary  Eastland  to 
Cynthia  Brown  as  to  this  w^as  clearly  champertous ;  and 
upon  this  ground  also  w^e  are  of  opinion  that  the  decree 
of  the  chancellor  should  be  affirmed. 

The  fifth  assignment  of  error  is  that  the  chancellor 
erred  in  refusing  the  complainant  a  recovery  for  the 
tract  of  land  called  the  Warren  tract  This  tract  of 
land  is  also  within  the  boundary  of  grant  No.  6214. 
This  tract  is  also  claimed  by  the  defendants  under  the 
statute  of  limitations  and  by  adverse  possessions  as  it 
is  within  boundaries  of  the  complainants^  grant.  It  is 
shown  that  this  tract  of  land  was  purchased  by  one  H. 
J.  Camp  on  January  7,  1867,  under  a  sale  under  the 
decree  of  the  chancery  court  of  White  county  in  the  case 
of  Mitchell,  Admr.,  v.  Millie  Brogden  and  the  heirs  of 
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Saxah  Warren,  deceased,  and  that  the  sale  was  con- 
firmed at  the  March  term  of  the  chancery  court  in  1867, 
as  shown  by  the  deed  of  P.  Turney,  clerk  and  master, 
to  H.  J.  Camp.  This  deed  is  found  on  pages  410  to  412 
of  the  transcript,  and  is  referred  to  and  made  a  part  of 
our  findings  of  fact.  The  deed  of  the  clerk  and  master 
was  dated  November  5, 1869.  As  to  this  tract  the  proof 
as  to  possession  is,  in  substance,  that  there  is  a  house, 
stable  and  lot  on  this  tract  that  had  been  kept  there 
some  twenty  years,  and  that  J.  A.  Dibrell  kept  cattle 
there  some  seven  or  eight  years  for  his  father  G.  G.  Dib- 
rell. It  is  shown  that  Gamp  continued  in  possession 
from  the  time  of  his  purchase  until  he  sold  to  Dibrell. 

J.  A.  Dibrell  testified  that  there  was  a  house,  stable 
and  lot  fenced,  and  that  they  had  been  there  some  twenty 
years  or  more;  that  he  had  cattle  there  himself,  and  had 
a  lot  of  bedding,  dishes,  etc.,  there;  that  the  fence 
around  the  house  and  stable  got  burned  at  one  time,  but 
that  there  was  a  fence  there  around  some  apple  trees. 
There  were  some  old  fields  there  and  some  apple  trees 
and  lots  there  when  his  father  purchased  the  place,  and 
that  his  father  built  cabins  there,  and  that  there  was  a 
cabin  there  when  his  father  purchased  it  and  when  Camp 
had  possession,  and  that  a  man  by  the  name  of  John 
Lowry  lived  there;  that  his  father  and  Morrow  had  also 
made  coal  openings  and  kept  them  up,  and  that  these 
improvements  had  been  kept  up  by  Dibrell  and  Morrow 
and  their  vendees  ever  since  they  took  possession  of 
them.    It  is  also  in  proof  that  these  lands  were  capable 
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of  cultivation,  and  it  is  insisted  that  this  possession  was 
not  sufficient,  as  the  inclosures  amounted  to  only  about 
one  and  a  half  acres  during  a  large  part  of  the  time 
We  are  of  opinion,  under  the  circumstances,  that  the 
house,  stable  and  inclosures  were  sufficient  evidence  of 
possession,  and  that  the  possession  was  open,  obvious, 
notorious  and  adverse  and  continuous  for  more  than 
seven  years.    While  it  is  shown  that  the  house  was  not 
occupied  all  the  time,  it  is  shown  that  the  possession  was 
kept  up,  and  that  property  was  kept  there,  and  that 
the  house  and  inclosures  were  kept  up.     We  think  this 
was  sufficient  and  that  the  defendants  have  made  out 
their  defense,  and  have  a  good  titfe  by  reason  of  the 
statute  of  limitations.    We  therefore  affirm  the  decree 
of  the  chancellor  dismissing  complainants'  bill  as  to  this 
tract. 

The  sixth  assignment  of  error  is  that  the  court  erred 
in  overruling  the  application  of  the  complainants  to  have 
a  survey  of  land  claimed  by  them  and  the  tracts  claimed 
by  the  various  defendants  made  under  the  directions  of 
the  court,  as  it  is  said  that  the  bill  alleges  that  grant 
No.  6214,  under  which  the  complainants  claim,  embraces 
within  its  boundaries  some  3000  acres  of  land  of  older 
titles  than  theirs,  and  that  much  of  the  record  in  this 
case  is  made  up  of  deeds  of  other  evidences  in  establish- 
ment of  these  various  old  claims,  and  that  an  official 
survey  of  the  lands  would  have  eliminated  this  expense 
and  left  the  matter  in  a  better  attitude  for  the  court 
to  better  understand  the  real  issues  in  the  lawsuit    We 
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think  it  would  not  have  been  unwise  for  the  chancellor 
to  have  ordered  a  survey,  but  in  the  situation  the  case 
now  is  we  do  not  think  this  is  ground  for  a  reversal.  It 
does  not  appear  that  there  has  been  any  particular  con- 
troversy as  to  where  the  several  tracts  are  located,  and 
inasmuch  as  issues  have  not  been  made  as  to  boundaries, 
we  are  not  undertaking,  in  adopting  the  maps  referred 
to  for  reference,  to  decide  that  the  boundaries  are  there 
correctly  located  in  all  respects.  We  simply  say  that 
there  are  no  issues  in  this  case  as  to  boundaries  now  be- 
fore us,  and  however  beneficial  a  survey  might  have 
been  before  the  case  was  tried,  we  see  no  reason  for 
sending  it  back  for  that  purpose,  and  we  do  not  adjudi- 
cate anything  upon  the  question  as  to  the  correct  loca- 
tion of  lines. 

The  seventh  assignment  of  error  is  that  the  chancellor 
erred  in  his  final  decree  in  adjudging  half  of  the  cost 
against  the  complainanta  Inasmuch  as  we  have  some- 
what changed  the  results  of  the  chancellor's  decree,  we 
ourselves  will  make  such  adjudication  of  cost  as  we  shall 
think  proper. 

The  eighth  and  last  assignment  of  error  is  that  the 
chancellor  erred  in  refusing  complainants  new  trial  and 
rehearing,  and  this  is  based  upon  the  argument  that' the 
chancellor  in  the  court  below  gave  no  effect  to  the  color 
of  title  held  by  Savage  to  the  land  embraced  in  grant 
No.  6214,  consisting  of  the  deed  of  J.  W.  Baker  and 
others.     But  inasmuch  as  we  have  reheard  the  case  upon 
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this  point  and  the  entire  case,  there  is  therefore  no 
point  in  the  petition  to  rehear  that  it  is  necessary  for  us 
to  act  upon  except  a  statement  in  an  affidavit  filed  to 
the  petition  that  complainant  had  had  about  seven 
hundred  acres  of  the  land  sued  for  inclosed  and  in  ad- 
verse possession  through  a  tenant,  one  Hiram  Little. 
The  complainant,  however,  had  every  opportunity  to 
bring  this  proof,  and  this  was  no  sufficient  ground  for 
rehearing.  So  we  think  there  is  nothing  in  this  assign- 
ment of  error. 

This  disposes  of  all  the  assignments  of  error. 

The  result  is  that  we  are  of  the  opinion  that  the  de- 
cree of  the  chancellor  was  erroneous  in  refusing  com- 
plainants' decree  for  the  strip  of  land  covered  by  the 
interlock  between  grants  4730  and  4732  upon  the  one 
hand,  and  grant  6214  upon  the  other,  and  that  complain- 
ants should  have  been  given  a  decree  for  this  land ;  that 
the  decree  of  the  chancellor  was  also  erroneous  in  dis- 
missing the  complainants'  bill  as  to  the  Gilson  tract, 
and  the  complainants  are  entitled  to  recover  this  tract 
so  far  as  it  lies  within  the  boundaries  of  grant  No.  6214, 
except  that  portion  of  it  covered  by  the  Vasler  deed.  In 
these  respects  we  are  of  the  opinion  that  the  decree  of 
the  chancellor  is  erroneous  and  same  is  reversed.  But 
as  to  Colm's  tract,  the  Green  tract  and  the  Warren  tract 
we  are  of  the  opinion  that  the  decree  of  the  chancellor 
is  correct  and  the  same  is  affirmed.  We  are  therefore 
of  the  opinion  that  the  decree  of  the  chancellor 
should  be  modified  as  directed  and  that  the  complainants 
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should  pay  one  fourth  of  the  cost  in  the  court  below  and 
this  court,  and  that  the  defendants  should  pay  the  bal- 
ance of  the  cost  in  the  court  below  of  the  cost  of  appeal. 
A  decree  will  accordingly  be  so  entered. 
All  concur. 
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Iron  &  Coal  Co.  et  al. 

(KNOXVILLE.    AUGUST  29,  1904.) 

Affirmed  by  the  Supreme  Court  without  modification,  October  83, 1908. 

SPECIAL  ENTRY.    Last  Entry  In  a  Series  Is,  When. 

That  is  a  special  entry  which  Is  eighth  in  a  chain  or  set  of  entries, 

the  first  of  the  series  being  special,  the  calls  and  number  of 

acres  of  each  of  which  series  is  the  same  except  the  last  or  one 

In  question,  and  each  of  which  in  the  series  calls  for  the  one  ad- 

■ 

Joining   previously   entered,   and   which   could   be   accurately 
located  by  a  suryey.      (Post,  pp.  675,  681.) 

Cited:    Cook  y.  Alexander,  M.  S.,  from  Fentress. 


FROM  CAMPBELXu 


Appeal  from  the  Chancery  Court  of  Campbell  County. 
— Hugh  G.  Kylb^  Chancellor. 

R.  S.  C.  Hutchison  and  H.  B.  Lindsay,  for  complain- 
ant. 

LucKEY,  Sanford  &  FowLER,  foF  defendants. 


Barton,  J. — The  bill  in  this  case  was  originally  filed 
as  a  bill  for  partition  but  became  practically  an  eject- 
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meat  suit.  The  principal  qnestion  in  the  case  is  whether 
an  entry  under  which  the  defendant  claims^  being  entry 
No.  793,  in  the  name  of  Matilda  Dillon,  is  a  special  en- 
try.   The  bill  waB  in  the  usual  form. 

The  defendant  answered  admitting  the  claim  of  the 
complainant  to  an  ownership  of  a  one-half  interest  in 
certain  lands,  except  the  land  known  as  the  Matilda 
Dillon  tract,  which  tract  th^  defendant  claimed  to  own 
entirely,  except  that  part  of  the  entry  covered  by  another 
entry  known  as  the  Hudson  &  Smith  entry,  which  the 
defendant  admitted  was  the  property  of  the  complain- 
ant In  effect  the  defendant  admitted  the  title  of  the 
complainant  as  being  properly  deraigned  under  the  grant 
under  which  the  complainant  claimed,  except  to  the 
Matilda  Dillon  entry,  and  insisted,  as  we  have  stated, 
upon  defendant's  right  to  that  tract ;  and  as  to  this  the 
defendant  in  its  answer  said : 

'^Said  Matilda  Dillon  entry  is  one  of  a  series  or  chain 
of  entries  the  base  or  first  link  in  which  was  entry  No. 
757,  dated  March  10, 1836,  made  in  the  name  of  Thomas 
B.  Eastland.  The  exact  language  of  said  entry  is  as 
follows : 

^^  ^ThomaB  B.  Eastland  enters  five  thousand  acres  of 
*land  in  Campbell  county,  beginning  on  the  northwest 
comer  of  Anderson  county  in  the  eastern  boundary  of 
Morgan  county,  and  running  thence  north  894  poles, 
thence  so  far  east  that  a  line  south  to  the.  line  of  Ander- 
son county  and  with  the  same  to  the  beginning  will  in- 
clude the  quantity,  excluding  all  prior  claima'     Said 
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northwest  corner  of  Anderson  county,  in  the  eflustern 
boundary  of  the  Morgan  county  line,  had  been  estab- 
lished by  a  public  act  of  the  legislature,  and  was  gen- 
erally and  well  known  to  all  people  living  in  or  near 
that  neighborhood,  and  has  remained  so  known  from 
that  date  to  the  present  time. 

"Then  in  said  series  or  chain  there  came  the  following 
entries,  in  the  order  as  follows : 

"No.  759  in  the  name  of  Robert  M.  Eastland. 

"No.  759  in  the  name  of  Samuel  Y.  Carrick. 

"No.  760  in  the  name  of  Moses  M.  Carrick. 

"No.  764  in  the  name  of  Hugh  L.  Carrick. 

"No.  768  in  the  name  of  John  Warren. 

"No.  772  in  the  name  of  Mark  Lowery. 

"No.  775  in  the  name  of  James  Lowery. 

"No.  793  in  the  name  of  Matilda  Dillon. 

"That  the  exact  calls  of  said  entries  and  the  intimate 
relations  between  the  same  may  be  known  to  the  court, 
certified  copies  thereof  are  made  a  part  of  this  answer 
by  attaching  them  hereto  and  filing  them  as  exhibits 
Nos.  1  to  9  herewith.  To  further  illustrate  the  relations 
between  said  entries,  defendant  files,  as  exhibit  No.  10 
herewith,  a  plat  which  shows  the  relative  lengths  of  the 
sides  of  said  entries,  the  shapes  of  the  same,  and  the  con-  * 
nections  between  each  and  every  one  of  them,  which 
lengths,  forms  and  connections  could  not  be  otherwise 
under  the  descriptions  contained  therein.  Defendant 
also  files,  as  exhibit  No.  11  to  this  answer,  a  rough 
sketch  showing  the  relative  positions  of  the  lands  em- 
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braced  in  said  graat  No.  20970  and  No.  21949  and  the 
conflict  between  the  same.  This  defendant  insists  that 
under  the  foregoing  facts  the  said  Matilda  Dillon  entry 
could  have  been  easily  located  by  a  simple  survey,  and 
was  a  special  entry,  and  that  said  ^ant  20970  is  void 
in  so  far  as  it  conflicts  therewith. 

^^The  defendant  admits  that  said  lands  described  in 
the  original  bill  can  be  advantageously  partitioned  in 
kind,  but  of  course  denies  the  right  of  complainant  to 
have  the  lands  embraced  in  said  conflict  partitioned  un- 
less it  should  be  found  that  said  grant  No.  20970  carried 
a  title  superior  to  grant  21949.'^ 

The  entries  referred  to  and  made  exhibits  to  the  an- 
swer and  part  of  the  same  are  as  follows : 


"State  of  Tennessee  ) 

)     No.  757. 

) 


"Thomas  B.  Eastland  enters  flve  thousand  acres  of 
land  in  Campbell  county,  beginning  on  the  northwest 
comer  of  Anderson  county,  in  the  eastern  boundary  of 
Morgan  county,  and  running  thence  north  894  poles, 
thence  so  far  east  that  a  line  south  to  the  line  of  Ander- 
son county  and  with  the  same  to  the  beginning,  will  in- 
clude the  quantity,  excluding  all  prior  claims,  located 
tenth  of  March,  1836,  by  Thomas  Eastland  &  A.  J. 
Lane. 
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**State  of  Tennessee ) 

)     No.  758. 

) 

"Robert  M^  Eastland  enters  5,000  acres  of  land  in 
Campbell  county,  beginning  at  the  northwest  comer  of 
an  entry  in  the  name  of  Thomas  B.  Eastland  for  5,000 
acres,  and  running  thence  north  894  poles,  thence  east 
for  complement,  south  and  west  to  the  beginning,  exclud- 
ing all  prior  claims,  and  including  the  quantity  located 
tenth  of  March,  1836,  by  Thomas  Eastland  &  A.  J. 
Lane. 

"State  of  Tennessee  ) 

)     No.  759. 

) 

"Samuel  V.  Carrick  enters  5,000  acres  of  land  in 
Campbell  county,  beginning  at  the  northwest  corner  of 
an  entry  in  the  name  of  Robert  M.  Eastland  for  5,000 
acres,  and  running  thence  north  894  poles,  thence  east 
for  complement,  south  and  west  to  beginning,  exclud- 
ing all  prior  claims,  and  including  the  quantity,  located 
tenth  of  March,  1836,  by  Thomas  Eastland  &  J.  A.  Lana 

"State  of  Tennessee ) 

)       No.  760. 

) 

"Moses  M.  Carrick  enters  5,000  acres  of  land  in  Camp- 
bell county,  b^inning  at  the  northwest  corner  of  an 
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entry  in  the  name  of  Samuel  V.  Carrick  and  running 
thence  north  894  poles,  thence  east  for  complement  south 
and  west  to  the  beginning,  excluding  all  prior  claims, 
and  including  the  quantity,  located  tenth  of  March, 
1836,  by  Thomas  Eastland  &  J.  A.  Lane. 

"State  of  Tennessee  ) 

)     No.  764. 

) 

"Hugh  L.  Carrick  enters  5,000  acres  of  land  in  Camp- 
bell county,  beginning  at  the  southeast  corner  of  an 
entry  in  the  name  of  Moses  M.  Carrick  for  5,000  acres 
and  running  thence  north  .894  poles^  thence  east  for 
complement,  south  and  west  to  the  beginning,  excluding 
all  prior  claims,  and  including  the  quantity,  located 
tenth  of  March,  1836,  by  Thomas  Eastland  &  J.  A. 
Lana 

**State  of  Tennessee  ) 

)     No.  768. 

) 

"John  Warren  enters  5,000  acres  of  land  in  Camp- 
bell county,  beginning  at  the  southeast  corner  of  an  en- 
try in  the  name  of  Hugh  L.  Carrick,  and  running  thence 
north  894  poles,  thence  east  for  complement,  south  and 
west  to  the  beginning,  excluding  all  prior  claims,  and 
including  the  quantity,  located  tenth  of  March,  1836, 
by  Thomas  Eastland  &  J.  A.  Lane. 

2  Tenn  Chan~(43) 
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"State  of  Tennessee ) 

)     No.  772. 

) 

"Mark  Lowery  enters  5,000  acres  of  land  in  Campbell 
county,  beginning  at  the  southeast  comer  of  an  «atry 
for  5,000  acres  of  land  in  the  name  of  John  Warren,  and 
running  thence  north  894  poles,  thence  east  for  comple- 
ment, south  and  west  to  the  beginning,  excluding  all 
prior  claims  and  including  the  quantity,  located  tenth 
of  March,  1836,  by  Thomas  Eastland  and  J.  A.  Lane. 

"State  of  Tennessee  ) 

)     No.  775. 

) 

"James  Lowery  enters  5,000  acres  of  land  in  Campbell 
county,  beginning  at  the  southeast  corner  of  an  entry 
for  5,000  acres  in  the  name  of  Mark  Lowery,  and  run- 
ning thence  north  894  poles^  thence  east  for  complement, 
south  and  west  to  the  beginning,  excluding  all  prior 
claims  and  including  the  quantity,  located  tenth  of 
March,  1836,  by  Thomas  Eastland  and  J.  A.  Lane. 

"State  of  Tennessee  ) 

)     No.  793. 

) 

"Matilda  Dillon  enters  5,000  acres  of  land  in  Camp- 
bell county,  beginning  at  the  southeast  corner  of  an  en- 
try for  5,000  acres  in  the  name  of  James  Lowery  and 
running  thence  north  400  poles,  thence  east  894  poles, 
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thence  south  for  complement,  west  and  north  to  the  be- 
ginningy  excluding  all  prior  claims  and  including  the 
quantity,  located  tenth  of  March,  1836,  by  Thomas  East- 
land and  J.  A.  Lana^' 

The  map  referred  to  is  on  page  13  of  the  transcript 
and  is  hereby  adopted  as  a  part  of  our  findings  of  fact* 

The  cause  was  by  consent  set  for  hearing  on  the  origi- 
nal bill  and  the  answer  of  the  defendant,  the  East 
Tennessee  Iron  &  Coal  Co.,  and  therefore  the  allegations 
of  the  answer  in  reference  to  this  Matilda  Dillon  tract 
so  far  as  it  states  facts  is  admitted. 

The  chancellor  held  that  the  entry  was  special,  and 
from  so  much  of  the  decree  as  held  that  the  Matilda  Dil- 
lon entry  was  special,  and  that  the  title  under  grant 
No.  21949  was  superior  so  far  as  they  conflicted  with 
that  held  under  20970,  the  complainant  prayed  an  ap- 
peal, which  was  granted  and  perfected,  and  errors  have 
been  assigned. 

As  said  above,  the  question  is  whether  said  Matilda 
Dillon  entry  was  a  special  entry.  As  seen  above,  the 
calls  of  the  entry  were  for  "five  thousand  acres  of  land 
in  Campbell  county,  beginning  at  the  southeast  corner 
of  an  entry  for  five  thousand  acres  in  the  name  of  James 
Lowery,  running  thence  north  400  poles,  thence  east 
894  poles,  thence  south  for  complement  west  and  north 
to  the  beginning."  As  will  be  seen  from  the  answer, 
the  claim  of  the  defendant  is  that  the  entry  is  special 
because  it  is  one  of  a  chain  of  entries,  the  first  being 


676  TENNESSEE  CHANCERY 


La  FoUette  C.  I.  &  Ry.  Co.  v.  E.  T.  I.  &  C.  Co. 


No.  757,  and  as  copied  above,  ajad  the  entry  in  questi<Hi 
being  No.  8  in  this  chain  or  set  of  entries.  No.  757,  the 
first  entry,  is  without  question  a  special  entry,  calling 
to  begin  on  the  northwest  corner  of  Anderson  county, 
in  the  eastern  boundary  of  Morgan  county,  and  running 
thence  north  894  poles,  thence  so  far  east  that  a  line 
south  to  the  Anderson  county  line  and  with  the  same  to 
the  beginning,  would  include  the  quantity  excluding  all 
prior  claims,  located  March  tenth,  1836,  by  Thomas 
Eastland  and  J.  A.  Lane. 

The  next  entry.  No.  758,  was  for  five  thousand  acres 
and  called  to  b^in  at  the  northwest  comer  of  757. 

The  next  entry  in  the  name  of  Eastland  and  Lane 
was  upon  the  same  day,  and  called  to  commence  on  the 
northwest  comer  of  the  previous  entry. 

The  next  entry.  No.  760,  was  in  the  name  of  Moses 
Carrick  on  the  same  day,  March  10,  1836,  and  called  to 
commence  on  the  northwest  corner  of  759  of  the  previous 
entry. 

The  next  entry.  No.  764,  called  to  commence  on  the 
southeast  comer  of  760.  This  entry  was  in  the  name 
of  Hugh  L.  Carrick,  and  was  made  upon  the  same  day, 
March  10, 1836. 

Entry  No.  763,  the  next  copied  into  the  record  and 
depended  upon,  was  in  the  name  of  John  Warren,  and 
as  will  be  noted,  calls  to  begin  on  the  southeast  corner 
of  No.  764.     This  was  also  on  the  same  data 

The  next  entry,  No.  772,  in  the  name  of  Mark  Lowery, 
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calls  as  will  be  noted  to  commence  on  the  southeast  cor- 
ner of  the  John  Warren  entry,  No.  768. 

The  next  in  the  name  of  James  Lowery  calls  to  com- 
mence at  the  southeast  comer  of  the  Mark  Lowery  en- 
try, being  No.  772. 

All  of  these  entries  call  for  five  thousand  acres,  and 
run  from  the  beginning  corner  north  894  poles,  thence 
east  894  poles,  thence  south  for  complement  west,  etc., 
to  the  beginning. 

Then  comes  the  entry  in  question,  the  Matilda  Dillon 
entry,  which  calls  to  commence  on  the  southeast  comer 
of  the  James  Lowery  entry,  running  thence  north  400 
poles,  thence  east  894  poles,  thence  south  for  comple- 
ment, west  and  north  to  the  beginning. 

It  will  be  observed  that  all  of  these  entries  were  made 
upon  the  same  day,  and  each  one  in  the  chain  calls  for 
the  one  adjoining.  It  is  obvious  that  none  of  them  had 
been  surveyed  at  the  time,  but  it  is  also  obvious  that  by 
a  correct  survey  each  and  all  of  them  could  be  easily 
and  accurately  located — ^that  is  to  say,  if  there  were  no 
prior  calls  within  the  lines  to  be  surveyed.  It  is  also 
apparent,  however,  that  the  beginning  point  of  the  Ma- 
tilda Dillon  survey  as  called  for,  being  the  southeast 
comer  of  the  James  Lowery  entry,  was  not  at  this  time 
known  upon  the  ground,  as  that  entry  had  never  been 
surveyed  as  marked,  and  it  could  only  be  ascertained 
after  the  other  entries  had  been  located  and  surveyed. 
But,  as  we  say,  this  could  be  done  by  surveying,  al- 
though a  simple  calculation  will  show  that  by  com- 
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mencing  at  the  only  known  and  notorious  point  called 
for  in  any  of  the  entries,  the  beginning  of  the  T.  B.  East- 
land entry  No.  757,  a  surveyor  would  have  to  run  some- 
thing over  twenty-two  miles  to  locate  the  banning  cor- 
ner of  the  Matilda  Dillon  entry.  And  the  question  is, 
upon  these  facts.  Was  the  Matilda  Dillon  entry  in  law 
a  special  entry? 

In  the  case  of  Cook  v.  Alexander,  from  Fentress 
county,  this  court  had  before  it  a  somewhat  similar 
question.  In  that  case  there  were  a  series  of  four  en- 
tries, the  calls  of  which  were  as  follows : 

"Jesse  Arnold  enters  5,000  acres  of  land  in  Fentress 
county,  joining  its  eastern  boundary,  banning  at  the 
southeast  comer  of  said  county  and  to  run  along  the 
Morgan  line  and  then  west  as  far  as  to  include  the 
quantity  of  5,000  acres  of  land,  exclusive  of  all  prior 
rights. 

"MosES  FiSK^  Locator. 
"No.  456.  George  Gilpatrick  enters  5,000  acres  of  land 
in  Fentress  county,  pointing  its  eastern  boundary,  to  be- 
gin at  the  southeast  comer  of  a  tract  of  5,000  acres  en- 
tered in  the  name  of  Jesse  Arnold,  where  it  forms  an 
angle  in  the  Morgan  line,  to  run  with  the  line  of  said 
Morgan  county  northwestwardly  and  then  west  and  as 
far  as  to  include  the  said  quantity  of  5,000  acres,  ex- 
clusive of  all  prior  rights. 

"MosES  FiSK^  Locator. 
"No.  457.     Nathaniel  Fish  enters  5,000  acres  of  land  in 
Fentress  county,  joining  its  eastern  boundary,  to  b^in 
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on  the  southeast  comer  of  a  tract  of  5,000  acres  en- 
tered in  the  name  of  George  Gilpatrick,  where  it  forms 
an  angle  in  the  Morgan  county  line,  to  run  with  the  line 
of  said  Morgan  county  northwestardly  and  then  west 
so  far  as  to  include  the  said  quantity  of  5,000  acres,  ex- 
clusive of  all  prior  rights. 

"Nathaniel  Pisk,  Locator. 
"No.  458.  George  Christian,  Jr.,  enters  5,000  acres  of 
land  in  Fentress  county,  north  of  and  adjoining  an  en- 
try in  the  name  of  Nathaniel  Fisk  for  5,000  acres.  To 
begin  at  the  northeast  comer  of  said  Fisk's  entry,  in 
the  line  of  Morgan  county,  and  to  run  with  said  Mor- 
gan county  line  northwardly  and  then  west  so  far  as  to 
include  the  quantity,  exclusive  of  prior  rights.  Febru- 
ary 27, 1830. 

"Nathaniel  Fisk,  Locator." 

The  question  in  the  case  was  whether  or  not  entry 
458  in  the  name  of  George  Christian  was  special.  In 
the  opinion  the  court  said : 

"It  is  said  for  the  defendant  that  in  any  event  the 
complainant  cannot  recover  that  part  of  the  land  in 
litigation  which  lies  within  the  boundaries  of  grant  No. 
5500  covering  nearly  one-half  of  the  west  part  of  each 
of  the  grants  under  which  suit  is  brought,  and  that  while 
this  is  a  younger  grant  it  is  founded  on  an  older  entry 
which  is  special,  and  the  point  for  decision  is  whether 
entry  No.  458  is  special.  The  entry  is  as  follows: 
'George  Christian,  Jr.  enters  5,000  acres  of  land  in  Fen- 
tress county,  north  of  and  adjoining  an  entry  in  the 
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name  of  Nathaniel  Fish  for  5,000  acres.  To  begin  at  the 
northeast  corner  of  said  Fisk's  entry  in  the  line  of  Mor- 
gan county  and  to  run  with  said  Morgan  line  northwardly 
and  then  west  so  far  as  to  include  the  quantity  exclusive 
of  prior  rights.  February  27,  1830.'  The  Fisk  entry 
called  for  was  for  5,000  acres  and  was  No.  457,  dated 
February  27, 1830.  And  it  called  for  the  Morgan  county 
line  and  corner  of  5,000  acre  entry  of  George  Gilpatrick, 
No.  456  of  same  date,  which  last  called  for  similar  ea- 
try  by  Jesse  Arnold  for  5,000  acres,  No.  456  of  same  date. 
This  last  called  for  ^beginning  at  the  southeast  comer 
of  Morgan  county,  and  to  run  along  the  Morgan  line  and 
then  west  so  far  as  to  include  the  quantity  of  5,000 
acres.'  This  beginning  corner  of  Morgan  county  was 
at  the  time  fixed,  established  and  known,  so  it  will  be 
seen  that  by  running  out  these  various  entries  the  cor- 
rect location  of  entry  No.  458  was  easily  found  and  es- 
tablished. We  think  the  entry  was  special.  The  result 
is  that  as  to  the  land  conveyed  by  grant  No.  5500  com- 
plainants' title  wholly  fails." 

It  is  true  that  in  that  case  each  entry  called  to  b^n 
in  the  Morgan  county  line.  Yet  the  point  of  the  begin- 
ning of  the  Christian  entry  on  that  line  could  not  be 
ascertained  except  by  going  back  to  the  southeast  comer 
of  the  county  and  measuring  along  the  county  line  2632 
poles. 

After  a  thorough  study  of  all  the  cases  to  which  we 
have  been  referred  and  which  we  have  been  able  to  find, 
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we  are  of  the  opinion  that  the  entry  under  consideration 
in  this  case  is  special. 

The  case  was  carried  over  at  the  last  term  on  account 
of  what  we  deemed  important  questions,  and  we  have  en- 
deavored to  investigate  thoroughly  all  the  cases  in  our 
books  upon  this  subject  For  want  of  time  in  the  closing 
days  of  this  term  we  have  been  unable  to  discuss  the 
cases  and  write  out  our  opinion  and  reasons  for  our  con- 
clusions at  length.  The  time  at  our  disposal  and  the 
want  of  sufficient  stenographic  and  clerical  help  has 
prevented  this.  But  an  opinion  will  be  filed  at  a  later 
date  setting  out  more  fully  our  reasons  for  our  con- 
clusions. 

The  decree  of  the  chancellor  is  affirmed,  and  a  decree 
will  be  entered  here  in  favor  of  the  defendant  for  the 
land  in  litigation.  The  complainant  will  pay  the  costs 
of  the  cause. 

All  concur. 
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Affirmed  by  the  Supreme  Court  without  modification,  November  21, 1901. 

1.  CORPORATION,  Promoters.  Acts  of,  Ratified  Without  For- 
mal Action,  When. 

B.  and  G.  having  been  actively  connected  with  a  railroad  corpora- 
tion the  properties  of  which  had  been  decreed  to  be  sold  and  the 
concern  woun4  up  as  insolvent,  B.  being  its  president,  agreed 
with  their  associates  to  purchase  said  properties  and  organize 
a  new  corporation  to  take  same  over,  and  thereupon  they  bought 
in  at  a  great  discount  Judgments  and  receivers'  certificates  out- 
standing against  said  insolvent  corporation.  B.  indorsed  the  fol- 
lowing acceptance  on  a  proposition  made  by  complainants 
herein  to  sell  the  judgments  held  by  them,  viz.:  "I  accept  the 
above  proposition  upon  the  condition  that  the  people  whom  I 
represenjt  become  the  purchasers  of  said  road,"  etc.,  at  the  ap- 
proaching sale.  The  Judgments,  etc.,  thus  bought  in  were  used 
by  said  promoters  in  paying  for  the  properties  of  the  insolvent 
corporation,  purchased  by  them  at  said  sale,  and  the  use  of 
which  enabled  them  to  become  the  purchasers.  Afterward  the 
Djew  corporation  was  organized  as  agreed,  and  took  over  said 
properties.  B.  was  made  its  president  and  C.  its  vice  president, 
they  and  their  associates  owning  practically  all  its  stock.  Upon 
suit  brought  on  the  contract  made  by  B.  as  above  mentioned,  it 
was  insisted  that  he  had  no  authority  to  accept  said  proposition 
and  that  his  action  in  doing  so  had  not  been  ratified. 

Held:  These  promoters  were  the  efficient,  visible  and  sole  repre- 
sentatives of  the  new  corporation  in  these  matters  and  their 
acts  and  contracts  in  reference  thereto  were  the  acta  and  con- 
tracts of  the  new  corporation,  and  it  did  not  require  a  formal 
official  action  of  its  board  of  directors  to  ratify  them.  IPott,  pp. 
699-712.) 
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2.   EVIDENCE.    AMoelatea  Bound  by  Statements  of  one  of  their 

Number,  When. 
Statements  not  made  In  the  presence  of  his  associates  by  one 
jointly  engaged  with  them  in  carrying  out  a  definite  enterprise, 
are  admissible  against  said  associates  in  favor  of  a  third  party 
acting  and  relying  upon  what  was  then  said  and  done.  IPost,  p. 
712.) 


FROM  ROANB. 


Appeal  from  the  Chancery  Court  of  Boane  County.- 
Hugh  G.  Kylb^  Chancellor. 

MgEenzie  &  Cabb^  for  complainant 

Jno.  F.  McNutt,  for  defendant. 


Wilson^  J. — The  original  bill  was  filed  by  the  com- 
plainants December  6,  1899,  to  recover  from  the  defend- 
ants various  sums  specified,  allied  to  be  due  the  several 
complainants,  which  sums  were  reduced  to  judgments 
in  the  consolidated  causes  of  H.  C.  Walker  et  al.  v.  Tenn. 
Central  R.  R.  Co.  and  Murray,  Dibrell  &  Co.  v.  the  Tenn. 
Central  R.  R.  Co.  in  the  chancery  court  of  Cumberland 
county,  Tennessee,  May  10,  1897,  and  which  amounts 
bear  interest  from  the  date  of  said  judgment 

The  bill  avers,  in  substance,  that  complainants  are 
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creditors  of  the  Tennessee  Central  Railroad  CSo.,  a  cor- 
poration organized  under  the  laws  of  Tennessee  for  the 
purpose  of  constructing  and  operating  a  line  of  railroad 
between  the  city  of  Nashyille  in  Davidson  county  and  the 
city  of  Harriman  in  Roane  county,  Tennessee,  and  that 
said  county  commenced  the  construction  of  its  road,  and, 
during  the  progress  of  its  work,  became  indebted  to 
complainants  in  amounts  which  are  specified ;  that  these 
amounts  were  reduced  to  judgments  in  the  consolidated 
causes  before  mentioned  and  at  the  time  stated. 

2.  That  the  assets  of  said  railroad  company  were  be- 
ing administered  in  said  court  as  an  insolvent  corpora- 
tion, and  all  its  creditors,  including  complainants, 
proved  their  claims  in  said  causes ;  that  said  causes  pro- 
ceeded to  final  judgment,  and  the  properties  of  said 
company  were  ordered  sold  at  the  upset  price  of  |125,- 
000;  that  during  the  progress  of  said  litigation  a  re- 
ceiver was  appointed  for  said  company,  who  was  au- 
thorized, under  the  orders  of  the  court  to  proceed  with 
the  construction  of  said  railroad,  it  being  in  an  unfinished 
condition  at  the  time  said  suits  were  instituted,  and  that 
in  the  progress  of  his  work  under  the  orders  of  the  court 
said  receiver  incurred,  as  receiver,  an  indebtedness  of 
over  flOOyOOO,  which  became  a  prior  debt  ui>on  all  the 
assets  of  said  company. 

3.  That  the  claims  of  complainants  are  for  work  and 
material  furnished  said  railroad  company  during  its 
construction,  prior  to  the  insolvency  proceedings  af<Hre- 
said,  and  were  by  statute  a  lien  on  the  properties  of  the 
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company,  and  were  so  decreed  by  the  court  in  said 
causes,  and  were  ordered  to  be  paid  next  to  the  cost  of 
the  cause  and  the  indebtedness  incurred  by  said  re- 
ceiver. 

4.  That,  after  the  properties  of  the  company  were 
decreed  to  be  sold,  defendant,  Baxter,  who  was  the  pres- 
ident of  the  Tennessee  Central  Railroad  Co.  at  the  time 
of  the  insolvent  proceedings,  undertook  to  reorganize 
said  company,  or,  rather,  to  organize  a  company  to  buy 
in  the  properties  of  said  company  and  complete  its  con- 
struction, and,  prior  to  the  sale  of  said  company's  prop- 
erties under  said  decree,  did  organize  a  corporation  un- 
der the  name  and  style  of  the  Tennessee  Central  Rail- 
way, the  defendant  herein,  and  bid  in  said  properties 
at  the  master's  sale  in  the  name  of  the  defendant  rail- 
way. 

5.  That,  in  order  to  buy  in  the  properties  of  the  rail- 
road company  as  cheaply  as  possible  and  to  the  best  in- 
terest of  the  proposed  Tennessee  Central  Railway  Co., 
which  he  was  then  promoting,  he  bought  a  large  per  cent 
of  the  receiver's  certificates,  issued  under  the  orders  of 
the  court,  and  also  a  large  portion  of  the  lien  claims 
fixed  as  such  in  said  cause,  and  also  contracted  for  large 
amounts  of  lien  claims ;  the  price  for  the  same  the  new 
company  was  to  pay  in  sixty  or  ninety  days  after  the 
confirmation  of  the  sale  to  it 

6.  That  defendant  Baxter  purchased,  and  agreed  to 
purchase,  these  claims  at  large  discounts,  and  in  this 
way  was  enabled  to  buy  in  the  properties  of  the  said 
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railroad  company,  in  the  name  of  the  new  corporation, 
at  much  less  than  it  would  have  cost  to  have  paid  the 
cash  on  the  bid. 

7.  That  while  the  said  Baxter  was  buying  the  claims 
against  this  railroad  company  at  a  discount,  and  con- 
tracted for  others  in  order  to  enable  the  Tennessee  Cen- 
tral Railway,  then  in  contemplation  of  organization,  to 
buy  in  said  properties  at  a  very  great  advantage  to  it, 
he,  as  agent  and  promoter,  contracted  to  buy  the  claims 
of  complainant  at  fifty  cents  discount,  and  the  new  cor- 
poration was  to  pay  the  purchase  price  within  sixty  or 
ninety  days  after  the  sale  to  it  was  confirmed,  and  that 
the  contract  thus  made  for  the  claims  of  creditors  was 
incorporated  in  one  paper,  and  said  Baxter,  represent- 
ing defendant  as  party  of  the  first  part,  and  till  of  com- 
plainants as  parties  of  the  second  part,  entered  into 
said  contract,  which  contract  will  be  produced  as  evi- 
dence in  the  cause. 

8.  That  the  Tennessee  Central  Railway  Co.  pur- 
chased the  properties  of  the  Tennessee  Central  Railroad 
Co.  at  the  master's  sale  June  24,  1897,  and,  in  paying 
for  same,  used  receiver's  certificates  and  various  lien 
claims  purchased  by  said  Baxter  as  its  agent  and  pro- 
moter, an^  that  persons  who  associated  with  said  Baxter 
in  the  organization  of  the  defendant  railway  company 
furnished  the  money  with  which  to  pay  the  receiver's 
certificates  and  lien  claims  which  were  paid  for  by  him. 

9.  That  the  Tennessee  Central  Railwav  secured,  bv 
virtue  of  the  purchases  made  by  Baxter  as  its  promoter 
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and  the  various  contracts  which  he  had  secured  to  pur- 
chase claims  against  the  railroad  company,  a  very  great 
advantage  over  other  bidders,  or  contemplated  bidders, 
on  said  property,  and,  in  fact,  by  virtue  of  the  purchase* 
made  by  said  Baxter  as  aforesaid,  and  contracts  of  pur- 
chase by  him  and  turned  over  to  him,  it  virtually  shut 
out  or  barred  any  bid  from  other  parties,  because,  by 
virtue  of  said  bids  and  contracts,  the  Tennessee  Central 
-  Railway  at  tte  time  of  said  sale  controlled  |250,000  of 
the  claims  against  the  Tennessee  Central  Railroad  Co., 
and  because  of  this  advantage  other  proposed  bidders 
were  shut  out 

10.  That  before  said  sale  was  made  there  was  an  at- 
tempt made  by  various  claim  holders  against  the  Tennes- 
see Central  Railroad  Co.  to  pool  their  interest  and  buy 
or  bid  in  said  property,  but  because  of  the  intervention 
of  the  defendant  Baxter,  as  promoter  of  the  Tennessee 
Central  Railway,  in  buying  up  the  claims  as  above  set 
forth,  it  interfered  with  the  proposed  pooling  of  the  in- 
terest of  the  said  claim  holders,  because  Baxter,  as  agent 
and  promoter,  at  the  time  had  purchased  or  contracted 
to  purchase  such  an  interest  in  the  claims  as  made  him, 
as  agent  and  promoter  of  the  Tennessee  Central  Rail- 
way, master  of  the  situation,  of  which  the  •defendant 
Baxter  boasted,  saying  publicly  that  it  made  but  little 
difference  to  defendant  what  price  it  bid  under  $200,000 
or  |250,000,  as  it  owned  and  controlled  claims  to  this 
amount. 

11.  That  at  the  time  the  sale  was  made,  defendant 
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railway  company  was  the  sole  bidd^,  and  bid  off  tbe 
property  of  the  said  railroad  company  at  the  upset  price 
of  1125,000. 

12.  That  notwithstanding  the  great  advantage  re- 
ceived by  the  Tennessee  C5entral  Railway,  through  the 
contracts  and  purchase  of  its  agent  and  promoter,  the 
defendant  Baxter,  it  refuses  to  pay  the  amounts  con- 
tracted to  be  paid  complainants  by  said  agent  and  pro- 
moter, and  their  claims  are  now  due  and  unpaid. 

13.  That  it  took  and  used  the  contract  of  purchase 
made  with  complainants  in  its  great  advantage  in  mak- 
ing the  purchase  of  said  property,  and  now  refuses  to 
comply  with  its  agreement. 

14.  That  at  the  time  the  contract  was  made  between 
them  represented  by  their  solicitors,  and  Baxter  as  agent 
and  promoter,  and  others  not  then  known  to  complain- 
ants, were  preparing  to  organize  a  new  corporation  for 
the  purpose  of  buying  in  the  properties  of  said  railroad 
company,  and  that  they,  as  promoters  of  the  new  cor- 
poration, were  making  these  contracts  for  the  benefit 
of  said  new  corporation,  and  agreed  that^  within  ninety 
days  after  the  confirmation  of  the  sale  of  said  property 
to  the  said  new  corporation,  it  would  pay  complainants 
the  amount  agreed  upon,  to  wit,  fifty  per  cent  of  the  face 
value  of  their  claim  at  the  time. 

15.  That  the  Tennessee  Central  Railway,  after  the 
organization  and  after  the  purchase  of  the  property  above 
set  out,  did  pay  to  some  of  the  lien  claim  holders,  und^ 
said  decree,  who  had  contracted  to  sell  their  claims  to 
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said  Baxter,  as  agent  and  promoter,  the  amounts  agreed 
to  be  paid  by  him,  but  that  for  some  reason  it  declined  to 
comply  with  the  contracts  made  with  the  complainants, 
and  why  it  makes  a  distinction  between  the  parties  con- 
tracted with  they  are  not  advised. 

16.  That  Baxter  was  the  former  president  of  said 
Tennessee  Central  Railroad  Co.,  and  the  agent  and  chief 
promoter  of  the  Tennessee  Central  Railway,  and  is  now 
president  and  general  manager  in  charge  of  its  business 
affairs;  and  they  aver  that  the  transactions  of  said  Bax- 
ter, as  promoter,  were  the  transactions  of  the  said 
Tennessee  Central  Railway  and  binding  upon  it,  because 
of  his  being  its  chief  agent,  promoter  and  organizer,  and 
because  of  the  further  fact,  that  the  said  Tennessee 
Central  Railway  after  its  organization  received  the  bene- 
fits of  the  contracts  made  with  the  complainants  and  the 
various  other  claim  holders  against  the  Tennessee  Cen- 
tral Railroad  Co.,  and  because  of  the  contracts  and  bene- 
fits received,  it  is  liable  to  complainants  for  the  amounts 
agreed  to  be  paid,  and  for  the  enforcement  of  these  con- 
tracts this  bill  is  filed. 

17.  That  the  said  Tennessee  Central  Railway  is  in- 
solvent, and  at  this  time  unable  to  pay  its  debts;  that 
its  property  is  covered  by  mortgage  for  as  much  or  more 
than  its  worth,  and  that  there  is  no  wav  bv  which  a  debt 
can  be  made  out  of  it,  except  by  the  appointment  of  a 
receiver,  with  instructions  to  take  charge  of  said  rail- 
way property  and  operate  the  same,  and  out  of  the  earn- 
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ings  pay  the  debts  of  the  complainants,  and  because  of 
the  insolvency  of  said  company,  and  the  joint  character 
of  their  contract  above  referred  to,  complainants  join 
in  this  suit,  in  order  to  dispense  with  the  cost  of  a  sepa- 
rate suit,  thereby  saving  assets  which  can,  and  should 
be,  applied  to  the  discharge  of  the  indebtedness  sued 
for. 

The  prayer  ot  the  ]i)ill,  after  the  prayer  for  process^ 
is: 

1.  That  they  be  given  a  decree  for  the  amount  allied 
to  be  due  them  respectively  against  the  Tennessee  Cen- 
tral Railway,  together  with  interest  from  the  date  of 
said  decree  in  the  chancery  court  at  Crossville,  Tennes- 


2.  That  a  receiver  be  appointed  to  take  charge  of  the 
property  of  said  railway  and  operate  the  same  under  the 
orders  of  the  court,  with  a  view  that  he  may,  by  virtue 
of  the  operations  of  said  railroad,  pay  the  claims  of  com- 
plainants. 

3.  For  general  relief. 

On  January  13,  1900,  the  complainanta  filed  an 
amended  bill  by  leave  of  the  court  After  stating  the 
substance  of  the  original  bill,  they  asked  to  bring  in  as 
defendants  T.  C.  Doremus  and  N.  C.  Chapman,  and  aver 
that  Baxter,  Doremus,  and  Chapman  were  associated 
together  and  actively  engaged  in  trying  to  reorganize  the 
said  Tennessee  Central  Railroad  or  organize  another 
company  to  buy  its  properties  and  interesting  other  p»- 
sons  of  means  to  assist  therein;  that  Baxter  and  Dore- 
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mns  were  the  original  promoters  of  the  Tennessee  Cen- 
tral Bailroad  Co.,  and,  notwithstanding  its  insolvency, 
they  never  gave  up  the  idea  of  building  said  railroad^ 
aoid,  during  said  insolvency  proceedings^  made  efforts 
and  succeeded  in  interesting  parties  to  assist  in  buying 
in  the  properties  of  the  said  railroad  company  at  the 
sale  made  June  24, 1894,  as  described  in  the  original  bill. 
This  amended  bill  charged  that,  at  the  time  or  shortly 
before  the  order  of  sale  was  made,  the  defendant  Baxter 
and  Doremus  succeeded  in  interesting  the  defendant 
Chapman,  and  perhaps  others  to  complainants  unknown, 
who  agreed  to  become  parties  to  buy  in  the  properties 
of  the  said  railroad  company,  the  said  properties  to  be 
bought  in  for  their  common  benefit,  in  the  name  of  the 
new  company  to  be  organized  for  the  purpose,  and  that 
in  order  to  do  this  effectively  and  prevent  others  from 
becoming  purchasers  and  competitors  in  the  purchase 
of  said  properties,  said  parties  agreed  to  buy  in,  or  make 
settlement  of  the  claims  of  the  various  creditors  of  the 
Tennessee  Central  Railroad  Co.;  that  many  of  said 
claims  were  purchased  outright  by  said  parties  and  the 
money  paid  therefor,  and  others  they  agreed  to  buy  and 
make  settlement  for  the  same  upon  securing  the  said 
properties  of  said  railroad  company  when  sold,  and  in 
this  way  Baxter,  Doremus  and  Chapman  did  make 
agreements  with  a  large  number  of  creditors,  whereby 
they  were  expecting  to  control,  and  did  control,  a  large 
per  cent  of  its  debts,  and  in  this  way  effectively  shut  off 
competitors  in  the  purchase  of  said  property ;  that  after 
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purchasing  a  large  number  of  claims  and  contracts  for 
others,  Baxter,  Doremus  and  Chapman  secured  a  char- 
ter for  the  defendant,  the  Tennessee  Central  Railway, 
which  was  organized  by  them,  or  procured  to  be  organ- 
ized by  them,  for  the  purpose  of  becoming  the  owner  of 
the  properties  of  the  Tennessee  Central  Railroad  Co.; 
that  after  procuring  the  properties  of  said  railroad  com- 
pany in  the  name  of  the  Tennessee  Central  Railway,  the 
latter  company  has  been  engaged,  and  is  now  engaged, 
in  constructing  said  line  of  railway,  the  defendants  Bax- 
ter, Doremus  and  Chapman  being  its  promoters  and  its 
general  stockholders,  unless  a  nominal  amount  of  its 
stock  is  held  by  some  other  parties  who  may  be  acting 
as  directors ;  that  Baxter  is  the  president  of  the  Tennes- 
see Central  Railway,  and  Doremus  and  Chapman  are 
holding  oflSces  in  it;  that  by  an  inspection  of  the  con- 
tract filed  in  this  cause,  Baxter  only  signed  the  same, 
but  that  in  fact  it  was  made  for  and  on  behalf  of  him- 
self and  the  defendants  Doremus  and  Chapman,  and 
upon  their  authority,  for  the  express  purpose  of  bene- 
fiting themselves  and  assisting  the  corporation  they 
were  then  about  to  organize  to  buy  in  the  properties  of 
the  Tennessee  Central  Railroad  Co.  The  amended  bill 
further  avers  that  Baxter  at  the  time  and  in  the  trans- 
action in  purchasing  the  claims  against  the  Tennessee 
Central  Railroad  Co.,  was  acting  as  the  agent  of  Chap- 
man and  Doremus  and  that  the  "people"  referred  to  by 
said  Baxter  in  accepting  the  proposition  of  complain- 
ants to  sell  their  claims,  were,  in  fact,  Doremus  and 
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Chapman,  and  who  proposed  along  with  Baxter  to  or- 
ganize a  new  corporation,  the  Tennessee  Central  Rail- 
way, and  that  in  said  transaction  he  was  acting  for  him- 
self and  said  parties  for  the  benefit  and  advantage  of 
themselves  and  the  new  corporation  they  proposed  to 
organize.  It  is  further  averred  that,  when  the  Tennes- 
see Central  Railway  was  organized,  as  alleged  in  the 
original  bill,  it  took  the  advantage  and  reaped  the  bene- 
fits acquired  by  Baxter,  Doremus  and  Chapman  in  the 
contract  made  with  complainants,  and  various  other 
claim  holders  against  the  Tennessee  Central  Railroad 
Co.,  and  that,  by  means  of  said  purchase,  the  Tennessee 
Central  Railway,  after  its  organization,  fully  approved, 
ratified  and  confirmed  the  contract. 

The  prayer  ot  this  amended  bill,  after  its  prayer  for 
the  process  and  publication,  is,  that  upon  the  hearing  of 
the  original  and  this  amended  and  supplemental  bill, 
complainants  be  given  a  decree  for  the  amounts  due 
them  respectively  under  the  contract  made  with  Baxter 
for  and  on  behalf  of  himself,  Doremus  and  Chapman  and 
the  proposed  corporation,  the  Tennessee  Central  Rail- 
way, and  that  they  have  a  decree  against  each  and  all  of 
the  defendants  for  the  sums  respectively  due  complain- 
ants, with  interest  from  the  date  of  the  decree  of  the 
chancery  court  of  Cumberland  county,  dated  June  24, 
1897.  They  asked  for  a  decree  against  defendants  for 
the  cost  and  for  general  relief. 

The  Tennessee  Central  Railway  demurred  to  the  bill, 
on  the  following  grounds : 
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1.  Because  the  bill  and  exhibits  thereto  show  that 
the  contract  sued  on,  and  for  which  it  is  sought  to  make 
it  liable,  was  not  reduced  to  writing  and  signed  by  it, 
or  any  one  authorized  to  bind  it,  as  required  by  the 
statute  for  the  prevention  of  frauds  and  i)erjuries,  but 
that  this  suit,  in  so  far  as  it  may  apply  to  it,  rests  in 
parol. 

2.  Because  the  suit  is  based  upon  a  contract  purport- 
ing to  have  been  signed  by  a  promoter  and  entered  into 
before  it  was  incorporated  or  organized,  and  it  is  not 
charged  that  it  had  provided  for  the  payment  of  the 
amounts  sued  for  by  its  charter,  or  by  its  own  express 
promise  or  ratification,  after  its  incorporation,  and 
that  it  has  accepted  and  received  the  benefits  of  the 
same  with  the  understanding  that  it  would  be  benefited 
by  it 

3.  Because  the  complainants  have  no  joint  right  of 
action  to  entitle  them  to  maintain  this  suit  in  its  pres- 
ent form. 

Not  waiving  the  rights  of  its  demurrer,  the  Tennessee 
Central  Railway  answered  the  bill  and  put  at  issue  the 
essential  and  central  ground  upon  which  liability  was 
sought  in  the  bill  to  be  established  against  it.  It  sets 
out  in  its  answer  how  it  came  to  be  organized,  the  per- 
sons organizing  it,  and  the  indebtedness  of  the  Tennessee 
Central  Bailroad  Co.  divided  into  classes,  and  what  it 
paid  for  the  properties  of  said  railroad  company,  and 
how  the  sum,  so  paid  by  it,  was  appropriated  in  the 
payment  of  the  debts  of  said  railroad  company.     It  also 
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filed  an  answer  to  the  amended  bill  denying  the  grounds 
of  relief  averred  against  it. 

Baxter  answered  the  bill  and  amended  bill^  and  de- 
nied the  central  ground  of  relief  averred  against  him  in 
the  bill.  In  his  answer  he  admits  that  he  agreed  to 
buy  and  pay  fifty  cents  on  the  dollar  for  the  claims  sued 
on,  by  June  1,  1897,  but  that  complainants,  acting  for 
themselves,  distinctly  and  positively  refused  to  ratify 
and  carry  out  the  proposition  made  by  their  attorneys, 
McKenzie  &  Oarr,  although  repeatedly  urged  to  do  so 
by  them,  and  one  S.  C.  Brown  acting  for  respondent. 
The  point  of  his  answer  is  that  under  his  agreement  with 
complainants,  he  was  to  purchase  and  pay  fifty  cents 
on  the  dollar,  not  only  for  the  claims  sued  on,  but  that 
he  was  to  have  at  this  price  a  lot  of  receiver's  certifi- 
cates held  by  the  complainants,  and  that  as  the  re- 
ceiver's certificates  were  valuable,  they  were  the  induce- 
ment to  his  offer  of  fifty  cents  for  all  the  claims  held 
by  complainants,  and  therefore  that,  as  they  refused  to 
turn  over  the  certificates,  he  was  under  no  obligation 
under  his  agreement  to  take  and  pay  fifty  cents  on  the 
dollar  for  the  other  claims  and  the  claim  sued  upon 
by  them.  He  puts  in  issue  all  the  averments  of  the  bill 
and  the  amended  bill  to  the  effect  that  the  Tennessee 
Central  Railway  took  advantage  of  and  reaped  the  bene- 
fits acquired  by  him,  or  Doremus  and  Chapman,  in  the 
purchase  of  the  contracts  and  debts  against  the  Tennes- 
see Central  Railroad  Co. 

Chapman  filed  a  separate  answer  to  the  original  and 
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amended  bill.  He  puts  in  issue  all  the  averments  of  the 
bill  upon  which  is  rested  the  claim  for  relief  against 
him. 

Doremus  also  answered  the  bills,  and  denied  the  cen- 
tral averments  upon  which  relief  against  him  was  pred- 
icated. 

A  large  volume  of  proof  was  taken.  It  consisffts  of 
some  twenty-four  depositions  with  a  large  number  of  ex- 
hibits. Various  interlocutory  orders  and  proceedings 
were  had  in  the  development  of  the  cause.  It  was 
finally  heard  before  Chancellor  Kyle  June  18, 1901,  upon 
the  whole  record,  except  the  depositions  of  Jere  Baxter, 
filed  January  15,  1901,  and  H.  M.  Carr,  filed  January 
15,  1901,  which  were  not  read,  and  the  original  records 
in  the  case  of  T.  A.  Wright  et  al.  v.  Tennessee  Central 
Railway  et  al.  and  Sam  P.  Sparks  v.  Tennessee  Central 
Railway  et  al.,  lately  pending  in  the  court.  Also  two 
certified  copies  of  the  record  in  the  case  of  J.  C.  Walker 
et  al.  V.  Tennessee  Central  Railroad  et  al.  and  Murray, 
Dibrell  &  Co.  et  al.  v.  Tennessee  Central  Railway,  It^tely 
pending  in  the  chancery  court  of  Cumberland  county. 
He  decreed  that  defendants  Jere  Baxter  and  N.  C.  Chap- 
man were  jointly  and  severally  indebted  to  complainants 
in  amounts  specified  by  him,  with  interest  thereon,  from 
August  1,  1897,  to  the  date  of  his  decree.  He  held  and 
decreed  that  complainants  T.  H.  Adams,  J.  B.  Hall  and 
Thos.  M.  Link  were  not  entitled  to  recover  anything  in 
the  cause,  and  the  bill  as  to  them  was  dismissed.  He 
held  and  decreed  that  none  of  the  complainants  were 
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entitled  to  recover  as  against  defendants  Doremus  and 
the  Tennessee  Central  Kailway  and  the  bill  as  to  these 
defendants  was  dismissed.  He  taxed  complainant  with 
one-third  of  the  cost  and  Baxter  and  Chapman  with 
two-thirds,  and  directed  execution  to  issue.  The  decree 
recites  that  at  the  hearing  the  complainants  excepted  to 
the  reading  of  copies  of  telegrams  and  letters  from  A. 
C.  BroT^Ti  to  Jere  Baxter,  filed  with  the  deposition  of 
said  Brown,  and  the  original  of  which  was  filed  with  the 
deposition  of  R.  L.  Morris,  which  exception  was  sus- 
tained in  so  far  as  they  were  intended  as  evidence 
against  complainants,  but  that  they  could  be  looked  to 
by  the  witness.  Brown,  for  the  purpose  of  refreshing  his 
recollection.  To  this  action  of  the  court  the  complain- 
ants excepted,  and  in  dismissing  the  bill  as  to  defend- 
ants Doremus,  the  Tennessee  Central  Eail way,  and  in 
denying  any  recovery  against  defendants,  complainants 
excepted  and  prayed  an  appeal  to  the  next  term  of  the 
supreme  court,  which  appeal  was  granted. 

The  Tennessee  Central  Railway,  Chapman  and  Dore- 
mus excepted  to  the  parts  of  the  deposition  of  G.  W. 
Pearsall,  H.  N.  Carr,  A.  R.  McKenzie,  S.  C.  Brown,  T. 
A.  Wright,  S.  P.  Sparks,  Geo.  L.  Burk,  H.  M'.  Dawson, 
introduced  by  complainants,  in  which  they,  and  each  of 
said  witnesses,  undertook  to  detail  certain  conversations 
that  occurred  between  them,  and  each  of  them,  and  de- 
fendant Baxter,  whereby  it  was  sought  to  make  these  de- 
defendants  liable  for  the  matters  sued  on,  and  because 
that  it  was  not  shown  that  said  Baxter  had  authority  to 
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represent  these  defendants  in  the  matters  so  detailed  in 
said  conversations,  or  to  bind  them,  or  either  of  them, 
by  any  promises  or  statements  made  by  him  in  said  con- 
versations. The  record  recites  that  the  court  overruled 
said  exceptions,  and  allowed  said  statements  and  con- 
versations to  be  read. 

Defendants  also  excepted  to  the  introduction  and  read- 
ing of  exhibit  A  to  the  deposition  of  S.  O.  Brown,  because 
it  was  not  shown  that  said  exhibit  was  authorized  by  de- 
fendants, or  either  of  them,  which  exception  was  also 
overruled  by  the  court.  Defendants  also  excepted  to 
the  reading  of  what  purported  to  be  a  copy  of  a  lett^ 
attached  as  exhibit  A  to  the  bill  of  complainants  in  the 
cause  of  S.  P.  Sparks  v.  the  Tennessee  Central  Railway 
et  al.,  because  it  was  not  the  best  evidence,  the  original 
not  being  lost  or  mislaid,  which  exception  was  also  ov»- 
ruled. 

The  decree  recites  that  the  defendant,  Chapman, 
prayed  an  appeal  to  the  next  term  of  the  supreme  court, 
which  was  granted.     Chapman  perfected  his  appeal. 

Pearsall  and  others  have  brought  the  cases  up  by  writ 
of  error  with  respect  to  parts  of  the  decree  of  the  chan- 
cellor, and  defendant  Baxter  has  also  brought  the  cause 
up  by  writ  of  error. 

Defendant  Baxter  has  assigned  the  following  errors: 

First,  the  chancellor  erred  in  rendering  judgment 
against  respondent,  Baxter,  in  favor  of  complainants  for 
any  amount  whatever,  or  for  any  part  of  the  cost,  and 
in  awarding  execution  therefor* 
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Second,  the  chancellor  erred  in  rendering  judgment 
against  respondent  Baxter  for  the  full  amounts  claimed 
by  the  complainants  specified  in  the  assignment  of 
error. 

Third,  the  chancellor  erred  in  not  sustaining  the  ex- 
ceptions taken  by  respondent  Baxter  to  the  following 
depositions  of  complainant:  T.  A.  Wright,  Sam  P. 
Sparks,  Geo.  L.  Burk,  H.  M.  Carr,  Willard  GriflHlth,  and 
A.  B.  McKenzie. 

Complainants  assign  the  following  errors : 

First,  the  chancellor  erred  in  dismissing  their  bill  as 
to  the  defendant  Tennessee  Central  Railway  and  in  de- 
nying to  them  the  relief  sought  against  it  Under  this 
assignment  of  error,  they  aver  that  they  made  out  a  case 
of  liability  against  it,  because  of  its  adoption  of  the 
contracts  sued  on,  and  received  the  benefits  thereunder, 
and  that  it  fully  ratified  and  approved  said  contract, 
after  the  reorganization,  and  provided  for  the  payment 
of  the  claims  of  the  complainants  in  its  financial  plan. 

Chapman  assigns  errors  covering  all  the  grounds  upon 
which  the  chancellor  could  have  pretended  to  decree 
against  him. 

The  central  facts  of  this  case  are  few,  and,  afiide  from 
one  material  fact,  are  not  in  serious  dispute  under  the 
evidence.  The  Tennessee  Central  Railroad,  a  corpora- 
tion of  this  State,  and  proposing  to  build  a  railroad  from 
Nashville,  Tennessee,  to  the  city  of  Harriman,  in  Roane 
county  of  this  State,  became  indebted  to  the  various 
complainants  in  the  sums   set   out   in   the   bill.     The 
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Tennessee  Central  Railroad  became  embarrassed,  and, 
under  suits  filed  in  the  chancery  court  of  Cumberland 
county,  was  adjudged  to  be  insolvent  and  placed  in  the 
hands  of  a  receiver  under  the  decree  in  said  causes  filed 
in  the  chancery  court  of  said  county,  and  in  which  the 
receiver  was  appointed.  The  receiver  was  instructed  to 
proceed  with  the  work,  parts  of  the  road  having  been 
partly  finished.  In  carrying  out  the  orders  of  the 
court,  the  receiver  was  authorized  to  and  did  issue  a  lot 
of  receiver's  certificates  in  executing  the  work  committed 
to  his  care,  in  connection  with  the  railroad.  In  the  in- 
solvency proceedings  in  the  chancery  court  of  Cumber- 
land county,  the  Tennessee  Central  Railroad  was  ad- 
judged to  be  indebted  in  the  following  sums :  Receiver's 
certificates,  f  100,000 ;  vendors'  claims  for  rights  of  way 
and  depot  grounds,  |1,047.63;  lien  claims,  |117,170.73; 
mortgage  bonds,  f 302,500;  general  creditors'  claims^ 
fl64,638.18. 

.  There  was  a  decree  in  said  insolvent  proceedings  to 
sell  the  Tennessee  Central  Railroad,  its  properties,  fran- 
chises, etc.  The  decree  provided,  first,  for  the  payment 
of  cost;  second,  receivers'  certificates;  third,  vendors' 
lien  claims;  fourth,  lien  claims,  that  is.  Claims  going  to 
parties  for  labor  performed  and  material  furnished  in 
the  construction  of  the  road;  fifth,  mortgage  bonds; 
sixth,  the  general  creditors.  In  the  decree  for  the  sale 
the  minimum  price  was  fixed  at  |125,000.  Col.  Jere 
Baxter  was  president  of  the  Tennessee  Central  Railroad 
Co.    After  the  decree  for  the  sale  of  its  properties,  CoL 


APPEALS  SEPOBTS/ VOL.  2.  701 

n 1 —  -  _  ■  _ I 

Pearsall  r.  Railroad. 

Baxter  immediately  commenced  his  efforts  to  interest 
parties  in  the  enterprise,  so  as  to  be  ready  to  purchase 
the  properties  at  the  sale  thereof,  which,  under  the  in- 
solvency proceedings,  was  decreed  to  take  place  on  the 
—  day  of  — y  1898.  His  idea  was  to  organize  an- 
other company  to  purchase  said  properties  at  said  sale, 
and  this  was  what  was  done.  In  other  words  the  Ten- 
nessee Central  Railway  was  organized  for  the  purpose 
of  taking  over  said  property.  Now,  complainants,  be- 
fore this  court  in  this  case,  were  lien  creditors  of  the 
Tennessee  Central  Eailroad  Co. ;  that  is,  they  held  claims 
entering  into  the  third  class  above  stated.  Some  of 
them  also  held  some  receiver's  certificates,  issued  after 
the  Tennessee  Central  Railroad  was  declared  to  be  in- 
solvent. The  proof  makes  it  reasonably  clear  that  Col. 
Baxter,  in  putting  himself  in  a  position  to  purchase  in 
the  properties  for  the  reorganized  railroad  company  that 
he  expected  to  organize,  set  about  buying  receiver's  cer- 
tificates and  other  claims  against  the  Tennessee  Central 
Eailroad  Co.  The  manifest  purpose  of  this  was  to  be  iu 
a  position  to  turn  these  claims  in,  so  far  as  was  permis- 
sible under  the  decree  of  the  court  in  the  insolvency 
proceedings,  in  payment  for  the  properties  sold  there- 
under, of  the  Tennessee  Central  Railroad.  As  stated, 
complainants  owned  some  claims  against  the  Tennessee 
Central  Railroad.  Mr.  S.  C.  Brown,  an  attorney  of 
Harriman,  was  representing  Col.  Baxter  in  connection 
with  some  of  his  matters,  and  especially  in  aiding  him  in 
acquiring  certain  claims  against  the  Tennessee  Central 
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Railroad.  Mr.  Brown,  the  attorney  aforesaid,  submitted 
verbally  to  Messrs,  McKenzie  &  Carr,  the  legal  represen- 
tatives of  some  of  the  complainants,  a  proposition  to  take 
their  claims,  or  certain  of  their  claims.  Thereupon, 
Messrs.  McKenzie  &  Carr  sent  Mr.  Brown  the  following 
letter : 

"May  1,  1897. 
"S.  C.  Brown,  Esq.,  Harriman,  Tenn. 

"Dear  Sir:  In  accordance  with  our  conversation 
this  morning,  we  make  the  following  proposition  in 
the  matter  of  the  claims  of  G.  W.  Pearsell  and  S.  C- 
Whittier  against  the  Tennessee  Central  Railroad :  We 
will  take  fifty  cents  on  the  dollar,  payable  June  1, 1897. 
We  will  accept  this  in  full  settlement  of  their  claims, 
and  will  assign  all  their  rights  in  and  to  the  same  to  you, 
or  to  any  other  person  you  may  designate.  In  the 
matter  of  the  claim  of  W.  B.  S.  Reed  against  the  rail- 
road, we  are  sure  we  can  make  the  same  proposition, 
and  will  write  him  for  authority  today,  and  will  imme- 
diately notify  you  of  his  assent  or  dissent  Any  other 
claims  which  we  represent  which  may  be  declared  liens, 
we  believe  we  can  arrange  to  transfer  to  you  under  this 
proposition.  Parties  holding  other  claims,  bonds, 
secured  and  unsecured,  will  take  stock  at  par  in  full  sat- 
isfaction for  the  same. 

"Yours  very  truly, 

"McKenzie  &  Cabr.'^ 

On  this  Col.  Baxter  made  the  following  indorsement 
and  gave  the  following  acceptance :    "I  accept  the  above 
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propcMsition,  upon  the  condition  that  the  people  whom  I 
represent  become  the  purchasers  of  the  said  road  at  the 
sale  June  24^  1897.  This  includes  Reed's  and  all  other 
claims  allowed  you.    Jerb  Baxter.^^ 

Now,  Col.  Baxter  interested  Mr.  N.  C.  Chapman  and 
others  in  the  enterprise  of  organizing  a  new  railroad 
company  to  purchase  the  properties  of  the  Tennessee 
Bailroad  Co.  They  purchased  a  large  number  of  re- 
ceiver's certificates,  and  also  quite  a  nuiliber  of  lien 
claims,  resting  upon  the  same  basis  as  the  claims  of 
complainants  before  us.  Col.  Baxter  does  not  deny  giv- 
ing the  acceptance  above  copied.  His  contention  is, 
that  his  acceptance  was  given  upon  the  understanding 
that  the  parties  referred  to  were  to  turn  over,  under  the 
proposition,  not  only  their  lien  claims  coming  under  the 
third  clause,  but  also  their  receiver's  certificates,  and 
that  is  the  whole  fight  on  this  feature  of  the  case. 

The  Tennessee  Central  Railway  and  Mr.  Chapman  and 
Mr.  Doremus  say  they  had  nothing  to  do  with  this  prop- 
osition, and  never  authorized  Mr.  Baxter  to  make  it; 
that  they  knew  nothing  about  it,  and  that  they  never 
ratified  or  adopted  it.  The  truth  is  that  Col.  Baxter 
interested  Mr.  Chapman,  and  others,  in  his  enterprise 
of  reorganizing  the  Tennessee  Central  Railroad  under 
the  name  of  the  Tennessee  Central  Railway  for  the  pur- 
pose of  purchasing  for  the  latter  the  properties  of  the 
former,  sold  under  the  insolvent  proceedings  before 
mentioned,  and  as  a  part  of  his  plan,  to  effect  said  end, 
he  purchased  in  receiver's  certificates  and  other  claims 
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against  the  Tennessee  Central  Railroad.  And  this  very 
sensible  plan  was  adapted  because^  with  all  these  claims 
in  his  hands  or  under  his  controLand  of  those  associated 
with  him,  he  could  successfully  bid  against  any  other 
parties  at  the  sale  of  the  properties  under  the  decree  of 
the  court. 

Now,  while  it  is  true  that  Mr.  Chapman  may  not  have 
known,  and  may  not  have  ratified,  each  particular  in- 
stance in  which  Col.  Baxter  purchased,  or  agreed  to 
purchase,  claims,  the  whole  matter  was  in  the  main  under 
the  control  of  Col.  Baxter,  and,  as  a  matter  of  fact,  the 
properties  of  the  Tennessee  Railroad  were  purchased, 
the  Tennessee  Central  Railway  was  organized,  and  it 
took  over  said  properties,  and  Col.   Baxter  was  made 
president  of  the  Tennessee  Central  Railway  as  he  had 
been  president  of  the  Tennessee  Central  Railroad.     Mr. 
Chapman  was  made  vice  president  of  the  Tennessee  Cen- 
tral Railway,  and  it  is  a  mere  doubling  on  words  to 
say  that  the  Tennessee  Central  Railway  did  not  indorse 
and  ratify  what  Mr.  Baxter  did  in  the  premises.     It 
will  not  do  to  say  that  certain  promoters  of  a  railroad 
enterprise  can  make  contracts  with  respect  to  properties 
and  rights  to  be  turned  over  to  said  railroad  when  or- 
ganized, and  that  when  the  railroad  is  organized,  and 
these  parties  are  the  chief  stockholders,    and    are   its 
chief  officers,  and  the  railroad  accepts  the  properties, 
that  all  this  does  not  amount  to  a  ratification  by  the 
railroad  company  of  what  its  promoters  did.     As  a  mat- 
ter of  plain  fact,  Col.  Baxter,  as  one  of  the  promoters, 
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3I'r.  Chapman  as  another  promoter  of  the  Tennessee 
Central  Railway,  both  having  been  actively  connected 
with  the  Tennessee  Central  Railroad,  purchased,  op 
agreed  to  purchase,  a  lot  of  receiver's  certificates,  and 
a  lot  of  other  claims  against  the  Tennessee  Central  Rail- 
road. Partly  upon  the  basis  of  these  certificates  and 
claims  the  Tennessee  Central  Railroad  properties  were 
purchased,  and,  upon  the  organization  of  the  Tennessee 
Central  Railway,  these  gentlemen  became  the  officers 
and  controllers  of  the  Tennessee  Central  Railway.  It 
required,  in  such  cases,  no  formal  official  action  on  the 
part  of  the  Tennessee  Central  Railway,  in  the  meeting 
of  its  board,  to  ratify  what  had  been  done  by  Col.  Bax- 
ter  and  Mr.  Chapman  in  the  premises. 

So,  the  sole  question  in  this  case,  as  we  look  at  it,  is — 
*^Did  Col.  Baxter,  in  the  acceptance  indorsed  above  on 
the  letter  of  Messrs.  McKenzie  &  Carr  to  Mr.  Brown, 
agree  to  take  the  claims  of  complainants  before  us 
herein  sued  upon?"  That  he  did  is  not  disputed.  As 
before  stated,  his  contention  is,  that,  included  in  these 
claims,  he  was  to  receive  the  receiver's  certificates  held 
by  them.  We  have  no  doubt  that  Col.  Baxter,  when  this 
case  was  being  developed,  honestly  believed  that  his 
obligation,  involved  in  his  acceptance  of  the  proposition 
of  Messrs.  McKenzie  &  Carr,  representing  their  clients, 
carried  this  right  to  the  receiver's  certificates  held  by 
the  parties.  A  careful  reading  of  this  record  satisfies 
us  that  such  was  not  the  understanding  of  the  parties 

2  Tenn  Chan— (45) 


706  TENNESSEE  CHANCERY 

Pearsall  y.  Railroad. 

at  the  time  the  acceptance  was  mada  There  was  a  con- 
versation between  Col.  Baxter  and  Mr.  Carr  with  refer- 
ence to  receiver's  certificates  held  by  a  few  of  the  clients 
represented  by  the  latter,  and  in  that  conversation  Mr. 
Carr  did  say  in  substance  that  he  would  endeavor  to 
induce  all  of  his  clients  holding  receiver's  certificates  to 
take  fifty  cents  on  the  dollar  for  them.  But  the  corre- 
spondence and  other  evidence  in  the  record  convinces  us 
that  this  proposition  was  made  on  the  basis  of  a  cash 
payment  of  fifty  cents  on  the  dollar  for  the  receiver's  cer- 
tificates. As  will  be  noticed,  the  proposition  above  was 
made  conditionally — that  is.  Col.  Baxter  was  to  take  the 
lien  claims  of  complainants  at  fifty  cents  on  the  dollar, 
provided  he  and  those  with  whom  he  was  associated  be- 
came the  purchasers  of  the  properties  of  the  Tennessee 
Central  Railroad  at  the  sale  to  be  made  thereafter,  in 
the  same  month.  It  appears,  from  the  evidence  in  the 
record,  that  Mr.  Carr  did  endeavor  to  induce  his  clients 
to  accept  fifty  cents  on  the  dollar.  All  this  is  shown  to 
our  satisfaction  by  the  telegram  and  letters  of  Mr. 
Brown,  the  attorney  of  Col.  Baxter,  in  connection  with 
this  phase  of  the  matter.  The  whole  idea  of  taking  the 
certificates,  in  reference  to  the  clients  of  McKenzie  & 
Carr,  was,  that  the  certificates  would  be  mailed  to  Col. 
Baxter  of  St  Louis  with  a  draft  attached  for  his  pay- 
ment of  the  price  agreed  to  be  paid  therefor. 

Now,  as  before  stated,  the  Tennessee  Central  Railway 
avers,  and  plants  its  defense  on  the  averment,  that  it 
never  ratified  the  action  of  Col.  Baxter,  as  involved  in 
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the  acceptance  of  the  proposition  of  Messrs.  McKenzie 
&  Carp  above  stated ;  that  it  knew  nothing  about  it,  and 
never  accepted  any  of  the  benefits  accruing  thereunder, 
if  any  did  accrua  It  further  says  that  it  is  not  bound 
because  it  is  not  a  contract  in  writing,  and  it  is  in  con- 
travention of  the  statute  of  frauds. 

Chapman  makes  substantially  the  same  defenses.  He 
says  that  he  never  authorized  Col.  Baxter  to  make  any 
such  proposition;  that  he  knew  nothing  about  it,  and 
never  ratified  it,  and  he  also  says  with  very  great  em- 
phasis that  the  Tennessee  Central  Railway  never  knew 
anything  about  it  and  never  ratified  it. 

It  seems  to  us  that  a  sufficient  reply  to  these  conten- 
tions is  that  Col.  Baxter  and  Mr.  Chapman  were  at  the 
back  of  and  controlling  the  Tennessee  Central  Bailroad. 
That  enterprise  became  embarrassed  and  went  into  in- 
solvency, as  the  result  of  the  financial  pressure  sweeping 
over  the  country  in  1893  and  resting  upon  it  for  several 
years  thereafter.  Proceedings  were  instituted  in  the 
chancery  court  to  wind  it  up  as  an  insolvent  corporation 
and  to  sell  its  properties  to  pay  its  debts.  The  bill  filed 
for  that  purpose  was  sustained  as  a  general  creditors' 
bill.  A  receiver  was  appointed  to  take  charge  of  its 
properties,  and  among  the  duties  imposed  upon  the  re- . 
ceiver  was  one  to  complete  certain  unfinished  work  on 
the  line  of  the  road,  and,  for  this  purpose,  he  was  author- 
ized to  issue  receiver's  certificates,  which  were  to  be  a 
first  charge  upon  the  proceeds  of  the  sale  of  its  proper- 
ties, after  the  payment  of  cost  and  legitimate  attorney's 
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fees.  The  properties  were  sold  and  the  various  claims 
against  the  railroad  company  classified.  Its  indebted- 
ness was  discovered  and  adjudged  to  be  as  hereinbefore 
set  out.  At  this  stage  Col.  Baxter  and  his  main  finan- 
cial backer,  Mr.  Chapman,  entered  into  the  legitimate 
project  of  reorganizing  the  properties  of  the  insolvent 
railroad  corporation,  and  fell  upon  the  legitimate  plan 
of  organizing  another  corporation  to  take  over  the  prop- 
erties of  the  insolvent  one,  and  in  carrying  out  this  plan 
Col.  Baxter  l^itimately  and  properly  endeavored  to 
purchase  in  as  many  of  the  claims,  and  especially  re- 
ceiver's certificates  and  lien  claims,  as  he  could,  both 
before  the  sale  and  after  the  sale  of  the  properties  of 
the  insolvent  corporation.  In  carrying  out  this  plan,  it 
was  discovered  that  Messrs.  McKenzie  &  Carr,  attorneys 
at  Harriman,  Tennessee,  represented  several  parties 
who  had  held  claims  and  lien  claims  against  the  Ten- 
nessee Central  Bailroad.  Mr.  S.  C.  Brown,  an  attorney 
at  Harriman,  was  the  l^al  representative  of  Col.  Bax- 
ter at  that  placa  Negotiations  opened  between  Messrs. 
McKenzie  &  Carr  and  Mr.  Brown  in  reference  to  the 
claims  held  by  the  former.  These  negotiations  resulted 
in  the  letter  aforesaid  of  McKenzie  &  Carr  to  Mr.  Brown, 
and  the  endorsement  and  acceptance  written  thereon  by 
Col.  Baxter  and  hereinbefore  copied. 

Now,  at  the  sale  of  the  properties  of  the  Tennessee 
Central  Railroad  they  were  purchased  by  Col.  Baxter 
for  the  Tennessee  Central  Bailway,  which  it  was  before- 
hand determined  would  be  organized  for  the  purpose  of 
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taking  over  the  properties.  While  Mr.  Chapman  may 
not  have  been  present  and  known  all  the  details  and 
every  item  of  expenditures  made  in  connection  with 
carrying  out  the  purpose  of  getting  these  properties 
.  under  the  control  of  the  new  railroad  corporation,  while 
he  may  not  have  known  just  every  step  that  Col.  Baxter 
made  in  relation  thereto,  it  appears  as  a  matter  of  fact 
that  the  Tennessee  Central  Railway  was  organized,  and 
as  a  matter  of  fact  it  was  the  purchaser  of  the  property 
of  the  Tennessee  Central  Railroad  and  as  a  matter  of 
fact  Col.  Baxter  and  Mr.  Chapman  and  their  associates 
were  the  real  owners  of  the  Tennessee  Central  Railway, 
and  as  a  matter  of  fact  Col.  Baxter  became  the  presi- 
dent of  the  Tennessee  Central  Railway  and  Mr.  Chap- 
man its  vice  president.  They  and  their  other  associates, 
under  this  record,  owned  practically  all  of  its  stock, 
through  another  organization  called  a  construct!  .n 
company. 

In  the  opinion  of  the  writer,  this  all  goes  around  a 
circle  and  comes  back  to  the  same  point,  and  that  is, 
that  Col.  Baxter  and  Mr.  Chapman  were  in  the  same 
enterprise,  after  the  decree  of  the  court  for  the  sale  of 
the  properties  of  the  Tennessee  Central  Railroad,  and 
that  they  are  both  the  joint  owners  and  producers  of  what 
was  done  by  either  or  both,  resulting,  as  a  mere  matter 
of  l^al  life,  in  the  organization  of  the  Tennessee  Cen- 
tral Railway.  In  the  opinion  of  the  writer  it  Is  a  de- 
parture from  the  substance  of  things,  and  a  line  of  rea- 
soning based  upon  not  only  technicalities,  but  upon  a 


710  TENNESSEE  CHANCERY 

Pearsall  y.  Railroad. 

misconception  of  actual  things,  to  say  that  the  Tennes- 
see Central  Railway  with  respect  to  these  matters,  is 
not  Col.  Baxter  and  Mr.  Chapman  and  his  associates. 
Col.  Baxter  and  Mr.  Chapman  were  the  efficient,  visible 
and  sole  representatives  of  the  Tennessee  Central  Bail- 
way  in  these  matters.  What  they  did  it  did  and  what  they 
contracted  to  do  it  contracted  to  do.  And,  going  further, 
in  view  of  the  evidence  of  this  record,  what  Col.  Baxter 
did  with  reference  to  the  properties  of  the  Tennessee 
Central  Railroad  and  its  purchase,  and  what  contracts 
he  made  with  respect  to  the  liquidation  or  settlement 
of  its  debts,  and  what  he  did  or  contracted  to  do  with 
reference  to  putting  himself  and  his  associates  in  a  posi- 
tion to  become  the  owners  of  the  properties  and  fran- 
chises of  the  Tennessee  Central  Railroad,  the  Tennessee 
Central  Railway  did  and  Mr.  Chapman  did.  In  a  legal 
sense,  the  contract  made  by  Col.  Baxter  in  reference  to 
taking  claims  of  complainants,  was  for  the  benefit  of  the 
Tennessee  Central  Railway,  and  in  a  legal  sense  it  was 
for  its  benefit,  and  in  a  legal  sense  it  accepted  his  con- 
tracts. If  correct  in  these  views,  it  follows  not  only 
that  Col.  Baxter  and  Mr.  Chapman,  but  the  Tennessee 
Central  Railway,  are  liable  for  the  claims  of  the  com- 
plainants sued  on. 

As  before  stated,  the  only  essential  and  meritorious 
question  in  the  case  is,  whether  or  not  the  Tennessee 
Central  Railway  and  Col.  Baxter  and  Mr.  Chapman  are 
entitled  to  avoid  liability  on  the  ground  that  complain- 
ant refused  to  turn   over  their  receiver's   certificates, 
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under  the  contract  and  agreement  made  by  Col.  Baxter. 
As  to  this,  it  seems  to  us  there  is  no  real  ground  to  dis- 
pute the  contention  of  complainants.  As  before  stated, 
the  evidence  in  the  record  clearly  satisfies  us  that  these 
receiver's  certificates  were  not  to  pass  under  the  prop- 
osition made  by  Messrs.  McKenzie  &  Carr  and  accepted 
by  Col.  Baxter.  We  can  very  readily  see  how,  in  view 
of  subsequent  events.  Col.  Baxter  could  come  to  the  con- 
clusion, and  honestly  believe,  that  these  certificates  were 
to  pass  under  said  proposition.  But  the  clear  and  un- 
mistakable weight  of  the  evidence  is  that  such  was  not 
the  intention  of  the  parties,  and  the  evidence  is  further- 
more clear,  that,  at  the  time  or  about  the  time  said 
proposition  was  made  and  accepted.  Col.  Baxter  entered 
into  another  and  a  different  arrangement  with  Messrs. 
McKenzie  &  Carr,  through  the  latter,  to  acquire  the  re- 
ceiver's certificates  of  these  complainants. 

It  results  that  the  decree  of  the  chancellor  was  correct 
in  holding  Mr.  Chapman  and  Col.  Baxter  liable,  and 
that  he  was  in  error  in  not  holding,  also,  the  Tennessee 
Central  Railway  liable.  With  respect  to  Mr.  Doremus, 
who  is  sued,  it  need  only  be  said  that  we  are  of  opinion 
that  the  chancellor  was  correct  in  dismissing  the  bill  as 
to  him.  So  far  as  we  can  see  from  a  very  careful  read- 
ing of  the  record,  Mr.  Doremus  was  simply  a  banker  and 
broker,  and  while  he,  in  one  sense,  was  a  promoter  of 
the  Tennessee  Central  Bailroad  and  upon  its  insol- 
vency, a  promoter  of  the  Tennessee  Central  Railway,  to 
take  its  place,  his  function  seemed  mainly  to  be  to  bring 
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Col.  Baxter  in  contact  with  capitalists  who  might  be 
induced  to  furnish  the  requisite  capital  to  carry  out  the 
enterprise. 

A  decree  will  be  entered  here  in  favor  of  complain- 
ants, as  held  by  the  chancellor,  against  the  Tennessee 
Central  Railway,  Col.  Baxter  and  Mr.  Chapman,  the 
Tennessee  Central  Railway,  as  a  corporation,  being 
first  liable.  Defendants  Tennessee  Central  Railway, 
Col.  Baxter  and  Mr.  Chapman  will  pay  the  cost  of  the 
cause. 

In  reaching  the  above  conclusion,  it  must  not  be  sup- 
posed that  we  have  overlooked  the  error  assigned  re- 
lating to  the  ruling  of  the  chancellor  on  evidence.  One 
exception  is  directed  to  his  ruling  admitting  statements 
of  Col.  Baxter  not  made  in  the  presence  of  his  associates 
held  liable.  The  error,  in  our  opinion,  is  not  well 
taken.  We  have  found  that  they  were  jointly  engaged  in 
carrying  out  a  definite  enterprise.  This  being  so,  what 
one  said  or  did  in  carrying  out  the  joint  enterprise  is 
evidence  against  the  other  in  favor  of  a  third  party  act- 
ing and  relying  upon  what  was  then  said  and  done. 

Neither  are  we  to  be  understood  as  holding  that  the 
claims  of  complainants  adjudged  to  be  entitled  to  re- 
cover are  not  to  be  credited  by  the  pro  rata  received 
thereon  from  the  proceeds  of  the  sale  of  the  properties 
purchased  by  the  Tennessee  Central  Railroad  Co.  under 
the  insolvent  proceedings  instituted  in  the  chancery 
court  of  Cumberland  county  hereinbefore  referred  to. 
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The  claim  of  complainants  recovering  will  be  credited 
for  such  pro  rata  as  of  the  date  of  its  reception.  Enter 
decree  accordingly. 

The  other  judges  concur. 
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QuAELES  V.  Mayor  and  Aldebmen  op  Spabta. 

(NASHVILLE.    MARCH  1,  1902.) 

Affirmed  by  the  Supreme  Court  without  modification.  March  18, 190S. 

1.  CONSTITUTIONAL  LAW.     New  Charter  Repeals  Old.     More 
Than  One  Subject. 

The  former  charter  of  a  town  being  impliedly  repealed  by  the 
passage  and  acceptance  of  a  new  charter,  the  title  of  which 
does  not  mention  abolishing  the  old  one,  a  clause  of  said  new 
charter  specifically  abolishing  the  old  one,  is  not  in  violation  of 
article  2,  section  17,  of  the  constitution  of  1870,  as  being  a  new 
subject  introduced  in  the  body  of  the  act  but  not  expressed  in 
the  title.     (Post,  pp.  722-724.) 

Cited:    Burk  v.  State,  5  Lea  349-351. 

Cited  and  distinguished:    Murphy  y.  State,  9  Lea  373. 

Constitution  construed:    Const.  1870,  art.  2,  sec.  17. 

Statutes  construed:    Acts  1899,  ch.  80. 

2.  SAME.    Streets.     Law  of  the  Land.    Just  Compensation. 

The  provision  in  a  municipal  charter  for  the  condemnation  of  the 
right  of  way  for  streets,  and  empowering  the  board  of  mayor 
and  aldermen  to  appoint  a  commission  of  freeholders  for  the 
purpose  of  assessing  damages,  said  damages  to  be  paid  into  the 
recorder's  ofiice  "for  the  benefit  of  the  owners  of  the  land,"  and 
granting  an  appeal  by  any  one  aggrieved,  is  not  violative  of 
article  1,  section  8,  constitution  of  1870,  providing  that  no  man 
shall  be  deprived  of  his  property  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land,  nor  of  section  21  of  the  same  ar- 
ticle, nor  the  fifth  amendment  to  the  federal  constitution,  pro- 
viding for  just  compensation  for  property  taken  for  public  use. 
{Post,  pp,  724,  729.) 
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Cited:  Ryan  v.  Terminal  Co.,  18  Pick.  111-116;  Memphis  v.  Bol- 
ton, 9  Heis.  608;  AUoway  y.  NashTllle,  4  Pick.  510;  Simms  v. 
Railroad  Co.,  12  Heis.  621-623;  Saunders  y.  Railroad,  17  Pick. 
206;  Wilson  y.  Lowe,  7  Cold.  153-7;  Saunders  y.  Russell,  10  Lea 
293-5;  Wade  y.  Maury,  2  Sneed  50;  Parker  y.  E.  T.  Va.  &  Qa. 
R.  R.  Co.,  13  Lea  669;  Thompson  Anderson  y.  Turbeyille,  6 
Cold.  162;  White  y.  Nash.  &  Nor.  R.  R.  Co.,  7  Heis.  518. 

Code  construed:  Sees.  1388-1391,  T.  &  S.  (Shan.,  sees.  1981- 
1984). 

Constitution  construed:  Const.  1870,  art.  1,  sees.  8,  21;  fifth 
amendment  to  federal  constitution. 

Statute  construed:    Acts  1899,  ch.  80. 

8.  CODE  SECTIONS.  Reference  to  Numbers  Merely,  incorporates 
In  New  Act,  When.  Other  Sections. 
The  reference  in  an  act  of  the  legislature  to  sections  of  the  Code 
by  number,  in  order  to  incorporate  in  the  new  act  the  proylslons 
of  said  Code  sectionfi,  has  the  same  effect  as  if  the  Code  sec- 
tions had  been  copied  into  the  new  act.  But  such  reference 
has  no  effect  whateyer  on  other  Code  sections,  not  referred  to 
by  number,  but  being  in  the  same  article  from  which  those 
specifically  named  are  taken  and  part  of  the  same  scheme  of 
legislation,  when  said  other  sections  haye  no  bearing  whateyer 
on  the  new  legislation.     {Post,  pp,  729-732.) 

Statutes  construed:    Acts  1899,  ch.  80,  sec.  15. 

4.    CONSTITUTIONAL  LAW.    Due  Course  of  Law. 

An  act  prescribing  the  mode  of  condemnation  of  land  for  street 
purposes,  proyidlng  for  an  investigation  by  a  commission  of 
freeholders  appointed  by  a  board  of  mayor  and  aldermen,  and 
an  appeal  to  the  circuit  court,  is  not  yiolatiye  of  article  1,  sec- 
tion 17,  of  the  constitution,  proyidlng  "that  all  courts  shall  be 
open,  and  eyery  man,  for  an  injury  done  him  in  his  lands 
,  *  .  shall  haye  remedy  by  due  course  of  law,"  etc.  {Post, 
pp.  732,  733.) 

Constitution  construed:    Const.  1870,  art  1,  sec.  17. 
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6.  JUDICIAL  POWER.  Temporary  Inferior  Tribunals. 
While  the  appointment  by  a  board  of  mayor  and  aldermen,  acting 
under  a  charter  provision,  of  a  commission  to  assess  damages 
to  landowners  on  the  opening  of  new  streets,  is  not  a  judicial 
act,  no  contested  right  being  thereby  determined  but  being 
founded  on  the  exercise  of  a  discretion  determining  primarily 
whether  a  public  necessity  exists  for  the  opening  of  said  streets, 
yet  the  fixing  of  the  damages  by  said  commission  and  the  order 
of  the  board  predicated  thereon,  do  inYolve  the  exercise  of  judi- 
cial power,  but  such  temporary  inferior  tribunals  have  long 
been  recognized  in  our  jurisprudence.     (Po«f,  pp.  732,  733.) 

Cited:  Wilson  v.  Lowe,  7  Cold.  153-157;  Saunders  y.  Russell,  10 
Lea  293-5;  Wade  v.  Maury,  2  Sneed  50. 

Statute  construed:  Acts  1899,  ch.  80. 

6.  CON DEIVI NATION  OF  LAND.    Necessity.    Appeal. 

Under  a  municipal  charter  providing  for  the  condemnation  of  land 
for  street  purposes,  the  power  must  always  rest  in  the  courts, 
through  appeal,  to  ultimately  determine  the  necessity  or  ex- 
pediency of  such  condemnation.    (Post,  pp.  733,  734.) 

Cited:  Memphis  Freight  Co.  v.  Mayor,  etc.,  of  Memphis,  4  Cold. 
419-429. 

Statute  construed:     Acts  1899,  ch.  80,  sec.  15. 

7.  CONSTRUCTION.    Of  Charter  With  Code  Sections  Referred  to 
Therein.    Ordinance. 

The  section  of  a  municipal  charter  empowering  the  mayor  and 
aldermen  to  "lay  off  and  open  new  streets  ...  in  the  man- 
ner and  mode  prescribed"  by  certain  sections  of  the  Code  re- 
ferred to  in  the  charter  by  number,  should  be  construed  in  con- 
nection with  said  sections,  and,  so  construed,  dispenses  with 
the  passing  of  an  ordinance  by  the  board  before  it  can  act  under 
the  charter,  as  any  ordinance  passed  would  have  to  be  but  & 
transcript  of  the  statute.    (Po«t,  pp,  734-736.) 

Code  construed:     G.  &  S.,  sees.  1388-1391  (Shan.,  sees.  1981-1984.) 

Statute  construed:  Acts  1899,  ch.  80,  sec.  15. 
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FROM  WHITE. 


Appeal  from  the  Chancery  Court  of  White  County. 
T.  J.  Fisher^  Chancellor. 

Jarvis^  Hill  &  Jarvis,  for  complainant 
P.  T.  Fancher,  for  defendants. 


Nbil^  J. — This  case  stands  on  bill  and  demurrer.  The 
substance  of  the  controyersv  is  that  certain  action  of  the 
mayor  and  aldermen  in  proceeding  to  open  a  street 
through  the  complainant^s  property,  is  not  warranted  by 
law,  because,  among  other  reasons,  the  act  of  the  legisla- 
ture under  which  they  propose  to  act  (the  new  charter 
of  Sparta)  is  unconstitutional,  or  if  not  the  whole  act, 
then  those  parts  of  it  under  which  the  defendants  jus- 
tify. On  these  grounds  the  chancellor  was  asked  to  per- 
petually enjoin  the  proposed  action  of  the  defendants. 
On  the  contrary,  he  sustained  the  demurrer,  and  dis- 
missed the  bill.  From  these  actions,  the  defendant  has 
appealed  and  assigned  errors. 

The  bill  alleges  that  the  complainant  is  the  owner  of 
a  valuable  lot  in  the  town  of  Sparta,  adjoining  Turn- 
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pike  street  on  the  north,  the  lot  of  J.  L.  Quarles  on  the 
east,  bounded  on  the  south  by  the  street  running  east 
from  the  southwest  comer  of  the  public  square,  and  on 
the  west  by  the  property  of  J.  N.  Walling  and  others; 
"that  the  defendants  are  threatening  to  open  a  street 
through  said  real  estate,  between  said  streets,  by  which 
it  proposes  to  appropriate  twenty-four  feet  of  your 
orator's  property,  leaving  a  strip  thirty-six  feet  wide 
west  of  said  street ;"  that  "defendants  at  a  regular  meet- 
ing of  the  board  have  taken  steps  to  open  up  said  street 
by  appointing  a  committee  of  five  to  locate  said  street, 
and  appraise  or  fix  the  value  of  complainant's  property 
thus  attempted  to  be  appropriated  without  her  consent ; 
that  at  the  aforesaid  meeting,  the  defendants,  as  a  board, 
of  their  own  motion,  without  any  application  by  any 
citizen  or  citizens  of  said  town  n^dlling  or  proposing  to 
make  themselves  liable  for  costs  and  damages,  to(^ 
steps  to  appropriate  complainant's  property  for  street 
purposes,  and  appointed  the  aforesaid  committee  of  ap- 
praisers for  that  purpose;  that  the  proposed  street  is 
not  one  of  public  utility,  or  for  the  convenience  of  any  of 
the  citizens  of  the  town ;  that  the  entire  block  of  which 
complainant's  property  forms  a  part  is  only  aJ[)out  cme 
hundred  and  fifty-four  by  three  hundred  and  eighty  feet, 
and  the  proposed  street  divides  this  small  block  into 
two  blocks,  and  that  this  is  wholly  unnecessary;  that 
complainant's  property  is  in  the  center  of  the  block,  and 
fronts  Turnpike  street  one  hundred  and  twenty  feet,  and 
fronts  the  other  streets  above  mentioned  one  hundred  and 
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twenty  feet ;  that  this  property  lies  within  one  hundred 
and  seventy-two  feet  of  the  public  square,  and  is  very 
valuable,  and  that  if  the  street  be  established  it  will 
damage  complainant's  property  to  the  extent  of  f  500." 

The  first  ground  of  attack  upon  the  action  of  defend- 
ant is  that  the  act  of  the  legislature  under  which  they 
proceed  is  unconstitutional,  because  it  has  two  subjects, 
in  violation  of  article  2,  section  17,  of  the  constitution, 
which  provides  as  follows :  "No  bill  shall  become  a 
law  which  embraces  more  than  one  subject,  that  subject 
to  be  expressed  in  the  title.  All  acts  which  repeal,  re- 
vive or  amend  former  laws,  shall  recite  in  their  caption 
or  otherwise  the  title  or  substance  of  the  law  repealed, 
revived  or  amended." 

It  is  said  that  the  bill  contains  two  subjects,  as  fol- 
lows :  "One  incorporating  the  said  town,  the  other  re- 
pealing the  charter  of  said  town;"  that  the  caption  of 
said  act  does  not  mention  the  repeal  of  said  charter ;  that 
the  act  confers  on  said  board  legislative,  ministerial  and 
judicial  powers;"  that  "for  these  reasons  said  act  is  in 
violation  of  article  2,  section  17,  of  the  constitution  of 
Tennessee." 

The  act  in  question  is  chapter  80,  Acts  of  1899.  The 
caption  reads  as  follows:  "An  act  to  incorporate  the 
town  of  Sparta,  in  the  county  of  White,  and  State  of 
Tennessee,  and  to  provide  for  the  election  of  officers, 
thereof  and  prescribe  their  duties,  and  for  other  pur- 
poses." Section  1  provides  "that  the  town  of  Sparta,  in 
the  county  of  White,  and  State  of  Tennessee,  and  the  in- 
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habitants  thereof,  be,  and  are  hereby,  constituted  a 
body  politic  and  corporate,  under  and  by  the  name  and 
style  of  the  ^Mayor  and  Aldermen  of  the  Town  of  Sparta  ;* 
may  sue  and  be  sued,  grant,  receive,  purchase,  and  hold 
real  estate,  mixed  and  personal  property,  and  dispose  of 
the  same  for  the  use  and  benefit  of  the  said  town  of 
Sparta,  and  may  have  and  use  a  common  seal,  and 
change  the  same  at  pleasure"  Section  2  fixes  the  cor- 
porate limits,  section  3  provides  for  the  election  of  offi- 
cers, section  4  concerns  certificates  of  election  and  or- 
ganization of  officers-elect ;  section  5,  their  qualifications 
for  office;  section  6,  the  compensation  of  officers  and 
agents ;  section  7,  the  powers  of  the  corporation ;  section 
8,  the  grade  of  streets;  section  9,  the  oath  and  bond  of 
officers;  section  10,  the  duties  of  the  mayor;  section  11, 
the  jurisdiction  of  the  recorder's  court;  section  12,  the 
workhouse;  section  13,  the  removal  or  dismissal  of  offi- 
cers; section  14,  sanitary  measures;  section  15,  streets; 
section  16,  taxes;  section  17,  franchises  and  privileges. 
The  next  two  sections,  18  and  19,  read  as  follows : 

"Section  18.  Be  it  further  enacted,  That  the  corpor- 
ation herein  granted  shall  assume  and  be  liable  for  all 
debts  contracted  and  warrants  issued  by  the  board  of 
mayor  and  aldermen,  acting  under  a  certificate  of  in- 
corporation issued  by  the  secretary  of  State  on  July  23, 
1889,  and  the  mayor  and  board  of  aldermen  herein  pro- 
vided for  are  hereby  empowered,  and  it  shall  be  their 
duty,  to  levy  taxes  for  the  payment  of  the  same.  And  all 
the  titles  and  rights  to  all  the  property,  both  personal 
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and  real,  debts  and  choses  in  action,  now  owned  and 
claimed  by  said  town  of  Sparta,  are  hereby  divested  out 
of  the  same  and  Tested  in  the  corporation  created  herein^ 
to  hold,  collect  and  use  in  as  full  and  ample  a  manner 
as  if  they  had  been  purchased  and  acquired  undar  the 
powers  and  rights  of  this  charter;  provided,  that  noth- 
ing in  this  section  or  act  contained  shall  be  construed  as 
a  legislative  recognition  of,  or  in  anywise  a^ect  the 
validity  or  invalidity  of  the  hitherto  acting  municipality 
as  a  corporate  creature  under  the  certificate  of  the  secre- 
tary of  State  aforesaid,  and  to  fix  no  rule  of  construc- 
tion for  the  courts  in  passing  on  the  validity  or  invalid- 
ity of  the  same;  but  if  the  same  is  valid,  it  is  enacted 
that  it  be,  and  is  hereby,  abolished.  Should  this  section 
for  any  reason  be  ill^al  or  unconstitutional,  such  il- 
legality or  unconstitutionality  shall  not  affect  the  valid- 
ity of  the  remainder  of  this  act 

"Section  19.  Be  it  further  enacted,  That  all  laws 
and  parts  of  laws,  and  acts  and  parts  of  acts,  in  confiict 
herewith  are  hereby  repealed." 

The  twentieth  section  provides  when  the  act  shall  take 
effect 

The  question  to  be  determined  at  this  point  is,  whether 
that  portion  of  section  18  which  provides  for  the  aboli- 
tion of  the  former  charter  introduces  a  new  subject  in 
the  sense  in  which  that  expression  is  used  in  the  deci- 
sions construing  article  2,  section  17,  of  our  constitution 

of  1870. 

.J 

2TeimChan— (46) 
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It  should  be  premised  that  the  former  charter  of 
Sparta  was  evidently  procured  under  the  provisions  of 
chapter  92,  Acts  of  1875.  Under  this  act  it  became  the 
duty  of  the  secretary  of  State,  upon  receiving  from  the 
clerk  of  th^  county  court  of  the  county  in  which  it  was 
proposed  to  locate  or  organize  the  new  municipal  cor- 
poration, certificate  as  to  the  existence  of  certain  essen- 
tial preliminaries,  to  issue  a  certificate  of  incorpor- 
ation. We  shall  then  assume,  under  the  language  of  the 
bill,  that  there  waB  already,  when  chapter  80,  Acts  of 
1899,  was  passed,  a  legal  incorporation  of  the  same  te*- 
ritory  and  inhabitants  as  that  purporting  to  be  covered 
by  chapter  80,  Acts  of  1899.  What  was  the  necessary 
effect  of  the  passage  and  acceptance  of  the  latter  act 
upon  the  former  charter,  even  if  it  had  not  been  men- 
tioned? We  think  it  clear  that  the  former  charter  would 
have  been  abolished  by  implication,  because  the  latter 
charter  was  inconsistent  with  the  former  organization, 
as  the  town  could  not  at  the  same  time  claim  the  bene- 
fit of  two  charters  entirely  distinct  and  containing  dif- 
ferent powers.  Burk  v.  The  State,  5  Lea  349-351.  This 
being  true,  it  follows  that  what  was  said  in  section  18 
concerning  the  abolition  of  the  old  charter  was  a  mere 
incident  of  the  act  itself,  a  necessary  attendant  upon 
it,  and  could  not  therefore  constitute  a  new  subject. 

The  chief  case  relied  upon  as  opposing  this  conclusion, 
and  the  one  supposed  to  be  nearest  to  the  question  we 
have  in  hand,  is  Murphy  v.  The  State,  9  Lea  373.  The 
act  under  examination  in  that  case  was  entitled  ''An 
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act  prescribing  a  mode  by  which  municipal  corporations 
may  surrender  or  abolish  their  charters."  A  short 
quotation  from  this  case  will  show  the  gist  of  it.  After 
quoting  the  above  title  the  court  say:  "The  first  six 
sections  of  the  act  are  directed  to  this  object  But  the 
next  three  sections  undertake  to  provide  a  mode  by 
which  any  municipal  corporation  may  amend  its  char- 
ter. The  title  and  object  of  the  first  part  of  the  act  is 
therefore  the  abolishment  of  municipal  charters,  while 
the  latter  part  of  the  act  provides  for  a  change  or  ad- 
dition to  their  powers,  and  the  continuance,  instead  of 
the  extinction,  of  their  existenca  No  two  objects  could^ 
be  more  inconsistent,  and  the  latter  object  is  not  ex- 
pressed in  the  title.  This  act  is  therefore  unconstitu- 
tional and  void." 

There  is  an  apparent,  but  no  real,  resemblance  be- 
tween the  case  just  cited  and  the  case  at  bar,  as  will  now 
be  shown.  In  that  case  there  appeared  a  purpose  both 
to  abolish  and  to  amend  charters,  clearly  distinct  sub- 
jects, and  wholly  opposed ;  no  set  of  circumstances  could 
be  imagined  wherein  one  of  these  could  be  held  to  be 
merely  an  incident  of,  or  in  subordination  to,  th^  other. 
But  in  the  case  rre  have  at  bar,  the  repeal  of  an  old 
charter  is  clearly  a  mere  incident  of  the  grant  and  ac- 
ceptance of  a  new  charter  for  the  same  territory  and 
^people.  If  the  statute  had  undertaken  to  provide  at 
the  same  time  for  both  the  amendment  and  repeal  of 
the  old  charter  (treating  that  old  charter  for  the  present 
as  a  l^islative  act),  the  analogy  between  such  a  case 
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and  the  case  put  in  Murphy  y.  The  State  would  have 
been  very  apt  The  distinction  between  such  a  case  and 
the  one  we  have  at  bar  is^  that  in  the  latter  two  diff  ereit 
charters  are  made  the  subject  of  legislation,  one  being 
placed  in  subordination  to  the  other,  that  is,  the  old  giv- 
ing place  to  the  new,  but  as  to  the  people  and  territory 
benefited  there  is  only  one  matter  considered,  that  is  a 
charter  for  that  people  and  territory.  We  therefore  do 
not  think  the  assignment  of  error  based  upon  the  statute 
having  two  subjects  is  well  taken ;  and,  per  contra,  we  do 
think  the  demurrer  to  that  portion  of  the  bill  is  well 
taken,  and  that  the  dhancellor  acted  correctly  in  sus- 
taining it. 

The  next  point  made  against  the  constitutionality^  ot 
the  act  is,  that  section  1388  of  Thompson  &  Stegar's 
Compilation  of  the  statutes  of  Tennessee,  made  a  part 
of  the  charter,  provides  that  the  appraisers  appointed 
under  the  preceding  section  shall  assess  the  damages, 
rei>ort  the  same  to  the  board,  and  that  the  latter  shall 
cause  the  report  to  be  spread  upon  the  minutes,  and 
that  section  1889  provides  for  the  payment  of  damages 
into  the  office  of  the  recorder,  but  does  not  provide  any 
remedy  for  the  owner  of  the  land  to  recover  such  dam- 
ages ;  and  that  for  this  reason  the  act  is  in  violation  of 
article  1,  section  8,  of  the  constitution  of  Tennessee,  to 
the  effect  that  no  man  shall  be  deprived  of  his  propetty 
but  by  the  judgment  of  his  peers  or  the  law  of  the  land;- 
:and  that  it  is  in  violation  of  article  1,  section  21,  of  the 
^constitution  of  Tennessee,  which  provides  that  ^no 


APPEALS  REPORTS,  VOL.  2.  725 


Qnarles  y.  Mayor,  etc.,  of  Sparta. 


man's  property  shall  be  taken  and  applied  to  the  public 
use  without  just  compensation  being  made  therefor  ^'^ 
and  in  violation  to  the  fifth  amendment  to  the  constitu- 
tion of  the  United  States. 

In  order  to  a  proper  understanding  of  these  object- 
ions, it  is  necessary  that  we  set  out  section  15  of  the 
act,  and  also  those  sections  of  Thompson  &  Steger's  Com- 
pilation which  are  referred  to  therein  and  made  a  part 
thereof.    Section  15  reads  as  follows: 

"Section  15.  Be  it  further  enacted.  That  the  mayor 
and  aldermen  of  the  town  of  Sparta  shall  have  full 
power  and  authority  to  lay  off  and  open  new  streets, 
lanes  and  alleys  in  said  town,  and  extend  the  old  ones 
for  the  convenience  of  the  inhabitants  thereof,  in  the 
manner  and  mode  prescribed  by  sections  1388,  1389, 
1390,  1391,  of  Thompson  &  Steger^s  Compilation  of  the 
Code  of  Tennessee;  also,  may  require  the  owners  of 
business  houses  and  residences  in  said  town  of  Sparta 
to  make  good  stone,  brick,  gravel  or  wood  pavements  in 
front  of  their  said  business  houses  and  residences." 
Section  1388,  1389,  1390,  1391  of  Thompson  &  Steger's 
Statutes  referred  to,  being  the  corresponding  sections 
of  the  Code  of  1858,  are  as  follows : 

"1388.  When  the  owner  of  the  land  through  which 
any  street  or  alley  or  common  is  to  be  extended,  re- 
quires damages  for  same,  the  mayor  and  aldermen  shall 
appoint  freeholders,  not  exceeding  seven  in  number, 
who,  after  first  being  sworn,  shall  examine  the  premises 
and  assess  the  damages^  and  report  the  same  to  the 
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mayor  and  aldermen,  who  shall  cause  the  said  report  to 
be  spread  upon  their  minutes  by  the  recorder. 

^^1389.  On  payment  of  said  damages  into  the  office 
of  the  recorder,  for  the  benefit  of  the  owner  of  the  land, 
the  .mayor  and  aldermen,  first  allowing  said  owner  a 
reasonable  time  therefor,  may  order  the  street,  alley  or 
common  to  be  opened. 

"1390.  If  any  person  fail  or  refuse  to  open  the  street, 
alley  or  common  so  ordered,  he  shall  be  subject  to  a  fine 
of  five  dollars  for  every  month  of  his  failure  or  refusal, 
to  be  recovered  by  the  mayor  and  aldermen  by  suit  be- 
fore a  justice  of  the  peace,  to  the  use  of  the  town. 

"1391.  Any  person  aggrieved  by  such  order  for 
opening  a  street,  alley,  or  common,  may  appeal  to  the 
circuit  courf 

The  effect  of  the  reference  in  section  15  to  the  fore- 
going sections  of  Thompson  &  Steger,  is  to  incorporate 
the  latter  as  fully  as  if  they  had  been  copied  into  the 
body  of  section  15. 

It  is  seen  by  section  1388,  a  committee  of  freeholders 
is  to  be  appointed  to  assess  the  damages  that  will  accrue 
to  the  owner  of  the  property  by  the  opening  of  the 
street;  that  they  are  to  be  duly  sworn  before  entering 
upon  the  discharge  of  their  duties;  that  they  shall  ex- 
amine the  premises,  assess  the  damages,  and  report  the 
same  to  the  board  of  mayor  and  aldermen,  and  that  the 
latter  shall  cause  the  report  to  be  spread  upon  the  min- 
utes by  the  recorder;  that  upon  this  being  done,  the  dam- 
ages are  to  be  paid  into  the  office  of  the  recorder  "f  (»r  the 


APPEALS  EEPOBTS,  VOL.  2.  727 

Quarles  y.  Mayor,  etc.,  of  Sparta. 

benefit  of  the  owner  of  the  land/'  and  that  upon  this 
benig  done^  the  mayor  and  aldermen,  after  first  allowing 
the  owner  a  reasonable  time  therefor,  may  order  the 
street,  alley  or  common  to  be  opened  ( sec.  1389 ) ;  but 
that  ^^any  person  aggrieved  by  such  order  for  opening  a 
street,  alley  or  common,  may  appeal  to  the  circuit 
court" 

Article  1,  section  21,  of  the  constitution  of  Tennessee, 
forbidding  the  taking  of  private  property  for  public  use, 
"without  just  compensation  being  made  therefor,"  and 
similar  language  in  the  fifth  amendment  to  the  federal 
constitution,  imply  that  private  property  may  be  taken 
for  public  use  on  just  compensation  being  made.  This- 
is  a  constitutional  recognition  of  the  law  of  eminent 
domain,  by  the  placing  of  a  limitation  upon  its  exercise. 

The  legislature  has  the  right  to  determine  the  neces- 
sity for  and  expediency  of  the  exercise  of  the  right  of 
eminent  domain.  Ryan  v.  Terminal  Co.,  18  Pick.  111- 
116.  The  legislature  may  confer  the  right  upon  munici- 
pal corporations  of  the  State.  Memphis  v.  Bolton,  9 
Heis.  508;  Alloway  v.  Nashville,  4  Pict  510.  It  is  not 
essential  to  the  validity  of  a  law  for  the  exercise  of 
eminent  domain,  that  the  damage  should  be  actually 
paid  before  the  property  is  taken ;  it  is  sufficient  if  pro- 
vision is  made  by  the  law  by  which  the  party  can  obtain 
compensation,  and  that  an  impartial  tribunal  is  pro- 
vided for  assessing  it  Simms  v.  Railroad,  12  Heis.  621, 
622,  623 ;  Saunders  v.  Railroad,  17  Pick.  206. 

In  the  present  case  the  tribunal  first  placed  in  posses- 
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Blon  of  this  matter  is  composed  of  the  commission  ap- 
pointed by  the  board  of  mayor  and  aldermen.  This 
body  has  quasi-judicial  powers,  but  is  subject  to  imme- 
diate supervision  by  appeal  to  the  circuit  court  If  the 
defendant  in  the  condemnation  proceeding  does  not 
appeal  from  the  action  of  the  commission  of  freeholders, 
he  would  be  held  thereby  consent  to  and  ratify  it» 
action.  If  dissatisfied  with  its  action,  then  he  can  ap- 
peal to  the  circuit  court  and  have  the  whole  matter  re- 
viewed, both  as  to  the  public  necessity  or  expediency  for 
opening  the  street  and  as  to  the  damages  assessed.  It 
would  be  the  duty  of  the  board  of  mayor  and  alderm^, 
as  of  course,  to  select  impartial  freeholders,  but,  what- 
ever their  shortcomings,  an  impartial  tribunal  is  pro- 
vided in  the  circuit  court,  where  the  whole  matter  can 
be  reviewed  de  novo.  Thus  there  is  thrown  around  the 
citizen  the  highest  saf^uards  against  fraud  and  oppres- 
sion. 

Nor  is  it  any  objection  that  primary  judicial  power  is 
vested  in  the  commission  of  freeholders.  Such  tempo- 
rary inferior  jurisdictions  have  long  been  recognized  in 
our  jurisprudence,  and  their  acts  held  reviewable  in  the 
circuit  court  on  certiorari.  Wilson  v.  Lowe,  7  Cold. 
153-157 ;  Saunders  v.  Rmsell,  10  Lea  293-295 ;  Wade  v. 
Maury,  2  Sneed  50. 

Nor  do  we  think  the  provision  made  for  the  payment 
of  damages  was  inadequate.  The  damages  are  directed 
to  be  paid  to  the  recorder  of  the  town  for  the  benefit  of 
the  party  whose  land  was  taken.    Prima  facie  this  is 
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sufficient.  Of  course  if  the  town  be  insolvent,  or  the 
recorder  without  bond,  or  without  sufficient  bond  to 
fully  protect  the  fund  so  ordered  to  be  paid  to  him,  steps 
might  be  taken  to  secure  the  fund  before  the  opening  of 
the  street,  or  such  opening  might  be  enjoined  in  chan- 
cery until  such  payment  or  the  furnishing  of  adequate 
security.  13  Lea  669 ;  6  Cold.  162 ;  7  Heis.  518,  535.  It 
is  said  that  no  remedy  is  provided  for  getting  the  money 
out  of  the  hands  of  the  recorder :  But  if  he  receives  the 
money,  as  the  statute  provides  he  shall  receive  it,  for 
the  benefit  of  the  landowner,  he  at  once  becomes  a  com- 
mon-law trustee  for  such  landowner,  and  it  would  be  his 
duty  to  pay  over  the  money  on  demand,  and  in  default 
of  such  payment,  he  would  be  liable  to  suit  therefor 
under  general  and  admitted  principles  of  law. 

The  appropriation  of  the  complainajnt's  property  be- 
ing therefore  made  pursuant  to  r^ular  proceedings  sub- 
jecting it  under  the  law  of  eminent  domain,  thiere  has 
been  no  violation  of  either  one  of  the  several  provisions 
of  the  State  and  federal  constitutions  referred  to. 

The  next  insistence  in  opposition  to  the  act  is  stated 
as  follows  in  complainant's  brief :  "That  sections  1388 
to  1391  of  T.  &  S.  Code,  made  part  of  the  charter,  are 
parts  of  chapter  134,  Acts  of  1839-40,  and  sections  1  and 
2  of  said  act  are  compiled  in  sections  1386  and  1387  of 
T.  &  S.  Code  and  in  sections  1979  and  1980  of  Shannon's 
Code,  and  are  not  repealed  by  said  act  of  1899 ;  and  sec- 
tions 1  and  2  of  the  act  of  1839-40  provide  for  establish- 
ing new  streets  only  when  the  limits  of  a  town  are  en- 
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larged  by  law,  and  then  only  on  application  of  freehold- 
ers of  said  town,  and  if  the  improvement  is  of  public 
utility  it  is  provided  that  it  shall  be  done  at  the  expense 
of  the  corporation,  but  if  for  individual  convenience,  the 
applicant  shall  pay  the  expenses ;  but  this  act  taken  as  a 
whole  gives  the  landowner  no  remedy  to  collect  dam- 
ages to  his  property ;  that  the  board  has  no  authority  to 
open  a  street  except  on  application  of  freeholders  of  said 
town  in  writing,  clearly  setting  forth  the  necessity  for 
such  street,  etc.,  and  if  the  act  of  1899  attempts  to  con- 
fer such  power,  it  is  in  violation  of  article  1,  section  17, 
of  the  constitution  of  Tennessee." 

If  we  understand  the  objection  so  made,  it  is  that  sec- 
tions 1386  and  1387  should  be  treated  as  parts  of  the 
scheme  of-  legislation  which  we  have  under  examination 
in  the  present  cause,  imd  that  inasmuch  as  they  were  not 
regarded  in  the  present  case  by  the  defendant  board, 
its  action  was  void;  on  the  other  hand,  if  the  two  sec- 
tions just  referred  to  cannot  be  properly  treated  as  a 
part  of  the  aforesaid  scheme  of  l^slation,  then  the  act 
is  void  as  being  in  violation  of  article  1,  section  17,  of 
the  constitution  of  the  Stata 

We  are  clearly  of  the  opinion  that  sections  1386  and 
1387  are  no  parts  of  the  scheme  of  legislation  embraced 
in  the  act  of  1899.  The  succeeding  sections,  1388  to 
1391  inclusive,  were  merely  referred  to  to  save  the 
trouble  of  copying;  but,  as  we  have  already  pointed  out 
in  another  connection,  the  effect  of  such  reference  was 
the  same  as  if  those  four  sections  had  been  copied  bodily 
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into  section  15  of  the  act  of  1899.  The  reference  had 
this  effect^  and  no  other.  The  act  of  1899  had  no  bearing 
whatever  upon  the  sections  1386  and  1387.  These  two 
sections  have  a  meaning  only  when  they  are  taken  in  con- 
nection with  the  scheme  of  legislation  of  which  they  are 
a  part  as  they  stand  in  the  article  of  the  Code  where  they 
appear.  It  does  not  by  any  means  follow  that^  because 
certain  sections  of  the  code  are  excerpted  from  their 
proi>er  connection  and  made  parts  of  another  distinct 
act  of  legislation,  therefore  any  other  section  of  the 
code  standing  in  the  same  article  thereof  shall  be  treated 
as  being  likewise  transported  into  the  new  legislation, 
or  aB  having  any  bearing  tiiereon. 

But  it  is  said  that  if  the  above  determination  be  cor- 

■ 

rect,  then  the  act  is  in  violation  of  article  1,  section  17, 
of  the  constitution.  We  are  unable  to  see  the  exact 
connection  of  thought  between  the  two  propositions, 
but,  treating  the  constitutional  objection  as  an  inde- 
pendent matter,  we  are  of  opinion  that  the  act  does  not 
violate  the  section  of  the  constitution  referred  to.  That 
section  reads  as  follows:  '^That  all  courts  shall  be 
open;  and  every  majQ,  for  an  injury  done  him  in  his 
lands,  goods,  person  or  reputation,  shall  have  remedy  by 
due  course  of  law,  and  right  and  justice  administered 
without  sale,  denial  or  delay."  The  present  act  pro- 
vides for  a  preliminary  investigation  by  a  commission 
of  freeholders.  It  gives  to  the  p^sons  whose  land  is 
sought  to  be  taken  the  right,  in  effect,  either  to  accept  or 
reject  the  action  of  the  commissioners.    If  he  rejects  it^ 


732  TENNESSEE  CHANCERY 

Quarles  v.  Mayor,  etc,  of  Sparta. 

or  be  unwilling  to  abide  by  it  for  any  reason  that  may 
seem  satisfactory  to  him,  he  has  the  immediate  right  of 
an  appeal  to  the  circnit  court  In  that  court  he  may 
have  the  whole  matt^  tried,  as  we  have  already  said 
in  another  connection,  both  as  to  the  necessity  or  expedi- 
ency of  the  public  appropriation  of  property,  and  also 
as  to  the  amount  of  damages  that  should  be  allowed 
therefor.  We  are  of  opinion,  for  these  reasons,  that  the 
forgoing  objections  to  Uie  act  are  not  w^  tak^i. 

The  next  objection  is  stated  in  the  following  language: 
"That  judicial  power  is  conferred  on  the  board  to  try 
and  determine  controya*sies  between  applicants  to  es- 
tablish new  streets  and  the  owners  of  property,  and  it 
may  give  judgment  against  the  applicai^t  for  costs  and 
damages;  but,  notwithstanding  this,  the  board  on  its 
own  motion,  without  any  application  by  freeholders  of 
the  said  town,  took  steps  to  appropriate  complainant's 
property  for  street  purposes,  and  appointed  a  commit- 
tee of  appraisers  for  that  purpose,  and  this  action  of 
the  board  is  null  and  void.'' 

The  foregoing  objection  is  based  upon  the  erroneous 
assumption  that  sections  1386  and  1387  of  Thompson  & 
Sieger's  Compilation  of  the  statutes  of  Tennessee  are  in 
effect  embraced  in  the  act  of  1899  or  should  be  consid- 
ered in  connection  therewith.  We  have  already  shown, 
as  we  think,  the  incorrectness  of  this  assumption,  and 
we  do  not  deem  it  necessary  to  discuss  it  further.  We 
may  add  however,  as  touching  another  su^estion  con- 
tained in  the  paragraph  which  we  have  just  quoted  from 
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complainant's  brief^  that  generally  speaking,  no  judi- 
cial power  is  giyen  to  the  board  of  mayor  and  aldermen 
under  act  of  1899.  As  we  construe  that  act,  the  powers 
of  the  board  until  the  commission  acts  are  only  minis- 
terial, except  in  so  far  as  there  is  involved  an  element  of 
discretion  in  the  primary  determination  as  to  the  exist- 
ence of  the  public  necessity  for  the  opening  of  a  new 
street  The  exercise  of  this  discretion  in  any  given  in- 
stance cannot  be  regarded  as  the  exercise  of  judicial 
power,  inasmuch  as  it  does  not  involve  a  determination 
of  any  right  controverted  between  two  or  more  parties^ 
This  determination  or  exercise  of  discretion  by  the  board 
is  merely  the  initial  step  for  launching  what  may  turn 
out  to  be  a  judicial  controversy.  Having  determined 
that  a  new  street  should  be  opened,  the  board,  then  act- 
ing ministerially,  appoints  a  commission  of  freeholders. 
That  commission  does  exercise  judicial  powers  in  that  it 
decides  between  the  town  and  the  citizen  the  amount  of 
the  damages.  From  its  action,  however,  and  from  the 
whole  matter,  as  we  have  already  stated,  including  the 
order  made  by  the  board  on  the  finding  of  the  commis- 
sion (which  latter  order  may  alsq  be  said  to  involve  the 
exercise  of  judicial  power),  an  appeal  is  granted  to  the 
circuit  court. 

The  nest  objection  is  thus  stated  in  the  brief :  ^^That 
the  proposed  street  is  not  of  public  utility,  nor  for  the 
convenience  of  any  citizen  of  said  town;  it  is  part  of  a 
block  only  one  hundred  and  fifty-four  by  three  hundred 
and  eighty  feet,  and  the  proposed  street  divides  this 
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small  block  into  two  blocks,  which  is  wholly  tmneces- 
sary.  Complainant's  lot  is  in  the  center  of  said  block, 
fronting  two  streets  one  hundred  and  twenty  feet;  it  lies 
in  one  hundred  and  twenty  feet  of  the  public  square;  it 
is  very  raluable,  and  if  the  street  is  established  it  will 
damage  the  property  f  500/' 

We  cannot  say,  merely  from  the  facts  thus  stated,  that 
the  property  ought  not  to  be  condemned,  or  enough  of  it 
for  a  public  street  Moreover,  this  is  a  matter  for  deter- 
mination and  settlement  in  the  condemnation  proceed- 
ings.   We  should  add,  however,  as  a  further  statement 

•  ■ 

of  our  views  upon  this  matter,  that  it  does  not  by  any 
means  follow,  under  a  true  construction  of  the  l^sla- 
tive  charter,  that  the  decision  of  the  board  as  to  the 
necessity  or  expediency  of  opening  a  new  street  will  be 
final.  The  purpose  of  such  new  street  must  be  a  public 
one.  The  board  cannot  order  a  street  to  be  opened  over 
one  man's  property  merely  for  the  convenience  of  an- 
other. That  would  be,  in  effect,  the  taking  of  one  man's 
property  for  the  purpose  of  giving  it  to  another.  The 
legislature  itself  cannot  do  this,  nor  can  it  vest  such 
power  in  any  municip^  corporation.  The  power  must 
always  rest  in  the  courts  to  ultimately  determine  this 
question.  Memphis  Freight  Co.  v.  Mayor  d  Aldermen 
of  Memphis,  4  Cold.  419,  423,  429.  Under  the  present 
charter,  revision  by  the  courts  is  directly  provided  for 
by  the  appeal  to  the  circuit  court^  which  right  is  given 
in  section  1391. 
In  what  has  already  been  said  we  have  disposed  of 
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all  the  objections  made  to  the  act  except  the  first  and 
third.  The  substance  of  these  objections  is  that  the 
board  acted  without  having  previously  passed  an  ordin- 
ance "authorizing  it  to  appropriate  private  property  for 
street  purposes/'  We  do  not  think  that  this  objection 
is  well  taken.  The  powers  and  duties  of  the  board  could 
not  be  any  more  clearly  laid  down  in  an  ordinance  than 
they  are  in  the  statute  itself ;  indeed,  any  ordinance  upon 
the  subject  would  have  to  be  but  a  transcript  of  the 
statute.  Construing  section  15  in  connection  with  the 
sections  of  Thompson  &  Steger's  Compilation  made 
parts  thereof,  the  duties  and  powers  of  the  board  along 
with  the  method  of  finally  securing  the  opening  of  a  new 
street,  are  thus  laid  down : 

That  the  mayor  and  aldermen  shall  have  full  power 
and  authority  to  lay  off  and  open  new  streets,  lanes  and 
alleys  in  the  town  of  Sparta  and  extend  the  old  ones 
for  the  public  convenience  by  pursuing  the  following 
course  of  action ;  that  is,  upon  deciding  that  any  new 
street  is  necessary  for  the  public  convenience,  they  shall 
appoint  a  committee  of  freeholders,  not  exceeding  seven 
in  number,  for  the  assessment  of.  damages,  when  the 
owner  of  the  land  through  which  any  street  or  alley  is 
to  be  extended  requires  damages  for  the  same ;  that  this 
committee,  after  being  first  sworn,  shall  examine  the 
premises  and  assess  the  damages,  and  report  the  same 
to  the  mayor  and  aldermen,  who  shall  cause  the  said  re- 
port to  be  spread  upon  the  minutes  by  the  recorder; 
and  on  payment  of  said  damages  into  the  office  of  the 
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recorder,  for  the  benefit  of  the  owner  of  the  land,  the 
mayor  and  aldermen,  first  allowing  said  owner  reas(m- 
able  time  therefor,  may  order  the  street,  alley  ot  com- 
mon to  be  opened;  but  if  the  owner  of  the  land  deem 
himself  or  herself  aggrieved  by  such  order  for  opening  a 
street,  alley  or  common,  he  or  she  may  appeal  to  the  cir- 
cuit court,  and  there  have  the  whole  matter  re-examined. 

The  foregoing  paragraph  gives  in  a  succinct  way  the 
various  steps  that  must  be  pursued  before  there  can  be 
a  lawful  opening  of  a  street  under  the  charter  we  are 
now  considering,  in  the  event  the  owner  of  ihe  land 
chooses  to  appeal.  We  are  of  opinion  that  what  is  said 
in  section  15  to  the  effect  that  the  mayor  and  aldermen 
^^shall  have  full  power  and  authority  to  lay  off  and  Qfpea 
new  streets"  etc.,  must  be  construed  in  connection  with 
the  sections  of  Thompson  &  Steer's  Compilation  men- 
tioned therein,  and  limited  in  the  manner  above  stated. 

It  results  that  none  of  the  objections  made  to  the  act 
are  well  taken,  and  that  the  chancellor  acted  correctly  in 
sustaining  the  demurrer  and  dismissing  the  bill.  His 
decree  is  therefore  affirmed  with  the  costs  of  this  court 
and  the  court  below. 

Judge  Wilson  concurs  in  this  whole  opinion.  Judgb 
Babton  concurs  in  the  result  but  does  not  concur  in  the 
reasoning  of  the  opinion  as  to  the  limitations  upon  the 
rights  and  power  of  the  board  of  mayor  and  aldermen  in 
the  matter  of  opening  streets  and  alleya 
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Affirmed  by  the  Supreme  Court  without  modification,  October  6, 1909. 

1.  PLEADING  AND  PRACTICE.    Answer  May  Set  Up  Illegal  Sale 
of  Homestead. 

The  fact  that  a  sale  under  execution  of  land  claimed  for  home- 
stead is  illegal  for  want  of  compliance  with  the  statute,  may  be 
availed  of  by  answer  as  well  as  by  bill.    {Post,  pp.  764,  755.) 

2.  SAME.    Homestead.    Though  Sale  Illegal,  Lien  of  Valid  Levy 
Enforced. 

The  levy  being  valid  and  only  the  proceedings  subsequent  to  the 
levy  being  invalid  on  account  of  the  failure  to  set  aside  home- 
stead, and  the  parties  being  before  the  court  and  the  facts  hav- 
ing been  developed  under  proper  issue,  although  the  sale  is  de- 
clared illegal,  complainant  is  entitled  to  have  the  lien  obtained 
by  the  levy  enforced^  and  to  have  the  land  sold  after  the  de- 
fendant's homestead  is  assigned.     (Post,  pp,  756,  756.) 

Cited:  Kerr  v.  Kerr,  8  Lea  228;  Smith  v.  Taylor,  11  Lea  738; 
Shepherd  v.  Woodfolk,  10  Lea  693;  Bright  v.  Newman,  4  Sneed 
440. 

3.  HOMESTEAD.    May  be  Claimed  in  Separate  Lots. 

Actual  possession  and  occupation  of  real  estate  for  the  purpose 
of  a  residence  and  a  home  not  being  necessary  to  perfect  the 
homestead  right,  it  is  immaterial  whether  lots  are  so  situated  as 
to  be  capable  of  being  occupied  and  used  together  or  not  In 
order  to  entitle  the  head  of  a  family  to  claim  homestead  in  them. 
iPost,  pp.  756-768.) 
2  Tenn  Chan— (47) 
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FROM  KNOX 


Appeal  from  the  Ohancery  Court  of  Knox  County.— 
Hugh.  Q.  Kylb^  Chancellor. 

Eugene  Hattsingeb  and  Pickle  &  Tubneb,  for  com- 
plainant. 

Gbeen  &  Shields^  for  defendant. 


Babton^  J. — This  bill  is  filed  to  assert  the  rights  of 
the  complainant  in  and  to  recover  possession  of  two  lots 
of  land  claimed  to  have  been  bought  by  the  complainant 
at  an  execution  sale  of  the  property  of  the  defendant; 
for  the  purpose  also  of  having  homestead  assigned  in 
the  land,  and  for  other  purposes.  The  chancellor  on  the 
hearing  granted  the  complainant  certain  relief,  from 
which  the  defendant  appealed  and  has  assigned  errors. 

The  character  of  the  case  requires  a  somewhat  accu- 
rate statement  of  the  pleadings.  The  bill  shows,  among 
other  things,  that  the  complainant,  a  single  woman,  re- 
covered judgment  in  the  supreme  court  at  Knoxville  CHi 
October  24, 1899,  against  the  defendant  John  Bradshaw 


APPEALS  REPORTS,  VOL.  2.  739 

Jones  y.  Bradshaw. 

for  f 2,250  and  coet;  that  on  December  12,  1899,  two 
executions  were  issued  to  the  clerk  of  the  supreme  court 
at  Enox  county,  which  came  into  the  hands  of  the  sheriff 
of  the  county  and  were  by  him  returned,  showing  that 
he  had  made  search,  and  that  no  personal  property  was 
to  be  found  belonging  to  the  defendant,  and  that  he  had 
levied  executions,  on  December  21,  1899,  on  two  lots  of 
land  located  in  Knox  county,  Tennessee,  which  are  fully 
described  in  the  bill,  one  lot,  which  may  be  referred  to 
as  the  Bertram  street  property,  and  the  other  lot  known 
as  lot  No.  61  in  Templeton^s  Addition  and  generally  re- 
ferred to  as  the  New  street  property.  The  bill  avers  that 
this  property  was  offered  for  sale  under  the  levy  made  by 
the  sheriff,  and  was  sold  and  bid  off  at  and  for  the  sum 
of  f 350,  but  that  the  purchasers  failed  to  comply  with 
the  terms  of  the  sale  and  pay  the  purchase-money. 
Thereupon  the  sheriff  returned  the  execution  unsatis- 
fied with  these  facts  showing  the  return.  It  is  further 
averred  that  on  May  8,  1900,  orders  of  sale  were  issued 
by  the  clerk  of  the  supreme  court  to  the  sheriff  of  Knox 
county,  commanding  him  to  proceed  and  sell  the  prop- 
erty levied  on  in  satisfaction  of  the  judgment;  that 
these  orders  of  sale  came  to  the  hands  of  the  sheriff  of 
Knox  county  and  were  by  him  executed  and  returned, 
showing  that  said  property,  after  advertising  and  giv- 
ing due  notice  as  required  by  law,  had  been  sold  by  the 
sheriff  on  May  29,  1900,  to  the  complainant,  the  first 
or  Bertram  street  lot  at  and  for  the  price  of  f 450,  and 
the  second  lot  at  the  price  of  |400 ;  that  the  complain- 
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ant  had  complied  with  her  bid  by  paying  the  sum  of 
f  248.33  to  be  applied  on  the  cost  and  expenses  of  sale^ 
and  that  she  had  retained  the  balance  of  the  purchase- 
money,  1601.67,  as  a  credit  on  her  judgment,  and  that 
said  property  was  sold  subject  to  the  homestead  rights 
of  the  defendant  John  Bradshaw  therein,  and  that  sub- 
sequently and  on  August  7,  1900,  the  sheriff  had  made 
and  executed  to  complainant  a  deed  for  said  property  in 
accordance  with  the  sale,  which  deed  was  made  an  ex- 
hibit to  the  bill.  It  was  alleged  that  John  Bradshaw 
was  a  married  man,  the  head  of  a  family,  and  that 
Llesther  Bradshaw,  who  was  made  a  defendant,  is  his 
wife.  U  is  further  alleged  that  so  far  as  complainant 
knew  the  real  estate  described  as  levied  on  is  all  the  real 
estate  that  John  Bradshaw  owns,  and  that  he  is  there^ 
fore  entitled  to  homestead  therein.  It  was  further  stated 
tliat  while  the  sheriff's  levy  fails  to  show  that  it  was 
made  subject  to  homestead,  that  his  return  as  to  the 
sale  and  his  deed  to  complainant  does  show  that  the 
sale  was  made  subject  to  the  defendant's  homestead 
rights.  The  bill  alleges  that  the  sheriff  failed  to  have 
said  homestead  assigned;  that  the  defendant  John  Brad- 
shaw in  the  possession  of  the  property,  which  it  is  said 
consists  of  two  lots  or  parcels  of  property  in  the  city  of 
Knoxville  widely  separated,  and  in  no  way  subject  to 
be  used  together,  each  lot  being  improved  by  small  ten- 
ant houses.  The  bill  proceeds  "whether  either  parcel 
is  worth  more  than  f  1,000  your  complainant  does  not 
know,  but  she  is  informed  and  believes  that  the  lot  be- 


APPEALS  EEPORTS,  VOL.  2.  741 

Jones  y.  Bradshaw. 

tween  New  and  Willow  street  with  the  improvements 
thereon  is  the  more  valuable  of  the  two,  and  that  the 
defendant  John  Bradshaw  elects  to  take  his  homestead 
in  that  lot,  at  least  that  he  indicated  this  election  to  the 
sheriff  at  the  time  the  sale  was  made.  Complainant 
alleges  that  this  lot  is  worth  at  least  |1,000  if  not  more, 
and  she  is  willing  that  it  should  be  assigned  to  the  de- 
fendant John  Bradshaw  as  homestead,  with  remainder 
interest  therein  vested  in  her  under  said  sheriff's  sale 
and  deed,  and  she  avers  that  after  the  assignment  of 
said  homestead,  she  is  entitled  to  have  and  recover  of 
the  defendant  John  Bradshaw  the  possession  of  the 
balance  of  said  property  conveyed  to  her  by  said  sheriff's 
deed/^  The  bill  then  sets  out  certain  matters  showing 
that  her  judgment  is  still  unsatisfied,  and  seeking  a  dis- 
covery from  the  defendant  as  to  property  supposed  to 
be  owned  by  him.  There  was  a  demurrer  to  this  part  of 
the  bill,  which  was  sustained.  The  bill  also  seeks  to 
have  the  defendant's  equity  of  redemption  sold,  and 
there  was  a  demurrer  to  this  part  of  the  bill,  which  was 
sustained,  and  there  has  been  no  appeal  from  this  action 
of  the  chancellor  upon  these  points,  and  they  are  not  be- 
fore us.  The  bill  further  averred  that  the  defendant  W. 
T.  Vance  was  the  father-in-law  of  the  defendant  Brad- 
shaw, and  that  complainant's  attorneys,  who  had  had  a 
lien  declared  in  their  favor  on  her  recovery,  had  assigned 
to  said  Vance  their  claim,  and  that  the  claims  had  been 
padded^  and  that  said  Vance  was  claiming  more  than 
was  due  said  attorneys,  and  she  charged  fraudulent  com- 
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bination  and  conspiracy  by  said  Vance  with  said  Brad- 
shaw,  and  alleged  that  as  a  matter  of  fact  Vance  had 
purchased  said  claim  with  the  means  of  Bradshaw,  and 
asked  that  these  claims  for  attorneys'  fees  be  declared 
satisfied. 

The  prayer  of  the  bill  was  that  the  homcBtead  of 
Bradshaw  and  wife  in  the  real  estate  be  allotted  and 
assigned,  that  complainant's  title  under  the  sheriff's 
•deed  to  said  property,  including  the  remainder  int^-est, 
be  declared  and  decreed,  and  that  she  recover  possession 
of  such  part  of  the  property  as  is  not  incumbered  by 
homestead,  together  with  such  rents  and  profits  thereon 
as  have  been  received  by  the  defendant  John  Bradshaw 
since  her  said  purchase  thereof  under  said  sheriff's  sale; 
that  the  defendant  John  Bradshaw's  equity  of  redemp- 
tion be  sold ;  that  W.  H.  Vance  be  held  to  account  for 
all  other  ajssets  and  property  of  Bradshaw,  which  had 
been  transferred  to  or  deposited  with  him  by  said  Brad- 
shaw, for  discovery,  etc.  The  bill  also  prayed  for  gen- 
eral relief. 

There  was  a  demurrer  on  the  part  of  Bradshaw  to 
so  much  of  the  bill  as  sought  discovery,  to  so  much  of 
the  bill  as  sought  to  subject  his  equity  of  redemption  in 
the  property.  These  two  causes  of  demurrer  were  sus- 
tained. Bradshaw  also  demurred  to  the  entire  bill  on 
the  ground  that  the  complainant  had  an  adequate  rem- 
edy at  law.     This  point  of  demurrer  was  overruled. 

John  Bradshaw  and  his  wife,  Hesther  Bradshaw, 
filed  an  answer^  in  which  they  admitted  the  judgment 


APPEALS  BEPOETS,  VOL.  2.  743 

Jones  y.  Bradshaw. 

and  issuance  of  executions  as  stated  in  the  bill^  and  also 
the  levy  on  the  property  stated  in  the  bill,  and  the  sales 
made  by  the  sheriflf.  But  they  say,  among  other  things, 
that  the  sheriff  advertised  and  sold  said  property,  but 
before  doing  so  failed  to  lay  off  to  respondents  their 
homestead  in  said  property;  that  at  the  first  sale  the 
purchasers  failed  to  comply,  probably  for  this  reason. 
They  further  admit  the  issuance  of  the  orders  of  sale 
by  the  clerk  of  the  supreme  court  as  detailed  in  the  bill, 
and  admit  that  the  sheriff  did  attempt  to  make  some 
kind  of  a  sale  as  stated  in  the  bill,  and  that  at  this  sale 
G.  A.  Jones,  the  complainant,  became  the  purchaser,  but 
deny  that  the  sale  was  valid ;  they  admit  that  Bradshaw 
was  a  married  man  and  the  head  of  a  family,  and  that 
respondent  Hesther  is  his  wife,  and  admit  that  these 
are  the  only  lands  owned  by  either  of  them;  admitted 
that  they  are  entitled  under  the  law  to  homestead  to 
the  value  of  |1,000,  and  that  they  expressly  set  up  said 
claim  to  said  homestead,  and  demand  that  it  be  given 
to  them  in  said  property.  They  aver  that  the  lands  de- 
scribed in  the  bill  are  not  worth  more  than  f  1,000  cash, 
and  say  they  are  entitled  to  all  of  said  property  set 
apart  to  them  as  a  homestead.  They  say  that  the  at- 
tempted sale  by  the  sheriff  of  Knox  county  to  the  com- 
plainant Jones  was  invalid,  and  deny  that  the  com- 
plainant obtained  any  right  or  title  to  possession  under 
said  sale.  They  say  that  the  land  was  not  levied  on 
subject  to  homestead  as  shown  by  the  return.  They 
aver  that  it  was  the  duty  of  the  sheriff  of  Knox  county 
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to  set  apart  or  cause' to  be  set  apart  to  them,  before  mak- 
ing said  sale,  their  homestead,  and  aver  that  his  failure 
to  do  so  rendered  said  sale  and  conveyance  absolutely 
void.  They  say  that  when  the  sheriff  of  Knox  county 
levied  on  the  property  that  they  claimed  their  homestead 
therein  and  demanded  of  the  sheriff  that  he  set  apart 
to  them  homestead  before  he  make  a  sale.  They  say 
they  admit  that  the  sheriff  ignored  said  demand,  and 
failed  to  set  apart  to  these  respondents  homestead  in 
said  property  before  he  made  the  sale.  They  say  they 
are  entitled  to  all  of  said  property  as  a  homestead.  They 
deny  that  it  is  so  widely  separated  and  disconnected 
that  it  is  not  subject  to  be  used  together,  and  they  claim 
their  rights  to  homestead  in  both  pieces  of  property. 
They  say,  however,  that  if  the  chancellor  should  hold 
that  the  respondents  are  only  entitled  to  homestead  in 
a  part  of  said  property,  then  they  elect  to  take  as  a 
part  of  their  homestead  that  certain  part  of  said  prop- 
erty lying  in  the  first  civil  district  of  Knox  county,  Ten- 
nessee, in  the  seventh  ward  of  the  city  of  Knoxville, 
being  lot  61  in  Templeton's  addition  to  Kiioxville, 
known  as  the  New  and  Willow  street  property.  Other 
allegations  go  to  the  denial  of  charges  of  fraud,  etc. 

Defendant  W.  W.  Vance  answered  and  denied  all 
charges  of  fraud,  denied  that  he  held  or  controlled  any 
of  Bradshaw's  property;  admitted  and  averred  that  he 
had  become  the  purchaser  of  the  claim  for  fees  held  by 
the  complainant's  former  attorneys,  Templeton  &  Car- 
lock  and  I.  L.  Moore,  which  these  attorneys  had  fixed  at 
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fSOO,  and  which  the  respondent  says  he  purchased  for 
f  260.  He  denies  that  he  purchased  them  on  account  of 
Bradshaw^  but  avers  that  he  purchased  them  on  his  own 
account.  He  admits  the  judgments^  levies  and  sale  prac- 
tically as  stated  in  the  bill,  but  denies  that  the  sheriff 
had  any  right  to  credit  $601.67  on  said  judgment  and 
to  permit  the  complainant  to  retain  the  same  without 
paying  to  respondent  the  amount  of  fees  declared  by 
the  supreme  court  to  be  a  lien  upon  said  judgment,  and 
avers  that,  having  made  the  deed,  that  the  respondent 
is  entitled  to  a  lien  upon  the  lands  conveyed  to  the  said 
G.  A.  Jones  for  the  security  of  the  amount  of  fees  due 
the  attorneys  of  which  the  respondent  had  become  the 
owner,  and  he  asked  leave  to  file  his  cross-bill  to  enforce 
his  claim  for  $300. 

This  cross-bill  was  answered  by  the  complainant^ 
who  denied  that  Vance  had  any  right  to  enforce  his  ac- 
count or  lien  on  the  property  which  she  had  bought  un- 
der her  execution. 

Some  proof  was  taken,  mainly  in  regard  to  the 
value  of  the  property  in  question,  and  the  cause  was 
tried  and  the  chancellor  rendered  a  decree,  in  which 
he  adjudicated  substantially  as  follows: 

1.  That  the  defendant  Bradshaw  and  his  wife  are 
entitled  to  homestead  in  only  one  lot  of  land  mentioned 
and  described  in  the  pleadings;  that  said  lots  are  so 
far  separated  and  that  their  relation  to  each  other  is 
such  that  they  are  not  entitled  to  homestead  in  both  or 
part  of  each  of  said  lots,  and  that  the  defendants  had 
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by  their  answers  as  well  as  by  written  directions  of  the 
sheriff  of  Knox  county,  previous  to  the  execution  sale 
of  said  property,  elected  to  take  their  homestead  in  that 
certain  lot  of  land  lying  in  the  first  civil  disbrict  of 
Knox  county,  Tennessee,  and  in  the  seventh  ward  of 
the  city  of  Knoxville,  being  lot  61  in  Templeton's  addi- 
tion, being  the  lot  heretofore  referred  to  as  the  New 
street  property,  and  the  chancellor  decreed  that  this  lot 
was  of  value  not  exceeding  f  1,000,  and  that  said  lot  was 
sold  by  the  sheriff  subject  to  the  homestead  right  of 
said  defendants,  and  it  was  decreed  that  said  lot  be 
and  it  was  assigned  to  Bradshaw  and  wife  as  home- 
stead. He  further  decreed  that  the  two  lots  of  land 
sold  by  the  sheriff  under  the  execution  in  question  were 
together  worth  more  than  f  1,000,  and  that  in  making 
the  sale  the  sheriff  failed  to  have  the  homestead  of  the 
defendant  formally  assigned,  and  that  for  that  reason 
the  defendant  John  Bradshaw  in  his  answer  filed  in 
this  case  is  entitled,  at  his  election,  to  avoid  the  sheriff's 
sale  of  saidf  property  and  have  a  resale  thereof  subject 
to  the  assignment  of  homestead  hereinbefore  made.  The 
decree  further  recites :  "Thereupon  the  court  demanded 
of  said  defendant  an  election  as  to  whether  he  would 
avoid  said  sale  and  require  a  resale  of  said  property 
under  the  levy  of  said  execution,  and  said  defendant  in 
open  court  declined  to  make  such  an  election;  there- 
upon the  court  further  adjudged  and  decrees  that  said 
sale  made  by  the  sheriff  under  said  execution  is  valid 
and  binding,  and  that  by  virtue  of  said  execution  sales 
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and  the  sheriflf's  deeds  conveying  said  lots  to  complain- 
ant, the  complainant  became  vested  with  the  title  in  fee 
to  both  of  said  lots,  saving  and  excepting  therefrom  the 
homestead  right  of  defendant  as  thereinbefore  decreed." 
The  decree  fnrther  adjudged  that  the  complainant  was 
the  owner  in  fee  simple  of  the  lot  described  as  the  Ber- 
tram street  property,  and  that  he  was  the  owner  of  the 
remainder  interest  in  the  New  street  property  subject 
to  the  homestead  assigned  to  the  defendant.  It  was 
therefore  decreed  that  the  complainant  recover  imme- 
diate possession  of  the  Bertram  street  lot,  and  the  cause 
was  directed  to  be  referred  to  the  master  to  report  as 
to  the  rents  and  profits  that  had  accrued  on  the  property 
decreed  to  the  complainant  since  the  date  of  the  sheriflf's 
sale,  but  that  the  master  would  only  execute  this  refer- 
ence on  demand  of  complainant  It  was  further  decreed, 
under  the  cross-bill  of  the  defendant  W.  W.  Vance, 
that  he,  as  assignee  of  Templeton  and  Templeton  & 
Garlock  and  I.  L.  Moore,  attorneys  for  the  complainant 
in  the  original  suit  against  the  defendant,  was  enti- 
tled to  recover  of  the  complainant  the  sum  of  |300,  the 
amount  of  the  fees  for  the  services  rendered  by  the  said 
attorneys  in  said  damage  suit  assigned  to  said  Vance, 
and  it  was  decreed  that  the  same  was  a  lien  on  the  prop- 
erty conveyed  by  the  sheriflf  to  the  complainant.  It  was 
decreed  that  said  property  be  sold  unless  this  judgment 
for  1300  be  paid  within  sixty  days. 

From   this  decree,   as   stated,  Bradshaw  prayed  an 
appeal. 
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There  is  practically  little  or  no  dispute  as  to  the 
facts.  It  is  shown  that  the  complainant  recovered  a 
judgment  as  stated  in  the  bill  as  above  set  out;  thai 
executions  were  issued,  levies  and  returns  made  as  set 
out  in  the  bill  and  above  stated ;  that  the  property  was 
sold  to  complainant  on  May  29,  1900,  at  and  for  the 
price  stated  in  the  bill.  The  sheriff's  return  on  the  or- 
ders of  sale  and  recitals  in  his  deed  show  that  the  prop- 
erty was  sold  subject  to  homestead  rights  in  the  de- 
fendant John  Bradshaw.  It  is  averred  in  the  bill  and 
admitted  in  the  answer  that  Bradshaw  is  the  head  of 
a  family,  a  married  man  and  entitled,  to  homestead.  It 
appears  that  the  defendant  Bradshaw,  prior  to  the 
first  sale,  filed  with  the  sheriff,  on  January  20,  1900,  a 
written  notice  of  a  claim  of  homestead  in  the  property. 
Said  notice  is  as  follows : 
^^To  the  Sheriff  of  Knox  county,  Tennessee: 

"I  hereby  notify  you  that  I  am  the  head  of  a  family 
and  a  citizen  of  Tennessee,  and  that  I  own  no  other 
property,  lands  or  real  estate  except  two  lots  in  the  city 
of  Knoxville,  one  on  New  street  and  the  other  on  Ber- 
tram street,  being  the  same  lot  attached  in  the  case  of 
G.  A.  Jones  by  next  friend  Henry  Jones  vs.  myself.  I 
claim  a  homestead  in  said  lots.  I  desire  that  the  lot 
on  New  street  be  set  aside  as  a  homestead  to  me,  and 
if  it  is  worth  less  than  $1,000  I  desire  the  full  value  of 
f  1,000  to  be  set  aside  to  me,  including  said  New  street 
property,  and  the  remainder  out  of  the  Bertram  street 
property.  J.  H.  Bradshaw/^ 
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Both  the  bill  and  answer  agree  in  stating  that  home- 
stead was  not  assigned.  It  does  appear^  however^  at 
least  we  find  copied  into  the  transcript  and  appearing 
to  be  a  part  of  the  papers  returned  by  the  sheriflf,  a  re- 
port of  certain  commissioners  relative  to  the  homestead. 
This  report  of  the  commissioners  allotted  the  Bertram 
street  property  and  a  part  of  the  New  street  property. 
It  does  not  appear^  however,  that  the  commissioners 
were  sworn,  and  they  did  not  follow  the  election  of  the 
defendant,  and  their  action  was  repudiated  by  all  par- 
ties. This  report  is  simply  found  among  the  papers  re- 
turned to  the  supreme  court.  It  is  in  the  following 
words : 

"Knoxville,  Tennessee^  February  10,  1900. 
''To  J.  W.  Fox,  Sheriff  of  Knox  county,  Tennessee : 

"We,  your  committee  appointed  to  set  aside  the 
homestead  in  the  case  of  John  Bradshaw  vs.  O.  A.  Jones, 
report  as  follows :  We  allot  the  two  houses  and  lots  on 
Bertrand  street  and  the  house  known  and  designated  as 
No.  609  New  street,  Knoxville,  Tennessee  (the  size  of 
the  lot  on  which  the  New  street  house  is  located  fronts 
twenty-five  feet  on  New  street  and  runs  back  between 
parallel  lines  sixty  feet  and  is  the  southwest  portion  of 
lot  No.  61  in  O.  P.  Temple's  addition  to  Knoxville,  Ten- 
nessee. A  sketch  of  the  New  and  Willow  street  prop- 
erty being  attached  to  this  communication)  for  the 
Bradshaw  homestead. 

"Respectfully  submitted, 

"Alex  McMillan, 

"W.  T.  OSBOBNE, 

«L.  S.  Steele.^' 
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There  was  also  appended  to  the  same  papers  an- 
other statement  of  the  report,  as  follows : 
^^To  J.  W.  Fox,  Sheriff  of  Knox  county,  Tennessee : 

"We,  your  committee  appointed  to  set  aside  the 
homestead  in  the  ease  of  John  Bradshaw  ts.  G.  A.  Jones 
report  as  follows :  *We  put  a  valuation  of  six  hundred 
dollars  on  the  New  street  property  and  four  hundred 
and  fifty  dollars  on  the  Bertrand  street  property,  mak- 
ing a  total  of  ten  hundred  and  fifty  dollars.' 

"W.  L.  Russell^ 

"T.  J.  BUSSELL^ 

"J.  W.  Feerell.^^ 
The  first  assignment,  however,  was  not  followed  hy 
the  sheriff,  and  it  does  not  appear  that  the  commission- 
ers were  sworn,  and,  as  we  say,  it  waa  repudiated  by 
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all  parties.  As  to  the  second  report  it  will  be  seen  that 
the  commissioners  simply  placed  a  valuation  on  the  two 
tracts  of  land,  the  New  street  property  being  valued  at 
|60Q  and  the  Bertrand  street  property  at  f  450,  making 
a  total  valuation  of  both  properties  of  |1,050.  But  as 
we  say  both  bill  and  answer  concur  in  saying  that  home- 
stead was  not  assigned  and  set  apart,  and  that  while  the 
levy  does  not  show  that  it  was  made  subject  to  the  home- 
stead, the  returns  upon  the  orders  of  sale  show  that  it 
was. 

The  sheriff  upon  these  levies  and  sale  and  the  re- 
turns, made  a  deed  to  the  complainant  G.  A.  Jones, 
which  deed  is  fully  set  out  on  pages  8,  9,  10  and  11 
of  the  transcript,  and  is  here  referred  to  and  made  a 
part  of  our  findings  of  fact  as  if  fully  set  out 

It  will  be  sufficient  to  state  here  that  this  deed  re- 
cites the  judgment  in  the  supreme  court,  the  issuance  of 
the  executions,  the  levies  and  returns  as  above  set  out, 
the  issues  of  the  order  of  sale,  the  sale  and  purchase  by 
the  complainant  after  due  advertisement,  as  to  which  no 
question  has  been  made,  the  purchase  by  the  complain- 
ant at  the  respective  prices  of  f  450  and  f  600,  the  pay- 
ment of  f  248.33,  and  the  crediting  of  the  balance ;  shows 
that  the  property  was  sold  subject  to  the  homestead 
rights  of  John  Bradshaw  therein,  and  conveys  the 
premises  described  to  the  complainant  G.  A.  Jones  sub- 
ject to  the  homestead  rights  of  John  Bradshaw.  And 
it  was  upon  this  record  that  the  bill  in  this  case  was 
filed. 
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The  only  additional  fact  to  be  found  is  as  to  the 
value  of  the  property.    Upon  this  we  find : 

As  in  all  such  cases,  the  fixing  of  the  values  of  these 
lots  is  a  matter  more  or  less  of  estimate.  Many  articles 
of  commerce  have  values  which  can  be  ascertained  and 
fixed  by  the  prevailing  markets  with  almost  absolute 
certainty.  Sometimes  certain  real  estate  is  so  located, 
and  is  of  such  a  definite  character  compared  with  other 
real  estate  that  the  prevailing  price  where  there  is  an 
active  market  can  be  fixed  with  approximate  certainty. 
But  in  most  cases  involving  the  value  of  town  lots,  espe- 
cially when  there  has  not  been  an  active  market  or 
much  trading,  it  is  quite  difficult  to  fix  even  with  approx- 
imate accuracy  the  value  of  such  lots ;  so  much  depends 
on  the  locality,  particular  trend  of  business,  the  size, 
shape  and  confirmation  and  altitude  of  the  lot,  that  it 
is  difficult  to  find  other  lots  with  the  same  character- 
istic. And  whereas,  in  this  case,  there  has  been  a  gen- 
eral stagnation  in  real  estate  values,  it  becomes,  as  we 
say,  largely  a  matter  of  estimate  about  which  the  opin- 
ions of  men  differ  much,  and  the  courts  find  it  difficult  to 
find  reliable  data  upon  which  to  base  any  certainty  of 
judgment.  We  may  say  from  the  proof,  with  a  satis- 
factory degree  of  certainty,  that  the  value  of  the  lot  is 
between  certain  designated  limits ;  that  is  we  may  safely 
fix  a  maximum  and  minimum  value,  but  to  fix  a  price 
certain  as  the  real  and  only  value  of  the  lot,  is  a  very 
difficult  if  not  an  impossible  thing.  Doing  the  best  we 
may,  however,  on  the  evidence  produced,  we  may  say 
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that  we  are  satisfied  first  as  to  the  Bertrand  Street 
proi>erty  that  this  lot  is  worth  not  less  than  f  400  and 
not  more  than  |700.  We  should  say  that  the  best  esti- 
mate that  can  be  made  of  the  value  of  this  lot  from  the 
proof  in  the  record  is  about  f  500  to  f  550.  As  to  the 
other  properly,  called  in  the  record  the  New  street  prop- 
erty, this  lot  cannot  be,  as  we  think,  of  less  value  than 
f  700,  and  probably  not  of  greater  value  than  $1000.  The 
nearest  estimate  we  could  make  from  the  weight  of  the 
evidence  would  be  to  fix  the  value  of  this  lot  at  from 
f850  to  f 950.  As  we  say,  however,  these  are  simply  esti- 
mates, and  the  lots  now  might  sell  for  more  or  less  than 
the  values  indicated. 

As  to  the  question  of  laying  off  homestead,  we  think 
the  defendant  Bradshaw  is  entitled  to  have  the  home- 
stead laid  out  and  values  fixed  in  the  method  pointed 
out  by  the  statute,  and  we  only  fix  upon  these  values  here 
indicated  for  the  purpose  of  making  a  full  finding  of 
facts,  and  not  for  the  purpose  of  adjudicating  as  to  how 
much  of  this  land  shall  be  assigned  to  Bradshaw  and 
wife  as  homestead. 

Th€»e  are  the  material  facts  of  this  case,  though 
others  may  be  stated  including  the  several  questions 
presented. 

What  is  the  law  applicable  to  this  state  of  facts  under 
the  issues  presented  by  the  pleadings? 

1.  We  are  of  the  opinion  that  the  decree  of  the  chan- 
cellor was  erroneous  in  holding  that  the  complainant 

2  Tenn  Chan— (48) 
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was  entitled  to  recover  the  possession  of  any  part  of  the 
land  sued  for  under  his  bill  as  an  ejectment  bill. 

It  will  be  seen,  as  above  stated,  that  both  of  the  lots  in 
question  were  levied  on  in  one  levy  by  the  sheriff  and 
sold  under  one  execution  or  order  of  sale.  These  lots 
aggregating  in  value  more  than  f  1,000,  as  contended  by 
the  complainant,  and  as  found  by  us,  were  thus  levied  on 
and  sold  without  the  sheriff  complying  with  the  law  in 
laying  off  the  defendant's  homestead.  This  clearly^ 
under  the  decision  of  the  supreme  court  in  the  case  of 
Delk  V.  Tcltofiy  19  Pick.  476,  rendered  the  sale  illegal 
and  subject  to  be  avoided  by  the  debtor  at  his  election. 
This,  as  we  understand  counsel  for  the  complainant,  is 
virtually  conceded  by  him,  and  if  not  conceded  it  nec- 
essarily follows  from  the  principles  declared  by  the 
supreme  court  in  the  case  mentioned.  But  the  insist- 
ence of  counsel  is  that  this  sale  could  only  be  avoided 
by  bill  filed  for  that  purpose,  and  counsel  rely  upon  a 
sentence  in  the  opinion  of  Judge  Caldwell  in  Delk  v. 
Telton,  in  which  it  is  said  that  such  a  sale  may  be 
avoided  by  bill  filed  for  that  purpose.  But  this  of  course 
does  not  mean  that  the  sale  could  not  be  avoided  in  any 
other  way.  Clearly,  if  the  sale  was  illegal  for  want  of 
compliance  with  the  statute,  as  held  by  the  supreme 
court  in  Delk  v.  Yelton,  this  illegality  might  be  set  up 
and  pleaded  and  relied  upon  in  an  answer  to  an  eject- 
ment bill  claiming  under  such  an  illegal  sale.  Of  course 
such  question  must  necessarily  be  raised  by  the  pleading, 
but  we  can  conceive  of  no  reason  why  the  illegality  may 
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not  be  set  up  and  relied  npon  in  an  answer  as  well  as  by 
cross-bill.  It  is  only  necessary  that  the  pleading  should 
plainly  state  the  fact  and  defense  relied  upon,  and 
whether  this  be  done,  when  the  illegality  consists  in  the 
failure  to  comply  with  the  statutory  law  in  proceeding 
under  which  the  complainant  claims  and  is  seeking  to 
enforce,  in  an  answer  or  by  cross-bill,  makes,  as  we 
think,  no  diflPerence.  The  point  is  brought  clearly  before 
the  court,  the  parties  are  heard  upon  it,  and  the  courts 
clearly  will  not  enforce  rights  under  such  proceedings, 
declared  to  have  been  illegal,  and  especially  when  their 
illegality  appears  upon  the  face  of  the  proceedings,  as 
they  do  in  this  case. 

We  are  therefore  of  the  opinion  that  the  complainant 
is  not  entitled  to  recover,  as  under  an  ejectment  bill, 
any  of  the  land  sued  for.  But  we  think  the  complain- 
ant is  entitled  to  have  the  defendant's  homestead  as 
claimed  set  aside,  and  to  have  the  levy  of  the  complain- 
ant's execution  enforced.  There  is  no  illegality  appear- 
ing in  the  levy  of  the  executions.  It  is  only  the  subse- 
quent sale  and  proceedings  that  we  hold  to  have  been  in- 
valid on  account  of  the  failure  to  set  aside  homestead. 
So  we  are  of  the  opinion  that,  the  parties  being  before 
the  court,  the  facts  having  been  developed  under  proper 
issue,  that  although  we  have  declared  the  sale  illegal,  the 
complainant  is  entitled  to  have  the  execution  lien  ob- 
tained by  the  levies  enforced,  and  to  have  the  land  sold 
after  the  defendant's  homestead  is  ascertained  and  a»- 
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signed.  The  chancery  court  has  jurisdiction  to  enforce 
such  a  levy.  Kerr  v.  Kerr^  3  Lea  228 ;  Smith  v.  Taylor, 
11  Lea  738 ;  Shepherd  v.  Woodfolh,  10  Lea  593 ;  Bright  v. 
Netoman,  4  Sneed  440. 

For  the  defendant,  however,  it  is  contended  that  this 
is  merely  an  ejectment  bill,  and  that  no  such  relief  was 
asked  for.  On  reference  to  the  bill,  however,  it  will  be 
seen  that  it  is  much  broader  than  a  mere  ejectment  bill ; 
the  bill  seeks  a  discovery,  and  a  satisfaction  of  this  judg- 
ment obtained  by  the  complainant  out  of  other  assets, 
if  discoverabla  It  also  sets  out  all  the  facts  in  regard 
to  the  levies  of  these  executions,  the  sale,  and  the  home- 
stead claims,  etc.,  and  while  the  bill  does  seek  to  re- 
cover possession  of  the  property,  there  is  a  prayer  for 
general  relief,  and  such  other  relief  as  may  be  applicable 
and  proper  in  the  case  presented.  We  therefore  think 
the  complainant  is  entitled  to  the  relief  above  indicated* 

The  decree  of  the  chancellor  will  therefore  be  reversed 
and  vacated,  and  the  cause  will  be  remanded  to  the  chan- 
cery court  of  Kiiox  county,  with  directions  for  further 
proceedings  in  accordance  with  the  statute  as  to  laying 
off  homestead,  appointment  of  commissioners  for  that 
purpose,  etc.  When  the  homestead  is  properly  ascer- 
tained and  fixed,  the  complainant  will  be  entitled  to  a 
decree  enforcing  the  lien  of  the  executions  levied,  as 
above  shown,  upon  the  lots  in  question  by  the  sale  of  the 
property  levied  upon  subject  to  these  rights;  that  is  to 
say,  the  land  not  covered  by  any  of  the  homestead  will 
be  sold,  if  there  be  any  such,  and  as  to  the  land  covered 
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by  the  homestead,  the  remainder  interest  therein  will  be 
sold.  The  yalues  fixed  in  this  opinion,  aa  the  values  of 
the  lots  referred  to,  will  not  be  binding  or  controlling 
upon  the  commissioners  appointed  to  lay  off  homestead. 
We  are  further  of  the  opinion  that  if  it  shall  be  found 
that  the  New  street  property  which  the  defendant  asked 
to  have  first  set  apart  to  him  is  of  less  value  than  f  1,000, 
the  defendant  will  be  entitled  to  have  the  balance  in 
value  of  the  homestead  set  apart  to  him  in  the  other  lot 
It  is  shown  that  the  lots  are  some  one-half  mile  distant 
from  each  other,  and  both  lots  have  small  houses  on 
them,  the  proof  showing  that  one  of  the  lots  has  some  two 
or  three  houses  on  it.  The  lots  are  shown  to  be  town 
lots  with  small  improvements  on  them,  and,  we  take  it 
and  find,  are  not  adapted  to  agricultural  purposes.  The 
value  of  both  lots  consists  in  their  adaptability  to  be 
used  and  occupied  as  homes  and  for  rental  purposes.  It 
is  obvious  that  both  lots  could  not  with  advantage  be 
used  and  occupied  together  as  a  homestead  in  the  former 
sense  and  meaning  of  that  term — ^that  is,  as  a  place  for 
home  for  a  family.  One  of  the  lots  could  be  used  for  a 
home,  and  the  other  rented  out  so  as  to  produce  an  in- 
come. We  find  and  state  these  facts  to  the  end  that  the 
legal  question  involved  may  be  properly  presented.  Our 
decisions  have  heretofore,  not  gone  so  far,  but  it  being 
now  the  law  that  actual  possession  and  occupation  of 
real  estate  for  the  purpose  of  a  residence  and  a  home  is 
not  necessary  to  perfect  the  homestead  right,  we  are  of 
opinion  that  is  is  immaterial  whether  lots  are  so  situated 
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as  to  be  capable  of  being  occupied  and  used  together  or 
not  in  order  to  entitle  the  head  of  a  family  to  claim  home- 
stead  in  them. 

We  therefore  hold  that  the  defendant  may  have  hcoote- 
stead  allotted  to  him  in  both  lots  if  the  values  found 
by  the  commissioners  require  thi&  A  decree  will  there- 
fore accordingly  be  so  entered.  The  complainants  will 
pay  the  cost  of  the  appeal.  The  further  cost  of  the  cause 
will  await  future  adjudication. 

All  concur. 
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(NASHVILLE.    MARCH  1,  1902.) 

Affinned  by  the  Supreme  Court  without  modification,  March  11, 1008. 

1.  CHANCERY  SALE.    Of  Land  Undor  Void  Decree.     Purchaeer 
Acqulree  no  Title. 

Land  was  sold  under  chancery  decree  subject  to  homestead  rights 
of  the  defendant.  Upon  death  of  the  defendant  many  years  af- 
terward, and  before  writ  of  possession  to  the  said  land  was  Is- 
Bued,  bill  was  filed  to  declare  Yoid  the  decree  under  which  the 
land  was  so  sold,  and  it  appearing  that  the  defendant  in  that 
proceeding  had  no  interest  in  the  land«  either  when  said  pro- 
ceeding was  instituted  or  when  it  was  concluded,  it  is  held  that 
the  purchaser  at  said  sale  acquired  no  title  or  Interest  in  the 
land.    (Post,  pp,  761,  762.) 

2.  VENDEE.     Identity  Established,  Deed  to  Good  Though  Name 
Wrong. 

The  question  being  as  to  the  true  reading  of  the  abbreylation  of  a 
given  name  as  it  first  appears  in  a  deed  written  not  by  the 
maker  but  by  a  third  party,  and  it  being  shown  that  the  person 
dealt  with  as  yendee  (Winton^  B.  C.)>  and  to  whom  the  deed  was 
delivered,  was  the  person  intended  to  be  so  dealt  with,  it  is  held 
that,  even  though  the  true  reading  of  said  abbreylation  be  Wil- 
liam B.  C,  still  the  deed  is  good  as  a  deed  to  Winton  B.  C.»  it 
being  merely  a  question  of  identity.    (Po^,  pp.  762-766.) 

Cited:  Holmes  y.  Jarrett  Moon  &  Co.,  7  Heis.  606;  The  Predoiis 
Blood  Society  y.  Blsyth,  18  Pick.  40. 
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FROM  OVERTON. 


Appeal  from  the  Chancery  CJonrt  of  Overton  CJounty. 
-T.  J.  FiSHBB^  Chancellor. 

A.  H.  BoBEBTS^  for  complainant. 

W.  R  Opfiobb^  for  defendant 


Nbil,  J. — The  bill  in  this  case  was  filed  b^  some  of  the 
heirs  at  law  against  others  of  the  heirs  at  law  of  W.  B. 
Conatser,  deceased,  and  against  defendant  Speck,  for  the 
purpose  of  having  declared  void  a  decree  recovered  many 
years  ago  by  the  said  Speck  against  Morgan  Conatser  in 
so  far  as  that  decree  purported  to  aflfect  the  land  of  W. 
B.  Conatser,  and,  upon  such  decree  being  set  aside,  then 
to  have  the  land  partitioned  or  sold  for  partition.  The 
chancellor  declared  Speck's  title  void,  and  directed  a 
reference  to  the  master  for  the  purpose  of  ascertaining 
whether  the  land  should  be  sold  for  division  of  pro- 
ceeds or  partitioned  in  kind.  From  this  decree  the  de- 
fendant Speck  has  appealed  and  assigned  errors. 

The  complainants  and  defendants  except  Speck  and 
the  husbands  of  the  married  women  are  the  heirs  at  law 
of  W.  B.  Conatser  and  as  such  are  entitled  to  his  estate^ 
he  having  died  intestate. 
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The  nature  of  the  claim  of  defendant  Speck  to  the  land 
in  controversy  is  this :  Many  years  ago  he  filed  his  bill 
in  the  chancery  court  of  OvCTton  county  against  Mor- 
gan Conatser  and  others,  and  in  this  proceeding  under- 
took to  subject  the  land  now  in  controversy  to  a  debt 
which  Morgan  Conatser  owed  him.  In  that  case  such 
proceedings  were  had  as  that  the  land  was  sold  subject 
to  the  homestead  right  of  Morgan  Conatser.  But  the 
title  in  this  land  was  never  in  Morgan  Conatser.  It  is 
insisted  by  Mr.  Speck  that  Morgan  Conatser  really  paid 
the  consideration  money  but  had  the  title  conveyed  to 
his  son,  W.  B.  Conatser,  for  the  purpose  of  defrauding 
his  creditors,  especially  the  defendant  Speck.  However, 
after  carefully  reading  the  testimony,  we  are  unable  to 
find  such  to  be  the  fact.  There  is  enough  testimony 
upon  the  subject  to  raise  a  degree  of  suspicion  in  the 
mind,  but  it  hardly  reaches  beyond  a  mere  conjecture, 
and  falls  far  below  the  amount  of  proof  required  to  es- 
tablish the  fact.  From  the  testimony  therefore  we 
find  that  when  Speck  instituted  his  proceedings  for  the 
subjection  of  this  land,  and  when  they  were  concluded 
Morgan  Conatser  had  no  interest  whatever  in  the  land ; 
therefore  we  further  find  that  the  proceedings  in  the 
case  referred  to  and  the  purchase  of  Speck  thereunder 
carried  no  title  or  interest  whatever  in  the  land  to  him. 

However,  just  before  the  present  suit  was  begun, 
Morgan  Conatser  having  recently  died,  the  defendant 
Speck  was  about  to  have  issued  a  writ  of  possession  in 
the  case  before  referred  to,  to  the  end  that  he  might  be 
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placed  peaceably  in  possession  of  the  property.  This 
contemplated  action  on  the  part  of  Mr.  Speck  was  the 
immediate  occasion  of  the  present  suit,  the  complainants 
in  their  bill  seeking  an  injunction  against  the  enforce- 
ment of  the  aforesaid  writ  of  possession. 

Having  thus  disposed  of  the  claims  of  Mr.  Speck  as  to 
an  interest  in  the  properly,  it  now  remains  to  consider 
whether  the  complainants  have  any  interest  themselves 
and  hence  a  standing  to  maintain  the  bill. 

As  already  said,  the  female  complainants  and  defend- 
ants  are  the  heirs  at  law  of  W.  B.  Conatser,  and  as  such 
are  entitled  to  his  estate.  But  it  is  insisted  by  the  de- 
fendant Speck  that  W.  B.  Conatser  had  no  interest  in 
this  property.  This  contention  is  based  upon  a  pecu- 
liarity appearing  in  the  face  of  the  de^  itself.  This 
peculiarity  can  best  be  seen  from  a  copy  of  the  deed 
itself,  which  we  now  reproduce.  But  before  doing  so  we 
should  state  that  Mr.  Speck  insists  that  the  deed  was 
made  to  William  B.  Conatser,  whereas  the  true  name  of 
the  person  under  whom  the  female  complainants  and  de- 
fendants claim  was  Winton  B.  Conatser.  All  through 
the  deed,  except  in  one  place,  the  vendee  is  described  as 
or  called  by  the  name  of  W.  B.  Conatser.  The  one  ex- 
ception to  this  designation  is  the  first  place  where  the 
name  occurs.  There  it  seems  to  be  written  "Wm." 
However,  it  is  insisted  by  the  counsel  for  complainants 
that  what  we  have  just  written  as  a  small  ^^m"  was 
really  only  a  flourish  in  closing  out  the  W.  The  coun- 
sel calls  our  attention  to  other  peculiar  flourishes  in  the 
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handwriting,  and  partictdarly  one  in  the  first  line  of  the 
deed  and  another  in  the  signature  Both  of  these  bear 
some  resemblance  to  the  W.  above  mentioned.  The  W. 
in  signature  bears  the  stronger  resemblance  of  the  two. 
But  we  incline  to  the  opinion  that  the  reading  we  have 
given  above  is  the  true  one,  but  it  is  impossible  to  decide 
the  matter  with  certainty.  In  reproducing  the  deed  we 
shall  endeavor  to  make  a  photographic  copy  of  this 
special  feature,  the  original  deed  having  been  s^it  up 
from  the  court  below. 

The  deed  is  as  follows : 

^^I,  Samuel  W.  Langford  have  this  day  bargained  and 

sold,  and  do  hereby  transfer  and  convey,  to^rlr^ 

B.  Conatser,  for  the  consideration  of  seven  hundred  dol- 
lars to  me  paid,  a  tract  of  land  [describing  the  land] .  To 
have  and  to  hold  the  same  to  the  W.  B.  Conatser,  his 
heirs  and  assigns  forever.  I  do  covenant  with  the  said 
W.  B.  Conatser  that  I  am  lawfully  seized  of  said  land. 
I  have  a  good  right  to  convey  it  and  that  the  same  is  un- 
encumbered. I  do  further  covenant  and  bind  myself, 
my  heirs  and  representatives,  to  warrant  and  forever 
defend  the  right  and  title  to  said  land  and  eva*y  part 
thereof  to  the  said  W.  B.  Conatser,  his  heirs  and  assigns, 
against  the  lawful  claims  of  any  person  or  persons 
whatever." 

It  is  thus  seen  that  the  name  of  the  vendee  is  four 
times  mentioned  in  the  deed,  three  times  simply  as  W. 
B.  Conatser  and  one  time  in  the  doubtful  manna?  abo^e 
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mentioned.  However,  this  is  to  be  observed:  that  if 
the  first  time  the  name  occurs  it  be  clearly  and  definitely 
William  B.,  then  the  most  easy  and  natural  construc- 
tion of  the  several  repetitions  of  the  name,  or  of  the  deed, 
with  a  view  of  ascertaining  the  maker's  purpose,  would 
be  to  hold  that  when  he  subsequently  wrote  W.  B.  he  did 
80  as  an  abbreviation  of  William  B.  But  it  is  to  be  fur- 
ther observed  that  the  deed  was  drawn  not  by  the  maker 
but  by  some  scribbler.  The  maker  signs  the  deed  with 
his  mark.  Again  it  is  to  be  observed  that  under  the  tes- 
timony there  can  be  no  doubt  as  to  the  person  intended. 
We  think  it  clear  that  the  person  dealt  with  as  vendee 
and  to  whom  the  deed  was  delivered  was  Winton  B. 
Gonatser.  Under  these  circumstances  we  are  of  opin- 
ion, as  a  matter  of  law,  that  even  though  the  true  read- 
ing of  the  first  appearance  of  the  name  be  William  B., 
still  the  deed  is  good  as  a  deed  to  Winton  B.  or  W.  B. 
Gonatser.  At  last  it  is  only  a  question  of  identity  (7 
Heis.  506,  508;  18  Pick.  40-45),  and  the  court  being  sat- 
isfied that  Winton  B.  Gonatser  was  the  real  person  in- 
tended and  the  i)erson  to  whom  the  deed  was  delivered, 
the  deed  is  held  good  as  a  deed  to  him. 

Winton  B.  Gonatser  not  having  been  a  party  to  the 
suit  brought  by  Speck  against  Morgan  Gonatser,  his 
rights  in  the  land  were  unaffected  by  those  proceedings, 
and  on  his  death  the  land  descended  to  his  sisters. 

It  results  that  the  decree  of  the  chancellor  is  in  all  re- 
spects affirmed,  and  the  cause  is  remanded  to  the  court 
below  for  further  proceedings. 
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The  defendant  Speck  will  pay  all  the  costs  of  this 
court;  and  he  will  pay  all  the  costs  of  the  court  be- 
low except  those  incident  to  the  proceedings  as  one  for 
partition. 

All  the  judges  concur. 


INDEX. 


ABANDONMEINT.. 

Not  shown  in  divorce  stilt,  when 81^6 

ACCEPTANCE. 

See  Offer  and  Acceptance. 

ACCOtJNT.  , 

See  Affidavit  to  Account. 

ACTS  CONSTRUED. 

Adverse  Possession.  Seven  years  statute.  Grant  Acts 
1819,  ch.  28,  sees.  1,  2  (Shan.,  sees.  4456*7)  48S 

Code  sections.  Reference  to  by  numbers  merely,  Incorpor- 
ates In  act.    Acts  1899,  ch.  80,  sec.  15 715 

Condemnation  of  land.    Acts  1899,  ch.  80 714 

Condemnation  of  land.    Appeal.    Acts  1899,  ch.  80,  sec.  15  .  716 

Husband  and  wife.  Divorce.  Wife's  testimony.  Privileged 
communications.  Acts  1868,  ch.  75;  Act  of  Sept.  26, 
1869;  Act  of  Feb.  24,  1870;  Act  of  March  29,  1879  (T.  & 
S.,  sec.  3812c;  Shan.,  sec.  5596)   464 

Judicial  act.  Act  of  board  of  mayor  and  aldermen,  based 
on  assessment  of  damages  to^  landowners  by  a  commis- 
sion appointed  for  that  purpose  Is.  Acts  1899,  ch.  80 ... .  716 

Judicial  act.  Appointment  of  a  commission  to  assess  dam- 
ages to  landowners  is  not.    Acts  1899,  ch.  80  716 

Municipal  charter.  Acceptance  of  new  repeals  old.  Acts 
1899,  ch.  80   714 

Municipal  charter  construed  in  connection  with  code  sec- 
tions referred  to  therein  by  number.  Acts  1899,  ch.  80, 
sec.  15  716 
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Wife  in  business  in  own  name.  JSstate  liable  for  debts. 
Acts  1897,  ch.  82,  sec.  1 o86 

ADMINISTRATION. 

The  administrator  being  before  the  court  and  making  no 
objection,  chancery  will  distribute  the  estate,  although 
the  bills  were  filed  for  a  receiver  to  preserve  the  goods 
until  an  administrator  could  be  appointed  and  said  ad- 
ministrator had  been  appointed  hSl 

ADVERSE  POSSESSION. 

Example  of,  by  tenant  at  will  vesting  title  in  landlord....  596 

Of  small  part  of  tract  by  tenant  at  will  inures  to  the  benefit 
of  landlord  to  the  extent  of  his  boundaries  under  color  of 
tiUe 696 

Possession  of  part  of  a  tract  sufllcient  assertion  of  owner- 
ship and  notice  of  adverse  holding  of  the  whole  tract, 
when 598 

Shown  where,  under  color  of  title,  for  more  than  twenty 
years,  a  house,  stable  and  lot  were  kept  fenced,  cattle 
kept  thereon,  cabins  built,  coal  openings  made,  etc 599 

Title  perfected  by  possession  for  more  then  seven  years 
under  inclosures  constructively  extending  possession  to 
boundaries  called  for  by  deed,  thus  including  the  land  in 
dispute 565 

Of  land  for  seven  years  protects  to  the  inclosures  of  the 
possessor  without  assurance  of  title  And  to  the  bound- 
aries in  an  assurance  of  title  purporting  to  convey  the 
fee,  without  showing  that  the  land  was  granted  by  this 
state  or  the  State  or  North  Carolina 488 

Example  of  instrument  held  to  constitute  color  of  title  so 
as  to  protect  possession  under  it  to  the  extent  of  the 
boundaries  mentioned  therein 488 

Possession  of  land,  part  of  a  certain  tract,  sold  by  de- 
fendant's vendors  prior  to  the  acquisition  by  complainant 
of  title,  he  not  claiming  the  land  so  sold,  which  is  after- 
ward repurchased  by  defendants  and  held  by  them,  does 
not  constitute  adverse  possession  597 

AFFIDAVIT. 

For  new  trial  is  insufficient  where  opportunity  has  been  af- 
forded to  bring  forward  the  testimony  relied  on  in  said 
affidavit 599 

To  an  account  sufficient  proof  of  the  amount  of  the  accounts, 
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the  items  and  that  the  goods  were  famished  to  a  married 
woman  for  the  purposes  of  a  business  she  was  carrying  on 
in  her  own  name 587 

AGENCY. 

See  Principal  and  Agent, 

ANSWER. 

Refusal  of  chancellor  to  allow  amended  and  supplemental, 
to  be  filed  will  not  be  disturbed,  when 520 

May  set  up  illegal  sale  under  execution  of  land  claimed  for 
homestead  737 

Allegations  of,  overcome  by  subsequent  agreement  of  coun- 
sel   826 

APPEAL. 

Granted  on  overruling  demurrer  not  premature 109 

In  the  absence  of  allegations  of  collusion  between  a  trustee 
and  beneficiaries  under  a  trust,  co-defendants  of  the  trus- 
tee appealing  cannot  raise  a  question  for  him  when  he 

does  not  appeal 572 

Power  must  always  rest  in  the  courts,  through  appeal,  to  de- 
termine the  necessity  or  expediency  of  condemnation  of 
land 716 

ASSESSMENT. 

Absence  of  dollar  mark  invalidates  an 62 

Listing  of  property  for,  void  when  made  by  receiver, 
when 61 

ASSIGNMENT. 

The  maker  of  an  unaccepted  written  proposition  is  not 
bound  to  the  assignee  thereof  who  complies  with  its  terms, 
because  of  part  payment  by  the  maker,  when  accompanied 
with  denial  of  liability 220 

Assignee  of  a  street  railroad  company  acquired  no  rights  in 
a  written  proposition  not  accepted  by  its  assignor 220 

Of  insurance  policy  by  husband  inures  to  wife's  separate  es- 
tate, when 1 

ASSIGNMENT  OF  ERROR. 

Insufficient,  when  • 61 

ATTACHMENT. 

Lien  of,  lost  by  failure  to  take  order  of  condemnation  ..  273 
2  Ch.— 49 
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ATTORNEY  AT  LAW. 

Agreement  of,  recogiii2siiig  authority  of  receiver,  entered 
into  after  answer  filed,  held  binding  though  the  answer 
denies  the  receiver's  authority  32<^ 

BAHREL. 

Size  controlling  in  arriving  at  compensation  of  coal  oil  in- 
spector  118. 

BILLS  AND  NOTES. 

Waiver  of  the  statute  of  limitations  indorsed  on  the  back 
of  a  promissory  note  and  signed  by  the  maker,  con- 
strued   55S 

Fact  of  note  being  for  patent  right  must  appear  on  its  face  36<^ 

Suit  founded  on  the  indorsement  of  an  illegal  note  cannot  be 
maintained  as  one  for  the  original  consideration  of  the 
transaction 36& 

Rent  notes  made  by  husband  and  wife,  and  unpaid  rent  in 
addition  thereto,  cannot  be  set  oft  by  the  landlord  against 
his  notes  bought  by  the  wife  with  her  separate  estate 23S 

Set-oft  not  good  as  to  intermediate  indorser,  when 23^ 

Payments  will  not  be  allowed  to  be  held  back  until  long  af- 
ter they  are  made  and  then  applied  on  the  last  of  a  series 

.  Of  three  notes,  but  wlU  be  applied  oa  the  note  first  ma- 
turing   ■ 72 

Judgment  on  the  note  not  error,  though  note  not  filed,  when    7:^ 

BORROWESL 

9rom  insolvents  building  and  loan  association,  how  loan  to 
be  treated  and  what  credits  allowed 32S 

Stock  of,  in  building  and  loan  association  not  having  been 
withdrawn  upon  demand  for  cancellation  before  insol- 
vency, after  insolvency  he  is  still  a  stockholder  and  en- 
titled to  only  pro  rata  dividends 32S 

Contract  of,  with  building  and  loan  association  not  void  for 
usury,  when  32& 

BUILDING  AND  LOAN  ASSOCIATION. 

Stock  ndt  having  been  withdrawn,  upon  demand  for  cancel- 
lation given  before  insolvency,  after  insolvency  borrower 
held  to  still  be  stockholder  S2S 

Contract  with,  will  not  be  invalidated  on  the  ground  of 
usury,  when 326 

Fraud  not  predicated  of  the  puffing  estimates  of  the  solicit- 
ing agents  of 327 
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CAPITAL  STOCK. 

A  corporation  has  no  right  to  contract  debts  before  the  sub- 
scription of  889 

CHAIN  OP  TITLE. 

Deeds  admissible  in  complainant's,  though  held  in  a  pre- 
vious suit  with  a  different  defendant  to  vest  title  subject 
to  an  equitable  mortgage  in  said  defendant's  fayor 596 

Bzceptlons  not  well  taken  to  the  introduction  of  the  record 
of  another  case  as  part  of  complainant's,  when 594 

CHAMPERTY. 

Deed  to  land  held  adversely  void  for 599 

CHANCERY  JURISDICTION. 

To  supply  lost  will,  correct  mistakes,  supply  omitted  words 
or  clauses,  etc 876 

CHANCERY  SALE. 

Purchaser  at,  acquires  no  title,  the  defendant  in  the  pro- 
ceeding having  no  interest  in  the  land 759 

CHARTER,  MUNICIPAL. 

The  former  charter  of  a  town  being  Impliedly  repealed  by 
the  passage  and  acceptance  of  a  new  charter,  the  title  of 
which  does  not  mention  abolishing  the  old  one,  is  not  in 
violation  of  article  2,  sec.  ±7,  of  the  constitution  of  1870, 
as  being  aoiew  subject  introduced  in  the  body  of  the  act 
but  not  expressed  in  the  title 714 

Reference  in,  by  numbers  merely,  to  code  sections,  incor- 
porates such  sections  as  part  of,  but  not  the  sections  not 
so  referred  to  but  being  part  of  the  scheme  of  legislation 
set  out  in  the  code 715 

Construed  in  connection  with  sections  of  the  code  referred 
to  therein  by  number 716 

COAL  OIL  INSPECTOR. 

What  size  barrel  controls  in  arriving  at  his  compensation  . .  118 

CODE  CONSTRUED. 

Appeal  not  premature  on  overruling  demurrer.    4889  (S.) . .  109 

Attachment    Lien  of.    Abandonment  273 

Condemnation  of  land.    Sees.  1388-1391  T.  &  S.  (Shan.,  sees. 

1981-1984)   714 

Corporation,  when  ready  for  business.  Sees.  2060,  2281,  2238, 
,        2234,  2542  (S.>   » 889 
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Decedent's  estate.  SeVen  years  statute  inapplicable.  Sees. 
4014,  4483  (S.)    620 

Dlscoyery,  bill  of.  Nulla  luma  return  not  ground  for,  when. 
Sees.  6091-5   (S.)    308 

Divorce  bill.  Affidavit  to.  "Knowledge,  information  and  be- 
lief."   Code  1868,  sec.  2463  (Shan.,  sec.  4206) 463 

Divorce  bill.    Affidavit  to  before  notary  public.    Code  1868, 

sec.  1802b  (M.  &  Y^  sec.  2464;   Shan.,  sec.  3196);  code 

1858,  sec.  2453  (M.  A  V.,  sec.  3311;  Shan.,  sec.  4206) 463 

Divorce.    Cruel  and  inhuman  treatment.    Sec.  4202,  subsecs. 

1,  2  (a)    397 

Improvement  of  realty.    Possession  not  bona  fide.    Code 

1858,.  sec.  3261   (Shan.,  sec.  6009.) 573 

Municipal  charter.     Code  sections  referred  to  therein  by 

number  construed  in  connection  therewith.    T.  &  S.,  sees. 

1388-1391  (Shan.,  sees.  1981-1984)   716 

Nonresident  Judgment  debtors.    Remedy  against  6106  (S.)  305 

Recovery.     Right  to,  shown,  when,  4711   (S.) 201 

Registration.    Later  deed  first  registered.    Shan.,  sees.  3749, 

3761 698 

Set-off.    Intermediate  indorser.  4639,  subsec.  4  (S.) 236 

Seven  years  adverse  possession  vests  estate  in  land,  when. 

Shan.,  sec.  4456 565 

CODE  SECTIONS. 

Reference  to  by  numbers  merely,  incorporates  in  new  act, 
but  has  no  effect  on  other  sections,  part  of  same  scheme, 
but  not  so  referred  to 715 

Municipal  charter  construed  in  connection  with  sections  of 
the  code  referred  to  therein  by  number 716 

CONDEMNATION  OF  LAND. 

Failure  to  take  order  of,  loses  lien  of  attachment 273 

Of  right  of  way  for  streets,  not  unconstitutional,  when 714 

Power  must  always  rest  in  the  courts,  through  appeal,  to 
ultimately  determine  the  necessity  or  expediency  of 716 

CONSIDERATION. 

No  failure  of,  for  deed,  when  181 

Of  deed  being  love  and  affection  and  support,  deed  not  ren- 
dered inoperative  by  failure  to  support,  when 283 

Suit  founded  on  indorsement  of  an  illegal  note,  can  not  be 
maintained  for  the  original  consideration  of  the  transac- 
tion    36S 
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Condemnation  of  land.  Due  course  of  law.  Const  1870, 
art.  1,  sec.  17    715 

Condemnation  proceedings.  Law  of  land.  Just  compensa- 
tion. Const.  1870,  art.  1,  sees.  8,  21;  fifth  amend,  federal 
const 714 

Corruption  of  blood  or  forfeiture.  Descent  of  estate  of  felo 
de  86,    Art.  1,  sec.  12  2 

Title  of  act    New  subject    Const  1870,  art.  2,  sec.  17 714 

CONSTITUTIONAL  LAW. 

The  provisions  that  "no  conviction  shall  work  corruption  of 
blood  or  forfeiture  of  estate/'  and  that  the  estate  of  a  felo 
de  86  "shall  descend  or  vest  as  In  cases  of  natural  death/' 
do  not  prevent  decreeing  the  proceeds  of  a  life  Insurance 
policy  on  the  husband's  life  to  the  wife's  estate,  assigned 
to  her  by  him,  when  he  murders  her  2 

The  former  charter  of  a  town  being  Impliedly  repealed  by 
the  passage  and  acceptance  of  a  new  charter,  the  title  of 
which  does  not  mention  abolishing  the  old  one,  a  clause  of 
said  new  charter  specifically  abolishing  the  old  one,  Is 
not  in  violation  of  article  2,  section  17,  of  the  constitu- 
tion of  1870,  as  being  a  new  subject  Introduced  in  the 
body  of  the  act  but  not  expressed  in  the  title  714 

Condemnation  proceedings  which  do  not  violate  provisions 
of  federal  constitution  for  Just  compensation  for  property 
taken  for  public  use 714 

Condemnation  proceedings  which  do  not  violate  the  provis- 
ions of  const,  of  1870  that  no  man  shall  be  deprived  of 
his  property  but  by  the  Judgment  of  his  peers  or  the  law 
of  the  land 714 

Provisions  for  the  appointment  of  an  investigating  commis- 
sion by  a  board  of  mayor  and  aldermen  for  the  condemna- 
tion of  land  and  an  appeal  to  the  circuit  courts  is  due 
course  of  law 715 

CONSTRUCTION  OF  WILL. 

See  Will,  Construction  of. 

CONTRACT. 

Example  of  Instrument  construed  as,  to  convey  and  not  a 
testamentary  paper 596 

With  building  and  loan  association  will  not  be  Invalidated 
on  the  ground  of  usury,  when  326 
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CONTRIBUTION. 

Ab  between  specific  deyiaes  and  specific  beqneets,  miiBt  be 
pro  rata 411 

Ab  between  life  tenant  and  remaindennan,  beinc:  derlaeea 
of  realty  subject  to  a  mortgage  debt  thereon,  how  arriTed 
at 411 

COLOR  OF  TITLE. 

Bxample  of  instrument  held  to  constitute^  so  as  to  protect 
possession  to  the  extent  of  the  boundaries  mentioned 
therein 488 

CORPORATION. 

Bound  by  the  acts  and  contracts  of  its  promoters  without 
formal  official  action  of  its  board  of  directors,  when....  682 

No  right  to  contract  debts  before  capital  stock  subscribed  . .  339 

Ready  for  business  when  the  capital  stock  is  fixed,  sub- 
scriptions made  and  officers  elected 339 

No  capital  stock,  having  been  subscribed,  directors  and  of- 
ficers personally  liable  for  notes  of,  issued 839 

Personal  liability  of  directors  and  officers,  statute  of  limita- 
tions of  six  years  run  from  breach  of  implied  warranty  of 
agency  by  839 

Fraudulently  formed  to  benefit  its  president,  he  is  bound  on 
his  indorsement  of  its  notes,  though  the  corporation  had 
no  legal  authority  to  issue  them  and  they  are  barred 
when  sued  on 340 

COSTS. 

Taxing  against  certain  persons  named  as  defendants  not 
justified,  although  they  prayed  and  were  granted  an  ap- 
peal and  executed  an  appeal  bond,  when 295 

DAMAGES. 

Assessing,  for  land  condemned  for  street  purposes  .714,  715^  716 

DEED. 

Which  conyeys  land  covered  by  older  grants  founded  on 
younger  entries,  does  not  convey  the  interlock  between 
those  grants  and  a  younger  grant  founded  on  older  special 
entry  695 

Admissible  in  complainant's  chain  if  title  though  held  in  a 
previous  suit  with  a  different  defendant  to  vest  title  sub- 
ject to  an  equitable  mortgage  in  said  defendant's  favor  595 

First  registered  though  later  in  date  vests  title,  when 598 

To  tract  of  land  held  adversely  void  for  champerty 599 
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DBBZD. — Continued* 

No  failure  of  consideration  for,  when 181 

Void  as  not  being  the  act  of  parties,  when 181 

Deliyery,  good  by  father  to  sons  by  placing  in  receptacle, 

etc.    Father's  remarks 283 

Consideration  love  and  affection  and  support,  not  rendered 

inoperatiye  by  failure  to  support,  when 283 

Refusal  of  chancellor,  after  proof  taken,  to  admit,  In  evi- 
dence will  not  be  disturbed,  when 520 

Though  name  wrong,  deed  held  to  be  good,  identity  of  yen- 
dee  being  established  759 

DBLIVBRY. 

Facts  indicating  nondeliyery  of  deed 696 

Qood  by  father  to  sons  by  placing  in  receptacle,  etc.  Fath- 
er's remarks ; 283 

BBMURRER. 

Appeal  granted  on  oyerruUng,  not  premature 109 

It  is  not  good  ground  for,  that  the  sheriff  is  made  the  only 
defendant  to  a  bill  brought  to  enjoin  him  from  selling 
property  levied  on,  and  the  execution  creditors  are  not 

made  parties  586 

Sustained  as  to  some,  overruled  as  to  others 340 

DIRECTORS  AND  OFFICERS. 

Of  corporation  personally  liable  for  issuing  notes  of  said 
corporation,  no  capital  stock  having  been  subscribed....  839 

Statutes  of  limitation  of  six  years  run  from  breach  of  im- 
plied warranty  of  agency  by 839 

DISCOVERY. 

Bill  of,  may  not  be  founded  on  nulla  tona  return  made  in 
foreign  state  in  which  the  Judgment  had  been  rendered. .  305 

DISTRIBUTION. 

The  administrator  being  before  the  court  and  making  no 
objection,  the  chancery  court  having  acquired  jurisdiction, 
will  distribute  the  estate,  although  the  bills  were  filed  for 
a  receiver  to  preserve  the  goods  until  an  administrator 
could  be  appointed,  and  said  administrator  had  been  ap- 
pointed   587 

DIVORCE. 

Abandonment  not  shown,  when 396 

Failure  to  provide  not  shown,  when 396 
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DIVORCB. — Continued. 

Insufficient  allegation  of  cruel  and  inhuman  treatment  ....  396 

Physical  unsafety,  danger  or  indignity  must  exist  as  an  ele- 
ment of  cruel  and  inhuman  treatment 39S 

Affidavit  to  bill  to  the  best  of  affiant's  "knowledge,  infor- 
mation and  belief  complies  with  code  1858,  sec.  2453..  463 

Swearing  to  an  affidavit  to  a  divorce  bill  before  a  notary  is 
not  error 463^ 

Allegations  of  bill  for,  setting  forth  the  causes  relied  on  in 
the  exact  words  of  the  statute,  together  with  history  of 
case  and  distinct  averments,  comply  with  provisions  as 
to  reasonable  certainty 463- 

Charge  in  a  divorce  bill  of  brutal  assault  on  complainant 
compelling  her  to  withdraw,  is  a  sufficient  allegation  of 
turning  out  of  doors 464 

Allegation  in  bill  for,  which  does  not  comply  with  statute  as 
to  refusal  or  neglect  to  provide 464 

There  is  no  rule  of  public  policy  which  would  prevent  the 
wife's  testifying  to  the  grounds  of  relief  prescribed  by  the 
statute  and  alleged  in  her  bill  for 464 

DOLLAR  MARK. 

Absence  of,  from  assessment  invalidates  it 62 

DUE  COURSE  OF  LAW. 

See  Constitutional  Law. 

EJECTMENT. 

See  Special  Entry;  Adverse  Possession. 

Example  of  adverse  possession  by  tenant  at  will  vesting  title 
in  landlord  596 

Possession  of  small  part  of  tract  by  tenant  at  will  inures 
to  the  benefit  of  the  landlord  to  the  extent  of  his  boun- 
daries under  his  color  of  title  596^ 

Possession  of  part  of  a  tract  sufficient  assertion  of  owner- 
ship and  notice  of  adverse  holding  of  the  whole  tract, 
when  698 

Grant  founded  on  prior  special  entry  passes  superior  title  to 
that  of  older  grant  founded  on  younger  entry 594 

Exceptions  not  well  taken  to  the  introduction  of  the  record 
of  another  case  as  evidence,  when 594- 

Entry  is  special  where  from  the  objects  and  localities  re- 
ferred to  in  it  the  land  could  have  been  easily  located 594 

Deed  which  conveys  land  covered  by  older  grants  founded 
on  younger  entries  does  not  convey  the  interlock  between 
those  grants  and  a  younger  grant  founded  on  older  special 
entry 59S 
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EJECTMBNT.— Continued. 

Deeds  admissible  in  complainant's  chain  of  title  though 
held  in  a  previous  suit  with  a  different  defendant  to  yest 
title  subject  to  an  equitable  mortgage  in  said  defendant's 
favor 59S 

Deed  first  registered  though  later  in  date  vests  title,  when.  599 

Title  perfected  by  possession  for  more  than  seven  years 
under  inclosures  constructively  extending  possession  to 
boundaries  called  for  by  deed,  thus  including  land  in  dis- 
pute, when 66& 

Adverse  possession  Is  shown  where,  under  color  of  title,  for 
more  than  twenty  years  a  house,  stable  and  lot  were  kept 
fenced,  cattle  kept  thereon,  cabins  built,  coal  openings 
made,  etc 59& 

Title  perfected  by  possession  for  more  than  seven  years  un- 
der inclosures  constructively  extending  possession  to 
boundaries  called  for  by  a  deed,  thus  Including  the  land  in 
dispute  56& 

Adverse  possession  of  land  for  seven  years  protects  to  the 
inclosures  of  the  possessor  without  assurance  of  title  and 
to  the  boundaries  in  an  assurance  of  title  purporting  to 
convey  the  fee,  without  showing  that  the  land  was 
granted  by  this  state  or  the  State  or  North  Carolina  ....  48S 

Example  of  instrument  held  to  constitute  color  of  title 
so  as  to  protect  possession  under  it  to  the  extent  of  the 
boundaries  mentioned  therein 48S 

Possession  of  land,  part  of  a  certain  tract  sold  by  defen- 
dant's vendors  prior  to  the  acquisition  by  complainant  of 
title,  he  not  claiming  the  land  so  sold,  which  is  after- 
ward repurchased  by  defendants  and  held  by  them,  does 
not  constitute  adverse  possession 597 

ELECTION.  ^ 

Doctrine  of,  not  applicable  where  the  husband  conveys  all 
his  property  both  real  and  personal  to  his  wife,  and  after- 
ward devises  to  her  all  the  rest,  residue  and  remainder 
of  his  estate,  both  real  and  personal  294 

ENTRY,  SPECIAL. 

Date  of,  fixes  date  of  title  to  land 694 

Land  being  easily  located  by,  constitutes  entry  a  special 

entry 594 

Title  under  grant  founded  on  prior,  is  a  superior  title  to 

older  grant  founded  on  younger  entry 594 
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BNTRT,  SPECIAL.— Continued.' 

Calls  being  identical  wltb  the  boundaries  of  adjacent  older 
surveyed  entries,  grants  and  surreys  of  same  being  of 
record  and  the  comers  well  known  in  the  community,  is  a 
special  entry 698 

Last  entry  in  a  series  is,  when 668 

BRROR. 

Assignment  of,  overruled  which  relies  on  point  urged  below 
for  new  trial  decided  by  this  court 599 

BVIDENCK. 

Exceptions  not  well  takdn  to  introduction  of  record  of  an- 
other case  as  part  of  complainant's  chain  of  title,  when.  694 

Deeds  admissible  in  complainant's  chain  of  title  though  held 
in  a  previous  suit  with  a  different  defendant,  to  vest  title 
subject  to  an  equitable  mortgage  in  said  defendant's  fa- 
vor    695 

Of  county  trustee  as  to  fund  assessed,  acquired  outside  of 
the  tax  books  in  his  hands,  is  incompetent 61 

Chancellor's  ruling  as  to  testimony,  assignment  of  error  as 
to,  insufflcient,  when 61 

Husband's  testimony  alone  not  sufficient  to  raise  resulting 
trust  in  wife's  favor 201 

Evenly  balanced,  fact  sought  to  be  established  will  not  be 
found 294 

Refusal  of  chancellor,  after  proof  taken,  to  admit  deeds  In, 
will  not  be  disturbed,  when 520 

Statements  not  made  in  the  presence  of  his  associates  by 
one  Jointly  engaged  with  them  in  carrying  out  a  definite 
enterprise,  are  admissible  against  said  associates  in  favor 
of  a  third  party  acting  and  relying  upon  what  was  then 
said  and  done 683 

Insufficient,  to  establish  failure  to  provide  in  divorce  suit.  396 

There  is  no  rule  of  public  policy  which  would  prevent  the 
wife's  testifying  to  the  grounds  of  relief  prescribed  by  the 
statute  and  alleged  in  her  bill  for  divorce 464 

Letter  written  by  defendant  to  a  bill  for  divorce  to  the  com- 
plainant after  her  withdrawal,  not  excluded  as  a  privi- 
leged communication,  if  found  to  contain  matter  of  such 
character  as  would  constitute  by  its  writing  and  delivery 
to  her  an  act  of  cruelty  and  Indignity 464 

EXECUTION. 

Levy  of,  on  land  claimed  as  homestead  creates  lien,  though 
Xyroceedings  subsequent  to  the  levy  are  invalid 7S7 


2  Ch.]  INDEX.  779 

BXBCUTION.--Continiied. 

Issued  before  the  death  of  a  judgment  creditor  cannot  le- 
gally be  leTied  on  the  property  of  his  estate  after  his 
death 459 

EXECUTORY  DEVISB. 

Passes  descendible  and  devisable  interest,  when 190 

Interest  held  to  pass  by  way  of,  being  limited  after  a  fee, 
could  not  be  held  to  take  effect  as  a  technical  remainder.  190 

FAMILY  SETTLEMENT. 

Abandoned  by  parties,  chancellor  will  not  be  allowed  to  ad- 
judicate rights  in  accordance  with 376 

FEME  SOLE. 

See  Husband  and  Wife. 

FIRE  INSURANCE. 

See  Insurance^  Fire. 

FOREIGN  JUDGMENT. 

NuUa  bona  return  on,  in  the  state  in  which  rendered,  not 
ground  for  bill  of  discovery  in  this  state 305 

Bill  of  discovery  may  not  be  founded  in  this  state  on  nulla 
bona  return  made  in  the  state  in  which  the  foreign  judg- 
ment is  rendered 305 

FRAUD. 

The  president  of  a  corporation  alleged  to  have  been  fraudu- 
lently forihed  for  his  benefit,  is  bound  on  his  indorsement 
of  its  notes,  though  the  corporation  not  liable,  when 340 

Not  predicated  of  puffing  estimates  of  the  soliciting  agents 
of  a  building  and  loan  association  327 

Facts  sufficient  to  put  vendee  on  notice  of  vendor's 571 

GRANT. 

Deed  which  conveys  land  covered  by  older  grants  founded 
on  younger  entries,  does  not  convey  the  interlock  be- 
tween those  grants  and  a  younger  grant  founded  on  older 
special  entry 593 

Founded  on  prior  special  entry  passes  superior  title  to  that 
older  grant  founded  on  younger  entry  694 

GRANT  CONSTRUED. 

Where  a  grant  recited  the  making  of  an  entry  by  three 
named  persons  and  then  grants  to  the  first  named  of 
those  persons  "and  others  and  their  heirs/'  all  three  per- 
sons are  held  to  be  the  grantees 519 
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GRANTEB. 

See  Grant  Construed. 

GUARDIAN  AD  LITEM. 

Decree  for  fee  of,  reversed  where  It  does  not  api>ear  that 
the  minor  defendants  had  any  estate  or  that  there  was  any 
fund  in  court  being  administered 295- 

HOMESTEAD. 

Answer  may  set  up  illegal  sale  of  land  claimed  for 737 

Levy  on  land  claimed  as,  being  valid  and  only  the  proceed- 
ings subsequent  to  the  levy  being  invalid,  the  lien  ob- 
tained by  the  levy  may  be  enforced  73T 

Town  lots  need  not  be  so  situated  as  to  be  capable  of  being 
occupied  and  used  together,  in  order  to  entitle  head  of 
a  family  to  claim,  in  them 737 

HUSBAND  AND  WIFE. 

Parol  assignment  of  insurance  policy  inures  to  wife's  sepa- 
rate estate,  when  1 

Wife's  interest  in  insurance  policy  does  not  devolve  on  the 
husband  or  his  estate  if  he  murders  her,  when 2 

Husband's  testimony  alone  not  sufficient  to  raise  resulting 
trust  in  wife's  favor 201 

Landlord  cannot  set  off  rent  notes  made  by,  and  additional 
unpaid  rent  against  his  notes  bought  by  the  wife  with 
her  separate  estate 23G 

Undue  Influence  not  exercised  by  wife  over  husband,  when  294 

Facts  sufficient  to  put  the  wife,  as  vendee,  on  notice  of  her 
vendor's  fraud,  through  knowledge  acquired  by  her  hus- 
band as  her  agent 671 

A  stock  of  goods  acquired  by  the  wife  while  in  business  in 
her  own  name  with  her  husband's  consent  is  her  separate 
estate,  but  said  separate  estate  ceased  at  her  death 58& 

Creditors  of  a  wife  in  business  in  her  own  name  are,  under 
Acts  1897,  ch.  82,  sec.  1,  on  her  decease  given  preference 
before  those  of  her  husband  68G 

Husband  takes  jure  mariti  in  the  estate  of  the  wife  acquired 
by  her  while  in  business  in  her  own  name  with  his  con- 
sent, only  such  surplus,  on  her  decease,  as  may  be  left 
after  the  payment  of  her  lawful  debts 58G 

The  property  of  a  deceased  married  woman  acquired  in 
carrying  on  business  in  her  own  name,  having  been  held 
liable  under  the  Acts  of  1897,  ch.  82,  first  to  her  creditors 
in  exclusion  of  those  of  her  husband,  his  creditors  can  not 
raise  the  question  whether  complainants  constitute  all 
the  creditors  of  her  estate  or  not  587 


H  Ch.]  INDEX  781 

iroSBAND  AND  WIFE.— Continued. 

There  is  no  rule  of  public  policy  which  would  prevent  the 
wife'fi  testifying  to  the  grounds  of  relief  prescribed  by  the 
statute  and  alleged  in  her  bill  for  divorce 464 

IMPROVESMENT  OF  REAL  ESTATE. 

See  Real  Estate,  Improvement  of. 

INSOLVENCY. 

Not  necessary  to  suggest,  by  creditors  of  a  deceased  married 
woman  who  did  business  in  her  own  name,  upon  filing  a 
bill  in  chancery  for  a  receiver  to  preserve  the  goods  until 
the  appointment  of  all  administrator 687 

INSURANCE,  FIRE. 

Insurance  company  bound,  though  agent  exceeds  authority, 

when 90 

Insurer  not  entitled  to  subrogation  to  the  rights  of  the 
'    mortgagee  as  against  the  mortgagor,  when 90 

INSURANCE,  LIFE. 

Parol  assignment  of  policy  inures  to  wife's  separate  estate, 
when 1 

Interest  of  wife  in  policy  of,  does  not  devolve  on  the  hus- 
band or  his  estate  if  he  murders  her,  when 2 

The  provisions  that  "no  conviction  shall  work  corruption  of 
blood  or  forfeiture  of  estate,"  and  that  the  estate  of  a  felo 
de  se  "shall  descend  or  vest  as  in  cases  of  natural  death," 
do  not  prevent  decreeing  the  proceeds  of  a  life  insurance 
policy  on  the  husband's  life  to  the  wife's  estate,  assigned 
to  her  by  him,  when  he  murders  her 2 

INTEREST. 

On  rents  given  as  specific  bequest  should  be  allowed  from 
time  of  maturity;  on  money  in  bank,  from  death  of  the 
testator 411 

ISSUE. 

Reached  by  parties,  chancellor  will  not  be  allowed  to  ig- 
nore    376 

JUDGMENT  DEBTOR. 

Property  of,  in  this  State  not  subjected  by  bill  filed  after 
debtor  becomes  a  resident  of  this  State,  founded  on  a  judg. 
ment  taken  when  he  was  a  nonresident 305 

JUDICIAL  ACT. 

Appointment  of  a  board  to  assess  damages  is  not 71G 
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JUDICIAL  ACT. — Continued. 

The  fixing  of  damagOB  to  landowners  by  a  oonuniBSfon  and 
the  order  of  a  municipal  board  of  mayor  and  aldermen 
based  thereon,  iB 71S 

JXTRB  MARITI. 

Husband  takes,  in  the  estate  of  the  wife  aoiiuired  W  her 
while  in  business  in  her  own  name  with  his  consent^  only 
such  surplus,  on  her  decease,  as  may  be  left  after  the  pay- 
ment of  her  lawful  debts 686 

Wife's  interest  in  insurance  policy  does  not,  devolye  on  the 
husband  or  his  estate  if  he  murders  her,  when 2 

JUSTICE  OF  THE  PBACB. 

Judgment  of,  not  res  adfudioata,  when 4S$ 

LANDLORD  AND  TENANT. 

Landlord  cannot  set  ofl  rent  notes  made  by  husband  and 
wife  and  unpaid  rent  in  addition  thereto,  against  his 
notes  bought  by  the  wife  with  her  separate  estate 236 

Example  of  adyerse  possession  by  tenant  at  will.  Testing 
title  in  landlord 696 

LEGACIES,  SPECIFIC. 

Rents  not  in  existence  at  the  time  of  making  the  will,  pro- 
ceeds of  sale  of  real  estate  and  money  in  bank,  held  to 
be 411 

LEVY  OF  EXECUTION. 

See  Execution.  , 

LIEN. 

Obtained  by  levy  of  execution  on  land  claimed  as  homestead 

though  proceedings  subsequent  to  the  leyy  are  invalid..  737 
Not  acquired  by  lis  pendens,  when 806 

LIFE  INSURANCE. 

See  Insurance,  Life. 

LIFE  TENANT. 

Fund  onerated  with  interest  on  mortgage  on  the  property  in 

which  the  life  estate  is  held  not  ipso  facto  a  gift  to 412 

Reimbursed  interest  and  taxes,  when 412 

LIMITATIONS,  STATUTE  OF. 

Of  six  years  run  from  breach  of  implied  warranty  of  agency  829 
Title  perfected  by  adverse  possession  for  more  than  seven 
years,  by  inclosures  held  to    constmotively    extend  the 
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LIMITATIONS,  STATUTE  OF.— Continued. 

possession  to  the  boundaries  called  for  by  deed,  thus  In- 
cluding the  land  in  dispute 566 

Waiver  of,  indorsed  on  promissory  note  and  signed  by  ina- 
ker,  construed  666 

Of  seven  years  as  to  decedent's  estates,  inapplicable,  when  620 

LIS  PENDENS. 

Lien  not  acquired  by,  when  806 

MAPS. 

Adopted  for'  reference,  the  court  does  not  thereby  decide 
that  the  boundaries  are  correctly  located  thereon 699 

MISTAKE. 

Chancery  jurisdiction  to-correct,  in  will 876 

MORTOAQOR  AND  MORTGAGEE. 

Insurer  not  entitled  to  subrogation  to  the  rights  of  the  mort- 
gagee as  against  the  mortgagor,  when 90 

MUNICIPAL  CHARTER. 

See  Charter,  Municipal. 

NEW  TRIAL. 

Affidavit  for  new  trial  is  insufficient  where  opportunity  has 
been  afforded  to  bring  forward  the  testimony  relied  on  in 
said  affidavit 699 

NONPAYMENT. 

Circumstances  sufficient  to  justify  finding  of 672 

NONRESIDENT. 

Remedy  against  property  of,  on  judgment  taken  in  another 
state,  only  when  nonresident  at  the  time  of  filing  the  bill 
here 306 

NOTARY  PUBLIC. 

Swearing  to  an  affidavit  to  a  divorce  bill  before  a,  is  not 
error 463 

NOTICE. 

No  notice  of  prior  unregistered  deed  being  brought  home  to 
complainant,  his  deed  first  registered  though  later  in  date 
vests  title,  when 698 

Facts  sufficient  to  put  vendee  on,  of  vender's  fraud 671 
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NULLA  BONA. 

Return  of.  In  foreign  state  in  which  Judgment  rendered,  not 
ground  for  bill  of  discovery  in  this  state 305 

OFFER  AND  ACCEPTANCE. 

A  written  proposition  not  haying  been  accepted  by  the  street 
railroad  company  to  which  it  was  made,  said  company 
could  pass  no  rights  therein  to  its  assignee 220 

ORDINANCE. 

Passing  of,  by  board  of  mayor  and  aldermen  before  opening 
new  streets,  dispensed  with,  when 716 

PARTIES. 

It  is  not  ground  fbr  demurrer  that  the  sheriff  is  made  the 
only  defendant  to  a  bill  brought  to  enjoin  him  from  selling 
property  levied  on  and  the  execution  creditors  are  not 
made  parties 586 

PATENT  BIGHT. 

Must  appear  on  face  of  note  that  it  is  made  for 866 

PAYMENT. 

Accompanied  with  denial  of  liability,  of  part  of  considera- 
tion named,  does  not  bind  maker  of  unaccepted  written 
proposition  220 

Will  not  be  allowed  to  be  held  back  and  applied  long  after 
their  making  on  the  last  of  a  series  of  three  notes,  but 
will  be  applied  to  the  note  first  maturing 72 

Settlement  made  with  third  person  as  to  two  of  a  series  of 
three  notes  will  be  disregarded  in  determining  rights  of 
parties  in  respect  to  the  third  note,  when  7-J 

PETITION. 

Matter  foreign  to  the  litigation  being  injected  into  a  case 
by,  assignment  of  error  for  nonaction  of  the  chancellor 
is  overruled  without  prejudice 3 

POSSESSION. 

See  Adverse  Possession. 

PLEADING  AND  PRACTICE. 

There  being  no  issue  as  to  boundaries  in  the  case,  the  re- 
fusal of  the  court  to  order  a  survey,  is  not  sufficient 
ground  for  remanding  the  case 599 

Refusal  of  chancellor,  after  proof  taken,  to  allow  amended 
and  supplemental  answer  to  be  filed  and  certain  deeds  to 
be  admitted,  will  not  be  disturbed,  when 520 

Vendee  not  putting  in  plea  of  innocent  purchaser,  stands  on 
no  higher  ground  than  his  fraudulent  vendor,  though  deny- 
ing knowledge  of  fraud  and  pleading  payment  of  full  value  671 
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PLEADING  AND  PRACTICH.— 0(mtilLU«<L 

Indebtednees  sufficiently  alleged  thoaA  not  itatad  In  ez- 
press  terms,  when 571 

In  the  absence  of  allegations  of  eolhision  between  a  tmotee 
and  the  beneficiaries  under  a  trust,  co-defendants  of  the 
trustee  appealing  cannot  raise  a  question  for  him  when 
he  does  not  appeal (78 

Fact  of  Illegal  sale  under  execution  of  land  claimed  for 
homestead  may  be  availed  of  by  answer^  as  well  as  by 
biU 737 

Insufficient  allegation  of  cruel  and  inhuman  treatment  in 
divorce  bill 896 

Affidavit  to  divorce  bill  to  best  of  affiant's  "knowledge,  in- 
formation and  belief  complies  with  code  1868,  sec.  2453  463 

Swearing  to  an  affidavit  to  a  divorce  bill  before  a  notary  is 
not  err<Mr 463 

Allegations  of  bill  for  divorce,  setting  forth  the  causes  re- 
lied on  In  the  exact  words  of  the  statute  together  with  his- 
tory of  case  and  distinct  averments,  comply  with  provis- 
ions as  to  reasonable  certainty 463 

Charge  in  a  divorce  bill  of  brutal  assault  on  complainant 
compelling  her  to  withdraw,  is  sufficient  lallegation  of 
turning  out  of  doors 464 

Allegation  in  divorce  bill  which  does  not  oomply  with  stat- 
ute as  to  refusal  or  neglect  to  provide 464 

Chancellor's  nonaction  equivalent  to  final  decree  and  sub- 
ject to  review,  when 489 

Where  a  bill  sets  out  the  facts  of  a  case  and  prays  for  spe- 
cific reUef,  other  and  difterent  relief  will  be  granted,  under 
the  prayer  for  general  relief,  the  facts  Justifying  It 519 

PRINCIPAL  AND  AGENT. 

Facts  sufficient  to  put  vendee,  through  her  agent,  on  notice 
of  vendor's  fraud 571 

Insurance  company  bound  though  agent  exceeds  authority, 
when 90 

Fraud  not  predicated  of  the  puffing  estimates  of  the  solicit- 
ing agents  of  a  building  and  loan  association 327 

Implied  warranty  of  agency  breached  by  directors  and  offi- 
cers of  a  corporation  by  Issuance  of  notes  of  said  corpora- 
tion, no  capital  stock  having  been  subscribed 339 

Liability  of  directors  and  officers  of  a  corporation  being 
for  breach  of  an  Implied  warranty  of  agency  In  making 
certain  notes,  the  statute  of  limitations  of  six  years  run 

from  the  making  of  said  notes 339 

2  Ch.— 50 
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PRINCIPAL  AND  AGESNT.— Continned. 

Agent  for  sale  of  patent  right  receiving  notes  therefor 
which  were  afterward  indorsed  to  him,  the  fact  of  their 
being  for  a  patent  right  not  appearing  on  the  face  of  the 
notes,  cannot  recover S6€ 

PRIVILBGBD  COMMUNICATION. 

There  is  no  rule  of  public  policy  which  woald  prevent  the       « 
wife's  testifying,  in  a  divorce  suit*  to  the  cruel  and  inhu- 
man treatment,  neglect  to  support  and  provide  and  intol- 
erable  indignities  offered  her  by  her  husband 464 

Letter  written  by  defendant  in  a  bill  for  divorce  to  complain- 
ant after  her  withdrawal  from  him,  not  excluded  from  evi- 
dence as  a  privileged  communication,  if  found  to  contain 
matter  of  such  character  as  would  constitute  by  its  writ- 
ing and  delivery  to  her  an  act  of  cruelty  and  Indignity  • .  464 

PROMISSORY  NOTB. 

See  Bills  and  Notes;  Patent  Right 

PROMOTBRS. 

Acts  and  contracts  of,  bind  corporation  without  formal 
ratification  by  board  of  directors,  when 682 

PUBLIC  POUCY. 

There  is  no  rule  of,  which  would  prevent  the  wife's  testifjr- 
ing  to  the  grounds  of  relief  prescribed  by  the  statute  and 
alleged  in  her  bill  for  divorce 464 

RATIFICATION. 

Payment  of  part  of  consideration  named,  accompanied  with 
denial  of  Uability  is  not 220 

REAL  BSTATB. 

Permanent  improvement  of,  not  compensated  when  posses- 
sion not  Inma  flde o72 

RECEIVER. 

Bill  framed  against  defendant  as,  cannot  be  turned  into  per- 
sonal action  against  him 61 

Listing  of  property  for  assessment  by,  void,  when 61 

Agreement  of  counsel  recognising  authority  of,  entered  into 
after  answer  filed,  is  binding  notwithstanding  the  an- 
swer denies  the  receiver's  authority  326 


« 
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RECORD. 

Bxceptions  not  well  taken  to  the  introduction  of,  of  another 
case  aa  part  of  complainant's  chain  of  title,  when 594 

RECOVERY. 

Right  to,  shown,  when 201 

REGISTRATION. 

Deed  first  registered  though  of  later  date,  vests  title  as 
against  prior  unregistered  deed 698 

REMAINDER. 

biterest  held  to  pass  by  way  of  executory  deyise,  being  lim- 
ited after  a  fee.  could  not  be  held  to  take  effect  as  a 
technical  remainder , .  •  •  •  • .  190 

REMAND. 

Refusal  to*  surrey  is  not  sufficient  ground  for,  there  being 
no  issue  as  to  boundaries  in  the  case 599 

RENTS. 

Devisee  of,  of  storehouse  until  it  is  sold  entitled  to  what. . . .  410 
Specific  legacy  of,  when 411 

REPUGNANCY. 

None  between  deed  and  will  where  a  husband  conveys  all 
his  property,  both  real  and  personal,  to  his  wife,  and.  af- 
terward  devises  to  her  all  the  rest,  residue  and  remainder 
of  his  estate,  both  real  and  personal  294 

RES  ADJUDICATA. 

Judgment  of  Justice  of  the  peace  not,  when 488 

RESULTING  TRUST. 

Husband's  testimony  alone,  not  sufllcient  to  raise  in  wife's 
favor 201 

Predicated  on  an  agreement  having  been  made,  the  testi- 
mony for  and  against  the  existence  of  said  agreement  be- 
ing evenly  balanced,  is  not  established 294 

REVOCATION. 

Dissolution  of  a  street  railroad  company  worked  a  revoca- 
tion of  a  written  proposition  made  to  it 220 

RIPARIAN  OWNER. 

Rights  of  lower  not  violated  by  diverting  stream,  when. . . .  132 


n 
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SEPARATE  ESTATE. 

Parol  assignment  of  Insurance  policy  Inures  to  wife's, 
when 1 

A  stock  of  goods  Is,  of  wife  when  acquired  by  her  In  carry- 
ing on  business  with  her  husband's  consent,  but  said  sep- 
arate estate  ceased  at  her  death 68S 

SET-OFF. 

Of  rent  notes  made  by  husband  and  wife  and  of  additional 
unpaid  rent  cannot  be  made  by  landlord  against  his  notes 
bought  by  the  wife  with  her  separate  estate 236 

SHERIFF. 

It  Is  not  ground  for  demurrer  that  the,  Is  made  the  only  de- 
fendant to  a  bill  brought  to  enjoin  him  from  selling  prop- 
erty levied  on/  and  the  execution  creditors  are  not  made 
parties  &8S 

SPECIAL  ENTRY. 

See  Entry,  Specials 

SPECIFIC  BEQUEST. 

Interest  on  rents  given  as,  should  be  allowed  from  the  time 
of  nraturlty;  on  money  In  bank,  from  the  death  of  the 
testator « 411 

STATUTES  CONSTRUED. 
See  Acts  Construed. 

STREETS. 

{^revisions  for  condemnation  of  right  of  way  for,  not  uncon- 
stitutional, when 714,  71& 

Power  must  ultimately  rest  In  the  courts,  through  appeal, 
to  determine  the  necessity  or  expediency  of  condemning 
land  for 71S 

SUBROOATIOK. 

Insurer  not  entitled,  to  the  rights  of  the  mortgagee  as 
against  mortgagor,  when * 90 

SUIT. 

Bill  framed  against  defendant  as  receiver,  cannot  be 
changed  Into  personal  action  against  him  CI 

SURVEY. 

There  being  no  Issue  as  to  boundaries  In  the  case,  the  re- 
fusal of  the  court  to  order  a.  Is  not  sufficient  ground  for 
remanding  the  case  . '. 69^ 
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TAX  SALE). 

Adyertlsement  of,  under  Acts  1895,  repealed  by  Acts  1S97, 
falls  tinder  proYislon  of  Acts  1897  continuing  all  suits, 
etc.,  pending  at  Its  passage 202 

"After  thirty  days"  complied  with,  when 202 

TENANT  AT  WIUU 

Possession  by,  of  small  part  of  tract  inures  to  landlord  to 
the  extent  of  his  boundaries  under  his  color  of  title 596 

TITLE  OP  ACT. 

New  subject  not  Introduced  in  body  of  act,  when 714 

TRUST  ESTATE. 

^nd  passing  into,  carried  by  devise  of  interest  in  said 
trust  estate  *   191 

TRUSTEE  AND  CESTUI  QUE  TRUST. 

Circumstances  sufScient  to  justify  finding  of  nonpayment  of 
a  trust  fund  by  trustee  to  the  beneficiaries 572 

UNDUE  INFLUENCE. 

Wife  does  not  exercise  over  husband,  when 294 

USURY. 

Contract  of  borrower  with  building  and  loan  association  not 
void  for,  when 826 

VENDOR  AND  VENDEE 

Deed  good  though  name  therein  wrong,  the  identity  of  the 
vendee  being  established  759 

Facts  sufllcient  to  ^affect  vendee  with  notice  of  vendor's 
fraud 571 

Vendee  not  putting  in  plea  of  innocent  purchaser  stands 
on  no  higher  ground  than  his  fraudulent  vendor,  though 
denying  knowledge  of  fraud  and  pleading  payment  of  full 
value 571 

WAIVER. 

Of  statute  of  limitations  indorsed  on  promissory  note  and 
signed  by  the  maker  construed 556 

WARRANTY  OF  AGENCY. 

Breach  of  implied,  by  directors  and  officers  of  corporation. .  339 
Limitation  of  six  years  runs  from  breach  of 839 

WILL. 

Example  of  instrument  construed  as  contract  to  convey  and 

not  as  testamentary  paper 596 

Chancery  jurisdiction  to  supply  lost 876 
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WILL,  CONSTRUCTION  OP. 

Items  construed  as  operatlnsr  altematlTely  tabject  to  ae- 
ceptance  or  rejection  of  one  of  said  items  by  a  deviaee. .  244 

''All  the  remainder  of  my  lands"  constraed 244 

Devise  of  interest  in  a  trust  estate  created  by  one  clause  of 
a  will  carries  also  the  remainder  interest  in  a  fund  cre- 
ated by  another  clause  of  said  will  and  which  had  passed 
into  said  trust  estate 191 

Provisions  for  application  of  fund  realised  from  property 
directed  to  be  sold  construed  410 

All  the  land  remaining  to  testator  passes  under  devise 
naming  certain  number  of  acres,  when 244 

Devisees  of  realty  burdened  with  a  mortgage,  with  no  pro- 
vision made  for  the  payment  of  the  principal  of  the  mort- 
gage, take  their  devises  subject  to  the  mortgage 410 

Where  a  fund  is  onerated  with  interest  on  mortgage  on  * 
property  in  which  a  life  estate  is  held,  it  is  not  ipso  faeto 
a  gift  to  the  life  tenant 412 

Words  "to  do  as  she  pleases"  pass  absolute  estate 109 

Devisee  of  rents  of  storehouse  until  it  is  sold  entitled  to 
what 410 
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